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where and, it is the Name of the Defendant. 


A, 


| Bergavenny (Lady Dowager) 
junior v. Lady Dowager Ab- 


ergavenny, ſenior Page 311 


Abbot aud Hobart. 043 
Addis 2. Clement. 456 
Aiſcough Ex parte. 591 
Annandale (Marchioneſs of) v. Harris. 
432 
Anony im 1 68 
Ditto. 87, 301, 283, 387, 394, 406, 
| 404, 481 
Anſell and North, 618 
Archer and Goodwin. 452 
Atkins and Duke of Devon, 331 
Attorney General v. n 23 


Vol. II. 


V, Ruper. 

D. Gill. 
Atwood and Taylor. 
Ayde and Fox. 


B. 


Bailis and Stent. 

Balch v. Hyam. 

Banks v. Sutton. 

Bargeman and Scott. 

Barker v. Gyles. 

Bartholomew and Drybutter. 
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3 , 4 
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Ayliſſe v. Mr. Juſtice Tracey. 


| AttBrney General v. Hooker & Somner. 


Page 339 
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Barry v. Edgworth, Page 523 
Batten v. Earnley. 163 
Bateman Ex parte 497 
Bays v. Bird. 397 
Beaumont v. Fell. 141 
Beckwith and Medcalf, 376 
Beckley . Newland. 182 
Beecher and Shepherd. 288 
Belitha and Cox. 272 
Bennet v. Davis. a 316 
Bennet and Thomas. 341 
Bennet v. Whitehead. 644 
Berkley and Brome. 484 
Bernadiſton and Watkinſon, 307 
Bernard and Sir John Fryer, 201 
Bewit and Whittie!d, 240 
Bidulph “. Bidulph 285 
Bird and Bays. 397 
Blackbourn . Webſter et al'. 632 
Blackhall v. Combs. 70 
Blackler v. Webb. 383 
Black aud Cocktoft. 298 
Blakeway v. Earl of Strafford. 373 
Bligh & al' «. Earl of Darnley, 619 
Boyville ard Deſbody. 547 
Brace v. Zucheis ot Marlborough. 491 
Brewer aud Rakeſtraw. 5 11 
Brightwell az4 Wallis. 88 
Brigatwell & Carleton. 462 
Bromley and 269 
Brome v. Berkley. 484 
Brock (Lord) v. Lord and Lady Hert- 
ford. E 518 
Buckle and Cannel. 243 
Bull azd Doughty. 320 
Burting v. Stonard. 250 
Burton v. Pierpoint. 78 
Bury and Peyton, 626 
Go 
Cannel v. Buckle. 243 
Careleſs and Rachfeild, 158 
Carrick v. Errington. 301 
Carleton v. Brightwell. 402 
Carpenter and Sorrel. 432 
Carteret v. Carteret, 132 
Catwell Ex farie. 497 
Cazalet Ex parte. 2492 
Chandos (Duke of) v. Talbot. 371, Co 
Chapman v. Monton. 505 
neuer v. Painter. 335 


Child v. Hudſon's Bay Company. P. 207 


Clavering v, Clavering, 388 
Clavering's Cafe. 202 
Clarkſon v. Hanway. 203 
Cleaver v. Spurling. 526 
Clement and Addis 456 
Clifford (Lord's) caſe, 335 
Cockroft v. Black. 298 
Cogan and Evans, 459 
Coker v. Farewell. 503 
| Coker and Farewell, 400 
Colmer and Milner. 639 
Colt v. Netterville. 304 
Colt & al' v. Wollaſton & Arnold. 154 
Collins v. Griflith. 313 
Combs and Blackhall. | 70 
Compton ard Yates. 308 . 
Coninglby (Lord) v. Sir Joſeph Jekyll. 
— 380 
Cook Ex parie 500 
Coppin v. Coppin. 291 
Coppin v. —— 496 
Corbet and Ewer. 148 
Cotter v. Layer. 623 
Cotton 9. King. 358 
Cotton and King. 674 
Coventry (Counteſs Dowager of) v. 
Earl of Coventry. 222 
Cowper v. Lord Cowper. 720 
Cox v. Belitha. 5 272 
Craven v. Wright, 181 
Cray v. Willis. | 52 
Crockat v. Crockat. 104 
Crompton v. Sale. $84 
Crook and Hawkins. 556 
D. 
Danſey ard Ravenhil. 179 


Darniey (Earl of) and Bligh. 619 
Davers (Sir Robert) v. Davers. 410 


Davis v. Gardiner. 187 
Davis and Bennet. 316 
Davis v. Norton. 390 
Dawes vy. Ferrers. x 
De Coſta v. Scandret. 170 
Deg v. Deg. 412 
Deibody v. Boyville. kn $47 
Devon (Duke of) v. Atkins. 381 
Dormer v. Thurland. 506 
Dormer's (Mr. Juitice) Caſe. 202 
Doughty v. Bail, > FEE 
. Dowding 
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Dowdirty and Mocrdcroft.. Page 314 Gill azd Attorney General. 
Drybutter v. Bartholomew. 127 Gilbert and Ivy. 
Golding and Whitchurch. 
| Goodall v. Harris. 
Bo | - | Goodwin v. Archer. 
| Gore v. Gore. 
Earnley and Batten. 163 | Greaves and James, 
| Eaft India Company Ex parte. 396 | Griells v. Ganſell. 
Eaſt v. Ryal. 284 Griffith and Collins. 
Eaſtwood v. Vinke, or Eaftwood v. Griffith and Gardiner, 
Styles. 613 | Gyles v. Hall. 
Eden v. Foſter. 325 | Gyles axd Barker. 280 
Edgeworth and Barry. 523 
Edwards v. Counteſs of Warwick. 171 
Edwards v. Freeman. 435] H. 
Effingham (Lady) and Sir John Napier. 
401 | Halfpenny and Uvedale, 151 
Errington and Carrick. 361 | Halſey axd Peck. 387 
Erriſſey and Weſt, 349 | Hall and Gyles. 378 
Evans v. Cogan, 450 Hall v. Hoddeſdon. 162 
Evelyn v. Evelyn. + 69 Hankey, Cox and Powell. 82. 
Ewer v. Corbett. 148 Hanway and Clarkſon. | 20 
Eyles (Sir John) v. Ward. 517 Harris and Marchioneſs of Annandale, 
Eyre (Mr. juſtice) v. Counteſs of 432 
Shaftſbury. 102 Harris and Goodall. 561 
| Harris v. Biſhop of Lincoln. 135 
Harvey v. Harvey. 21 
F. Hawkins v. Crook. 556 
Hay v. Palmer. 501 
Farewel v. Coker. 460 Heath v. Heath. 366 
Farewel ard Coker. 563 [Hertford (Lord & Lady) and Lord 
Feltham v. Feltham, 271 | Brook. 518 
Fell and Beaumont. 141 Hill v. Filkin. 6 
Ferrers and Dawes. | 1 | Hildyard v. South Sea Company & 
Filkin and Hill. 6] Keate. 76 
Ford v. Flemming. 469 Hobart v. Abbot, 643 
Fox v. Ayde. 520 | Hobſon v. Trevor. 191 
Foſter and Eden. 325 | Hoddeſdon and Hall, 162 
Franklin's Caſe. 299 Hooker & Sommer and Attorney Gene- 
Freeman and Edwards. 435 ral. 338 
Frederick and Holt, 356 | Holt v. Frederick. 356 
Fryer (Sir John) v. Bernard. 261 | Holt v. Holt. 648 
Howard and Earl of Suffolk. 177 
Hudion's Bay Company and Child. 207 
G. Hyde v. Skinner. 196 
| Hyham and Balſh. 453 
Gainſborough (Counteſs of) v. Gifford. | | 
5 424 
Ganſell and Grielis. 646 „ 
Gardiner v. Grutfth, 404 
Gardiner and Davis. 137 | Jackſon and Pratt. 302 
Gardiner and Stephenton. 286 | James v. Philips. 9 
Giford ard Counteſs of Gainſborough. | James v. Greaves. | 
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Jekyll (Sir Joſeph) ad Lord Coningſby. 


Page 300 

Jeffs v. Wood & aÞ. 128 
Jennings +. Lookes. 276 
Jervoiſe v. O Carrol. 368 
Johnſon and Taylor. 504 
Ivy v. Gilbert, 13 


n | 187 K. 
Keate & South Sea Company aud Hild- 


yard. 


Keylway v. Keylway, 3 _ 
King v. Cotton. 074 
King and Cotton. 358 
L, 
Langford v. Pitt. 629 
Laundy v. Williams. 478 
Lawton aud Townſend. 379 
Layer and Cotter. 23 
Lefebvre Ex parte. 407 
Leg v. Purnbul. 409 
Leizi a Stanley. 686 
Lincoin (Bithop of) ard Harris. 135 
Lookes aud Jennings, 276 
Lovd v. Manſell.. e 
Ludlow £x parte. | 655 
M. 
Maddox v. Staines. „ 
Manaton v. Manaton. 234 
Manning Ex pare. 410 
Manſel and Lovd. 73 
Manſel @& Mantel. 678 
Markland Ex parte. 546 
Marlborough | ; Ducheſs of) RET Brace. 
491 
Marlow v. Smith. 198 
Martin (Dr.) & Arabella Howard +. 
Nutkin & al”. 266 
Maxwell v. Wettinghall. 26 
Meager and Walker. 550 
Metcalfe 9. Beckwith. 376 
Milner v. Colmer. | 639 
Munton ard Chapman. 565 
Nobrecoft &. Dow ding. 314 


N. 

Napier D. Lady Effingham. Page 401 

Neal's Caſe. 544 

Netterville and Colt. 304 

Newland and Rereſby. 93 

Newland v. Shepherd. 194 

Newland and Beckley. 182 

Nicholls v. Oſborn. 419 

N.rth v. Anſell. 618 

Norton v. Turville. 144 

Norton and Davis. 390 
76 Nutkin & al' and Dr. Martin & ux. 

266 
9. 

Oats (Leſſee of Sir William jolliſfe) 9. 
| Robinſon. 91 
O Carrol 2x7 Jervois, 368 

Otbern ard Nicholls. 419 
| Oſgood v. Strode. 245 

Oudley and Small, 427 

„ 
| 4 

Page v. Page. 489 

Painter and "Cheſter. 33% 

Palmer and Hay. 501 

P: pille on D. Voice. 47 

Paputs, Refolations touching them, ; 

Peck v. Halſey. 337 

Pierpoint and Burton, ; 78 

Peyton v. Bury. 620 
Philips and James, 657 

DN on gs 

Pitfeild' 6%. 513 

Pitt ard Langforxd. 629 

Poulton v. Wellington. 533 

Powell v. Price Ge contra. 535 

Powell Y. Hankey & Cox, 82 

Prat v. Jackſon. 302 

Price and Powell. 3 £26 

Proud v. Turner, 500 

Puleſton Ex parte, | | 545 

R. 
achfield v. Careleſt. 158 

Rakeſtraw v. Brewer. 511 

Randall ©. Randall. 464 
Ravenhil v. Danſey. 179 


| Reretoy 


Rereſby vd. Newland. 
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Page 93 
Riſwick Ev parte. 89 
Robins ard The Attorney General. 23 


| Robinſon and Oats, 91 


Roe and Steward. | 435 

Ruper and The Attorney General. 125 

Rutland (Duke of) v. Ducheſs of Rut- 
land. 


| | 210 
Ryal and Eaſt. 284 
Ryder (Sir Barnham) . Sir Charles 
Wager. 328 
8. 
Sale and Cromptos. © 03 
Scandret and De Coita. . | 170 
Scott v. Bargeman. | 69 
Serie 7. St. Eloy. | 386 
Shafteſbury (Counteſs of) and Mr. Ju- 
itice Eyre. 102 
Shepherd v.. Beecher. 288 
Shephers and Newland. 194 
Skinner and Hyde. 199 
Small v. Oudley. 427 
Smith and Marlow. 198 
Somner v. Hooker. 338 
Sorrel 9. Carpenter. 482 
South-Sea Ee & Keate and Hild- 
yards | 76 | 
Spurling and Cleav — 526 
Stains and Maddccn. 421 
Stanley v. Leigh. 686 
Stent v. Bailis. ü 217 
Stephenton v. Gardiner, 286 
Stephens and Vernon. 66 
Ste IO v. Stephens. 323 
1 and Serle. 386 
Bury and Lady Whetſtone. 146 
Steward v. Roe. 435 
Stonard and Burting. 150 
Stratford (Earl of) and Blakeway. 
| 373 
Strode and Oſgood. | 245 
Suffolk (Earl of) v. Howard. 177 
Yution and Banks. 700 
Ss 


Talbot and Duke of Chandos. 371, 
| 601 


Taylor b. Johnſon. Page 504 
23 Taler Ve —— £ N. 
Thomas and Watts. 364 
Thomas v. Bennet. | 341 
Thurland ard Dormer. = 8 
Tollet v. Tollet. 489 
Townſend v. Lawton & al. 379 
Tracey (Mr. Juſtice) and Ayliſfe. 
6 
Trenchard & Ipſley v. Wanley. 168 
Trevor and Hobſon. 191 
Turnbull and Legg. | 409 
Turner v. Turner. 5 297 
| Turner and Proud. 560 
 Furvilie and Norton. 144 
T'ynt v. Tynt. 542 
V 
Vernon v. Vernon. 594 
Vernon 9 Stephens. 66 
Vernon Ex parte. 549 
Vinke aud Ealtwood. 613 
Voice and Papillon. 471 
Uvyedale v. Halfpenny. 151 
Fa 


Wager (Sir Charles) and Sir Barnham 
Ryder —- wm. = 
Wagſtaff v. Wagſtaff. 258 
Walker v. Woolaſton. 576 
Walker v. Meager. 5 50 
Wallis v. Brightwell. 88 
Wanley and Trenchard & Ippſley. 
166 
Ward and Sir John Eyles. 917 
Warwick (Counteſs of) and Edwards. 
1 
Watkinſon „. Bernadiſton. = 
Watts v. Thomas. 394 
Webb and Blackler, 352 
Webiter 9. Webſter. 4 


Webſter & al' and Black 


632 
Wellington a Poulſon, Ky 3 
Weſt 5. Exriſſey. 349 
Wettenhall and Maxwell. 


at 
| Whetitone (Lady) v. Sts. Bury. 
| 3 
a 3 Whitchurca 
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Wollaſton & Arnold an Colt. P. 154 


Whitchurch v. Golding. 

Whitchurch v. Whitchurch. 

Whitehead ans Bennet. 
Whitfield v. Bewit. 

Willis and Cray. 

Williams and Laundy. 

Wood & al' and Jefis. 


Page 541 

236 | 
644 
240 
89 
475 


Woollaſton and Walker. 
Wright and Craven. 


Y. 


128 


Yates v. Compton. 


576 
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A, 


BBOT and Clarke. Page 496 
Abergavenny, Lady v. Lady Aber- 
reno. 
Abingdon and Prowſe. 416, 612 
Acherley v. Wheeler. 
Acherley v. Vernon. 
Acton v. Pierce. 
Acton and Gage. 


Adams v. Buckland. 121 
Adams 2. Pierce. 643 
Adams and Hil. 707 
Alcock v. Sparhawk, 190 


Aiderfon v. Temple. 431 
Allen v. Spendlove. 370 
Allen and Barnes. 6.2 
Allington and Boteler, 405 
Ambrote and Hodgſon. 471 


Ancaſter, {Duke of) v. Mayer. 386, _ 
Andrew v. Clarke. 
Andrews and Attorney General. 


Andrews. Fulham. 394 
Angleſea, (Earl of) and Phipps. 89 
Appleby ,aud Pickering. 308 
Aih and Lord Townthend, 646 


Aſhburner v. N Gwire. 


| Aſhley and Harvey, 


Aihton v. Athton, 
Aſkew and Cary. 
Aſtley and Woodward. 
Aſtley v. Powis. 

Aſton and Harvey. 
Atkins v. Hiccocks. 
Atkinſon v. Webb. 


Attorney General v. Barnes, 


v. Andrews, 
*. Parkyns. 
D. Milner, 


v. Scott. 
Avelyn v. Ward. 


Auſtin and Green. 


Bo 


Babbington . Greenwood. 
Bagot v. Oughton. 

Bagwell v. Dry. 

Bailis v. Gale. | 

Baine and Willing, 

Baker and Galley, 

Baker v. Paine. 


| Bale v. Coleman. 


©. 


. 244 


439, 


331. 5 


339 
258 
313 
621 
628 
612 
616 
258 
258 
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Ball v. Ball. Page 335 
Ballam aud Juſtin. 368 
Bamfield w. Popham. 535 
Bank of England and Morice. 621,622 
Banks and Mills. 19 
Barber and Davy. 411 
Barbut and I ilburgh. 370 
Barker and Blunden, 273; 274+ 52) 
Barker v. Boucher. 416 
Barker v. Giles. | £29 
Barkham and Brown. 2 
Barley and Crule. 310 
Barlow 9. Grant, 612 
Barnard v. Large. 684 
Barnes and Attorney General. 253 
Barnes 2. Allen. 612 
Barret and Lord Teynham. 120 
Barret v. Becktord. 515, 612 
Barry v. Edgeworth. 336 
Barcſet and Linton. 431 
Barilet aud Roſe. 459 
Barwell S. Parker. 27 
Bailet @ Percival. 604 
Baſſet v. Clapham. 684 
Batcheior v. Searle. 158 
Bate v. Hodges 572 
Bateman, Lord and Stephens 605 
Bateman v. Roach. 612 
Bath, (Earl of) v. Earl of Bradford. 27 
Batſon v. I. indegren. 416 
Battely v. Cook. 634 
Baxter and Liſter- 308 
Bayntun ana Perkyns. 604 
Beane an,“ Ithall. 149, 258 


Beaufort, (Ducheſs of) and Lady Gran- 
ville. I 5 
Becktord v. Tobin. | 26 


Beck ford and Barret. 55 5. 616 


Beckwith au Ibbetſon. 337.525 
Belcher and Green. 22 
Belchier v. Renforth. 491, 496 
Bell and Statham. 304 
Bell . Read. 463 
Bennet aud Thomas, 84 
Bennet v Vade. | 206, 27 

Bennet v. Lee. 403 
Beonet and Newton. | 416 
Benyon V. Maddiſon. | 612 
Berney *, Eyre. 286 
Bertiion d. Fariington. 176 
Bickerſtatf and Chicheſter. 75 
Bickham v. Freeman, 410 
'Biiton v. Saunders. 26 


Bindon (Lord) v. Earl of Suffolk. P. 283 


Bingham aud Seamer. 244 
Bingham and Wheeler, 628 
Birkhead and Wartle 1, 496 
Eiſhop v. Church. 1 oy vs 
Blackburne v. Greg ſon. 295 
Blake and Shrapnel]. 378 
Blatch v. Wilder. 416 
Bletſoe and Carter. | 612 
Blight and Loveacres. 525 
Blinkhorne v. Feaſt. 153 
Blood and Evans. 206 
Blount v. Blount. 411 


Blunden v. Barker. $74. 374; £29 
Bolton (Duke of) and Bridgewater, 525 


Bond v. Simmons. 497 
Bond v. Brown. 612 
Booth an Cooke. 1 197 
Boraſton's Caſe. 392 
Boſvil v. Brander. 319, 642 
Boteler v. Allington. 405 
Boucher and Barker. 416 
Bourne v. Tynte. 23 
Bowdler v. Smith. 190 
Bowes v. Earl of Shrewſbury. 176 
Boycot v. Cotton. 481, 612 
Brabſon ard Child. 482 
Bradford, (Earl of) and Earl of B. — 
2 
Bradford v. Foley. Fol 
Brad ford and Seed. 555 
Bradley and Garforth. 37 
Bradley v. Powell. 612 
Braginton and Sampſon. 368 
Bramble and Crabtree, | 175 
Brander and Bofvil. 319, 042 
Braſsbridge 4. Woodroffe. 158 
Brewin v. Brewin. 612 
Briant end Wood. ö 555 
Bridgeman v. Green. 206 
Bridges v. Hitchcock 197 
Bridgewater v Duke of Bolton. 525 
Briggs and Lacon. 1: a7 
Britnell and Thomas. 190, 307. 
Broughton v. Errington, 616 
Brougnton and Wharam. 622 
Brown b. Barkham. 2 
Brown v. Hayy ood, $28 
Brown ad Bond. 612 
Buckinghamſlüre, (Earl of) v. Drury. 
1 2” 
Buckland ard Adams. Eq 121 
Buckland and Hawker. 416 


Buckis 
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Buckle tad Harriſon 


Cary v. Aſkew. 
Caiwell Ex parte. 
Cave v. Cave. 

Cay ond Willats 
Chamberlain v. Newte, 
Chandos, (Duke of) v. T 
Chaplin . Chaplin. 
Chapman v. Tanner. 
Chapman v. Monſon. 
Chauncy's Caſe. 
Chauncy v. Graydon. 
Chaworth v. Hooper. 
Cliceles and Stapleton. 
Cheller 2. Painter. 
Chicheller p. Bickerſtaff. 
Chicheſter aud Raw. 
Chidley v. Lee. 

Child v. Frederick 
Child 2. Brabſon. 
Child a Wintall. 
Church and Biſhop. 


258 Cotton and King. 


Page 481, 642 | Clapbam and Baſſet, Page B84 

Buckley and Littlebury. 158 | Clarke azd Andrew, 340 
Budder and Rolfe. 319 Clarke v. Periam 434 
Bullas and Watts 490 | Clarke v. Abbott, 496 
Burgeſs and Ellifon. 312 | Clarke v. Sewell, 555. 646 
Burreſs . Wheate. 719 Clarke and Van, 612 
Butlington, (Counteſs of) and Car. 27 | Clarke v. Roſs, 612 
416 | Claverden and Webb. 288 
Burroughs and Morris. 273, 527 | Clay and Smythe. BA 9 0d 
Burt and Clifton. Bo, 621 | Clifton v. Burt. 80, 621 
Burton v. Haſtings. 356 | Cloberry a Lampen.“ 612 
Burton and Long. 434 Clough and Jones. 258 
Bury and Peyton. 528 | Clowdiley v. Pelham. 190 
Bute, (Karl of) and Eden. 152 | Cock v. Goodfellow, * 430 
Butler v. Duncombe. 102, 180, 488, Coleman and Bale. — 0 478 
612 Collier and Elliot. 527 

Butler v. Raſhkeld, 386 | Coliins v. Metcalfe. 612 
Buxton v. Snee. 368 Collins and Sherman. 612 
; | Colſon v. Colſon. 473 
| Combe and Hawkins. 421 

Ci Compton and Lillcot. 420 

Condon and Lowther, 612 

Caine and Fountain, 120, 403 | Coningſby (Lord) v. Jekyll, 370 
Campbell v. Hall. 76 Cooke and Batteley. 634 
Capot Ex parte. 395 | Cooke v. Booth. 5 197 
Car v. Counteſs of Burlington. 27, 416 Cooper v. Pepys. do, 408 
Careleſs and Rachield. 213 | Cooper and Ruſt. | 431 
Carliſle, (Earl of) and Lechmere. 17; Corbet and Snelſon. 80, 420 
Carmichael and Wilkins. 368 | Corbet v. Palmer. 612 
Carter and Lypet 190; Cotter 7, Layer. 332, 490 
Carter . Bletſoe. 612 Cotton and Garth. 242 
Cartwright and Matthews. 496 Cotton and Boycot, 481, 612 


535 
397 Coventry, (Earl of) and Marchioneſs of 


612 Tweedale. 


643 Coventry, (Counteſs of) v. Earl of * 


7 403 ventry. 664 
Talbot.278, 516 | Cowper v. Scott. des” 
616, 719 Cox and Grigby. 148 


295 Cox, Sir Charles s Creditors, their Caſe. 


462 | 416 

132, 343, 616 Crabtree +, Bramble. 175 
628 Crane d. Drake. 149 
421 Cranmer's Ca 342; 616 
612 Cray 9. Rooke. 434 
481,525 Crew and Furnival, 197 
175 Crichton v. Symes. 304 
459 Crockat v. Crockat. 330 

555 Crompton v. Sale. 616 

435 | Crook and Hawkins. 622 

482 Crull v. Dodſon. 303 
522 Cruſe v. Barley. *- 310 

378 Cuſack v. Cuſack 356 


Curkbar: 
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Cuthbert v. Peacock. Page 132 | Dunham and Goodright. Page 370 
Cutterback d. Snuth., | 416 | Durnfcrd v. Lane. 244 
D. 32 E. 
Daley v. Deſbouverie. 6280 Eden v. Earl of Bute. 152 
Darley v. Darley. 319 Edgar and Pawſon. 612 
Darley and Rattray. 435 | Edge and Harding. 621 
Darlington, Earl of and Pulteney (Bro. | Edgeworth and Barry. 336 
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Dawes verſus Ferrers. 


NE ſeiſed in fee deviſes his lands to his grandaughter 

(being his heir at law) for her life, remainder to his 

own right heirs male for ever, and dies leaving his gran- 

daughter his heir at law, and alſo leaving a deceaſed brother's 

ſon ; being the next in the male line; which nephew brought 

this bill againſt the grandaughter, to perpetuate the teſtimony 
of the will, and for the writings, and to ſtay waſte. 


to his grandaughter for life, remainder to his right heirs male for ever, and dies *eaving his gran- 
daughter his heir at law, and his deceaſed brother's fon his next heir male; the deviſe of the 


remainder 1 is void. 


The defendant demurred, for that by the definding s own 


ſhewing, he had no title to the reverſion or inheritance of 
the premiſſes. 


Againſt the demurrer it was objected, that it being the de- 


clared intention of the teſtator, that his grandaughter his heir 


ſhould have an eſtate for life, it was the ſame, as if it had 
been ſaid by the will, that the ſaid heir at law ſhould have but 
an eſtate for life; and the remainder being limited to the 


right heirs male of the teſtator, this was a deſcription of the 


next heir male, or of ſuch perſon, as at the teſtator's death, 
ſhould be next heir male of his name; that agreeable thereto, 


the caſe of Brown and Barkham (a) had been determined by ta) Tk. 
lord Cowper (1), where the notion of lord (5) Coke, ** That Precedents in 


Caſe 1. 


Lord Chan- 
cellor 

Macerss— 
FIELD. 


Preced. in Chan, 

539, 

2 Eq. Ca. Ab. 

331. pl. 6. 

8 Vin. 317. pl. 
13 

One ſeiſed in 

fee deviied land 


1 


729. 
Chan. 442, 461. 


* he, who takes as heir male by purchaſe, muſt be completely (3 x ink. 24. b. 


— ͤÄ—2 


(1) On a bill of review 3 be- 
fore lord Hardwicke in Nevember 1741, 
the decree in Brown v. Barkham was 
affirmed, but (according to the note of rule. 


Vor. TIE. 1 


this caſe in Harg. Co. Litt. 33. b. note 


(3) to 24. b.) his lordſhip conſidered 
the caſe as an exception to a general 


& heir 
S 


Dawrs v. 
FrRxakERS. 


ES 


De Term; Paſchæ, 722. 


« heir, as well as heir male”, was denied ; and the caſe in 
1 Vent. 372. of Pybus and Mitford was cited, as alſo the caſe 
there cited by lord Hale; where a man having three daugh- 
ters, and a deceaſed brother's fon, by his will gave 2000 J. 
to his daughters, and deviſed his land to his heir male, with 
a condition, that the daughters, who were his immediate 
heirs, ſhould forfeit their legacies, in caſe they ſhould give 
the heir male any diſturbance as to the Jand ; upon which it 
was reſolved, that the deviſor taking notice that the others 
were his heirs, the limitation to his brother's ſon, by the 
name of heir male, was a good-name of purchaſe, 


But Lord Chancellor interrupted the plaintiff's counſel, ſay- 
ing, that he would not ſuffer the bar to diſpute what was the 
foundation and land mark of the law; and tho' what was con- 
tended for, might be reaſonable, if it were to be then firſt ad- 
judged, yet, whatever the law was, provided it were certain 
and known, it would be well for the ſubject, tho' in ſome 
particular inſtances it might ſeem unreaſonable ; that in the 
caſe of Ford (1) and Lord Offui/lon, the remainder was limited 


by the will to the heirs male of Sir Edward Ford, and this 


was determined to be void, at trials at bar, in every court in 
Weflminſter-hall, and appeared to be ſo very plain a caſe, that 
in the king's bench, the plaintiff's own counſel would not 
aſk a ſpecial verdict. | 


That the words {heirs male] muſt be intended heirs male of 
the body, and would never extend to an heir male of any col. 
lateral line; and it not being faid in the will, heir male of his 
body, or of his name, the grandaughter, who was his heir at 
law, might have an heir male, tho? not of his name. 


As to the caſe of Brown and Barkham, that was merely of 
a truſt; but the principal caſe is that of a legal eſtate, where 
the rule of law, that has ſo long prevailed, and been taken 
for granted, muſt be obſerved, (viz.) that he, who claims as 
heir male by purchaſe, muſt be heir, as well as heir male. 


Beſides, this differed from the caſe of Brown and Barkham, 
the remainder being there limited to the heirs male of the body 


[NY 


—_— 


—_— 


(1) 3 Salk. 336. 11 Mod. 189. 


of 


—W I Nb ah 
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of Sir Nobert Bartham the grandfather; whereas here the Dawzs w. 


deviſe was to the heirs male, without ſaying, of any body; 


wherefore allow the demurrer (1). 


—— 


(1) This caſe was again brought be- 


fore the court in Gacynn v. Hooke, 18th 


Nowemoer 1740, when lord Hardwicke 
directed a caſe for the opinion of the 
court of K. B. (Reg. Lib. A. 1740. 
tol. 310.) who certified in confirmation 
of lord Macclesfield's order, 8 Vin. 317. 
pl. 13. note, and that certificate was 
afterwards confirmed, and the bill diſ- 
miſſed with coſts, Reg. Lib. A. 1741, 


fol. 646, But in Willi v. Palmer, 5 Burr. 


2615, on a caſe feat to the court of K. B. 


aroſe on both a will and a deed, whether 
A. took by purchaſe under the deſcrip- 
tion of heir male of the body of B. not 


being heir general.—B, being in the 
firſt caſe the grantor, the court certified 
that A. took an eſtate tail by de/cent, but 
they added in the certificate that if a 
third perſon had been the grantor, they 
ſhould have thought that A. would have 
taken by þurchaſe as heir male of the 
body of B.—And they alſo certified thar- 
he did ſo take under the will. 


FERRIRS. 


by the court of chancery, the queſtion 


Conſtructions and Reſolutions relating to 
| Papiſts. | 


RE the ſtatute of the 11 & 12 IF. 3. cap. 4. ſect. 4. for 

preventing the growth of popery, it is enacted, “that 
“after the 29th of September 1700. every perſon educated in 
« or profefling the popiſh religion, who ſhall not, within ſix 
© months after their attaining their age of eighteen years, 
conform, as therein is mentioned, ſhall in reſpe& of him- 
“e ſelf and herſelf only, and not in reſpect of his or her heirs, or 
<« poſterity, be diſabled and made incapable to inherit or take 


ce by deſcent, deviſe, or limitation, in poſſeſſion, reverſion, or ' 
« remainder, any lands, tenements or hereditaments, and that 
<« during the life of ſuch perſon, or until he or ſhe ſhall con- 
form, the next of ſuch perſon's kindred, which ſhall be a 
« proteſtant, ſhall have and enjoy the ſaid lands, tenements, 


< and hereditaments, without accounting for the profits there- 
* of; but in caſe of any wilful waſte committed upon the 
o premiſles by the next proteſtant heir, or by any other by his 
* licence or authority, the ſaid proteſtant heir ſhall be liable 


© to anſwer treble damages to the perſon diſabled, to be re- 


— — 


Caſe 2. 


By ſtat, 11 & 12 
W. 3. A papiſt 
is not only diſ- 
abled from pure 
chafing lands 
himſelf, but al- 
ſo from taking 
either by deviſe 
or ſettlement (1) 


141 


(1) But the ftat, of 11 C 12 Will. 3, is repealed in theſe relpeRs, by ſtat. 


18 (; reo, 3. C. OD. 5 


2 © 


= Renee nt 


* covered 
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ce covered by the perſon diſabled, againſt the next proteſtant 
© heir, his executors or adminiſtrators. : 


Conſtruc- 

tions, &c. re- 
lating to pa · 
piſts. & Alſo, after the 10th of April 1700. every papiſt, or per- 
& ſon making profeſſion of the popiſh religion, ſhall be diſ- 
„ abled, and incapable to purchaſe in his name, or in the 
c name of any perſon in truſt for him, any manors, lands or 
c tenements, or profits out of the ſame, but all ſuch eſtates, 


cc terms or intereſts ſhall be void.” + 


Upon the conſtruction of theſe two clauſes, in the great 


| b 
f 
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„ 
18 
I 

ij I 
f (1 £ - . —— 4a { In the ſame caſe of Roper and Ratcliffe it was determined, that 
I v 3" if lands are deviſed to be fold in truſt, in the firſt place to pay 
WE > A A< Oe 

1 | . 922 nb 
V. to take the ſurplus, foraſmuch as it is a 
1 P eee 


, 6. + Theſe 


. Wh 
' 
: 


caſe of Roper and Ratcliffe, it was decreed for the papiſt by 
lord Harcourt (a), aſſiſted by the two chief juſtices, the 
maſter of the rolls, and Mr. juſtice Powel; (C. J. Parker 
renue opponente;) but that decree was afterwards reverſed in 
the houſe of lords (1), and it was determined againſt the papiſt, 
(viz.) That a papiſt above the age of eighteen and a half is 
not capable of taking lands by a deviſe ; and that the word 
. [purchaſe] in the latter clauſe, is uſed in contradiſtinction to 


(2) Mich. 11 
Anne. 


PW the word [deſcent ;] notwithſtanding it was urged, that the 
7 2 | : 
AA 4s het. 35 4-46 exprefiion of [purchaſed by a papiſt, ] eſpecially when the 


+2 fc =A< words following, viz. [in his own name, or in the name of 
aeg, . mother in truſt for him, ] muſt be intended, where ſuch papiſt 
3 . —— active, and does ſomething for himſelf; whereas in cafe of 


* . . NS a — . 

1 * . deviſe to him, or ſettlement upon him, there the perſon 
I] Exe, Sit fr 
my n Fn vu aer before it is done 
vl ad 


29 taking is merely paſſive, and may know nothing of the mat- 

however, it is now ſettled by the houſe 
aA . peers, that either a deviſe or ſettlement to a perſon pro- 
5 felling the popiſh religion, of above eighteen years and a half, 
. is void, and the perſon not capable of taking; the act in- 
— tending utterly to diſable the papiſt of that age to take any new 
2. [ acquiſitions, ur what was not his ancient inheritance. 


e Pg 


8 and legacies, and to pay the ſurplus to F. S. a papiſt, 
| be, J. $. is rendered incapable by the latter clauſe of this ſtatute 
rofit ariſing out of 

2 e . . 4 bac 


222 2 


Wo 4 , CAC eo bl lor rt; g. So er . aer. 
7 7 (1) 1 Bro. P. C. 450. 9 Mod. 167, 181. 10 Mod. 230. 


clauſes are not recited verbatim as they ſtand in the act, but are to the 


land 


{ime effect. 
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land, and ſuch deviſee, by laying . the money, may pre- Conſtruc- 
vent the ſale; and if ſuch contrivances were to prevail, the + 
ſtatute would ſignify little or nothing; ſo tho? this ſurplus be piſs, 

made payable to a perſon at a future day, (v:z.) at twenty-one 


or marriage, with a deviſe over, if the firſt deviſee ſhould die 


before twenty-one, vr marriage. (1). 


So if land deſcend to a Reman catholick above the age of 


eighteen and a half; this being a deſcent, is not within the 


latter, but is within the firſt clauſe, and ſuch papiſt ſhall not be 
capable of taking, until he doth conform; but he, by the 
words of the act, is diſabled to take in reſped of himſelf only, 


and not in reſpect of his heir. 


For further particulars on this ſtatute, ſee the following [6 J 
caſe. 


— — _ - 


. . « 2 


(1) Vide 1 Atk. 622, as to the grounds of this determination. ” 


Hill ver/us Filkin. Caſe 3. 


NNE Stephenton a papiſt, having a grandaughter Frances, 9 Mod. 154- 
10 Mod. 481 
about fourteen years, and a grandſon John, about twelve 53%. tees leg. 1nd, 


years of age, deviſed her lands, (being about 70 J. per ann. in ps =: 8 
L:ncolnfhire) and all her perſonal eftate, to three truſtees and See the caſe of 


their heirs, (two of which were papiſts) in truſt to ſell, to pay — 


her debts and legacies, and to pay the ſurplus to her grand- 32. 
| : A papiſt con- 
daughter Frances, at her age of twenty-one or marriage, if forming at 18, 


ſuch marriage ſhould be with the conſent of the two popiſh —_— 3 


truſtees; and if the ſaid grandaughter ſhould die before ſuch — 2 
age of twenty-one, or marry without conſent, that then ſuch & 


reſidue ſhould go, and be paid to the ſaid teſtatrix's grandſon. 


There was a pztition to the late lord Cowper for the educa- 
ting of this grandaughter under proteſtant guardians, or at a 
proteſtant ſchool; and upon an order made by the court, for 


her being ſent to a proteſtant ſchool, and the perſon who had 
the care of her going with her out of court, and telling her, 
Le hop'd ſhe would be in a little time ſenſible of the errors and fuper= 
— fiitions of the popiſh religion; ſhe thereupon faid, I turn heretick ? 


1 would 88 be torn to pieces by wild horſes. 
f | B 3 | And 


=> ———— — — 
> 
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And now the plaintiff Hill, as grandſon and heir at law, 
and deviſee over of this truſt-eſtate, brought his bill, in order 
to compel the truſtees to execute a conveyance unto him, 
proving, that he, tho' educated a papiſt, was turned prote- 
Rant, and had conform'd. Whereupon the only queſtion 
was, whether, in regard the grandaughter Frances, who was 
admitted to be a papiſt at the time of making the deviſe, and 


at the death of the teſtatrix, and alſo at the time of her mar- 


riage ; (for ſhe had been married twice, v:z. once at the Romiſb 
chape}, being the chapel of the Emperor's reſident, and after 
the manner of the papiſts, and this was with the conſent of 
the truſtees; afterwards ſhe was married in a proteſtant 
church, according to the manner of the church of England; 
upon which laſt marriage, and before her age of eighteen, ſne 
conform'd, and turn'd proteſtant ;) whether ſhe was intitled 


to take the truſts of the real eſtate ? for it was admitted ſhe had 


2 good right to the perſonal eſtate, 


And for her taking, it was inſiſted, that the act againſt the 
growth of popery, (viz.) the ſtatute of 11 & 12 W. 3. cap. 4. 
upon which the preſent queſtion was grounded, had theſe 
views, , To ſhew a tenderneſs to infants, whoſe judgments 
being immature, and more eaſily deluded, the prejudice of 
education, or any weak arguments, might induce them, in 
their tender years, to embrace the popiſh religion. 


But, 2h, It was ſaid the act did not deſign that this ſhould 
be ſo fatal upon ſuch infants, as for ever to make a forfeiture 
of their inheritance : but that if ſuch infant papiſts ſhould, 
within ſix months after their reſpective ages of eighteen, con- 
form, they ſhould be reſtored to their inheritance ; nay, tho' 
they had forfeited it, for want of a conformity within fix 
months after eighteen, yet ſtil], upon e they ſhould 


be reſtored to it. 


3diy, That as this ſtatute puniſhed the papiſts, ſo, on the 
other hand, it intended to encourage thoſe who ſhould con- 
form, by inviting them in, upon the prevailing motives of 
intereſt, even the reſtitution of their inheritance; otherwiſe it 
muſt be thought a hard thing in the legiſlature, that thoſe, 
who, under the age of eighteen, or eighteen and a half, for 
ever ſo good a conſideration, could not diſpoſe of one foot of 
their 
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their eſtate, ſbould yet, if through the immaturity of their 
judgment, they were ſeduced to the Romiſh religion, forfeit all 
their inheritance, without being able to retrieve it afterwards 


by their conformity, 


And indeed the firſt clauſe, 3 that every papiſt, or 
perſon profeſſing the popiſh religion, unleſs they conform'd 
within ſix months after attaining their age of eighteen, ſhould 
not be capable of taking by deſcent, deviſe or limitation, im- 
plied, that if they did ſo conform, they ſhould be capable of 
taking by deſcent, deviſe or limitation ; and therefore to make 
theſe two clauſes, which ſeemingly confound each other, 
agree, they muſt be conſtrued to mean, that all papiſts, or 
perſons profeſſing the popiſh religion, ſhould not be capable of 
taking by deſcent, deviſe or limitation, except ſuch papiſts as 


Fe be under eighteen and a half at the time their title 


accrucd-to them, and that theſe ſhould have an opportunity of 
retrieving their inheritance by conforming. 


That an act of parliament was uſually conſtrued like a will, 
om to the intent; and therefore, if one by his will 
derne all his lands whatſoever, to FJ. S. in fee, and after- 
wards by the ſame will deviſes Blackacre to J. M. in fee; this 


will may ſeem to be contradictory, by deviſing all to one, and 


vet a part to another: however, ſuch ſeeming contradiction is 
thus reconciled, (viz.) the teſtator gives all but Blackacre to 
J. S. and diſpoſes of Blackacre to J. V. 


Or in the principal caſe, the two clauſes might be thus 
conſtrued, (viz.) all papiſts, under eighteen and a half at the 
time of, &c. and who ſhall conform, ſhall by that means be 


re-intitled to their eſtates ; but ſuch papiſts as are above that 


age, and whoſe converſion it may be to no purpoſe to expect, 
theſe are to be under a total diſability: which conſtruction 
would free the legiſlature from that imputation of hardſhip it 
might otherwiſe ſeem to have incurred; and would, at the 


ſame time, both i pong the papiſt, and incourage the con- 
vert. 


Lord Chancellor : By the words and intent of the latter clauſe, 


the defendant, the grandaughter Frances, is diſabled to take by 


purchaſe ; becauſe at the time, vzz. at the death of the teſta- 
trix, ſhe was a perſon profeſſing the popiſn religion. 
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And as to taking by deviſe, that is a taking by purchaſe, as 
was adjudged by the lords in the caſe of Roper and (1) 8 
which muſt not no be diſputed. 


With reſpect to the objection, that the words, © every pa- 
c piſt, who ſhall not conform within ſix months after eighteen, 
& ſhall be diſabled to take by deſcent, deviſe, or limitation,“ 
imply, that if the papiſt does conform within that age, ſuch 
perſon ſhall be capable to take by deſcent, deviſe, or limitation, 
that ſeems to be a non ſequitur : an affirmative clauſe may im- 
ply a negative; but the ſaying that a papiſt, unleſs he does 
conform, ſhall not take by deviſe, does not neceſſarily imply, 
that if he does conform, he ſhall take by deviſe, &c. 


: [ 2. autem, If acts of parliament are not to be conſtrued 
like wills? and if I deviſe that J. S. fhall not have my lands, 
unleſs he pays to ſuch a perſon 10014. ſurely, upon the paying of 
the 100 J. he ſhall have my lands, ] 


Now theſe two clauſes are agreeable and reconcilable : the 
firſt regards old ſubſiſting eſtates, in reſpect to which, it lays a 
temporary diſadility on ſuch as would have taken them, re- 
moveable by conformity. The latter clauſe diſables any per- 
ſon profeſſing the popiſh religion from taking any new ac- 
quiſitions by purchaſe, and (as has been obſerved before) 
taking by deviſe, is taking by purchaſe ; ſo all perſons taking 
by deviſe are thereby utterly diſabled, if they are perſons pro- 
feſſing the popiſh religion, tho? under eighteen and a half, and 
being within the latter clauſe, where there are no words that 
give them a power of retrieving themſelves by conformity, 
they are for ever barred ; they are Giabled by the latter clauſe, 


and not within the "I 


But if the infants are (a) ſo young, as that at the time of 
the accruing of their title (be it by deviſe or limitation) by 


reaſon of the tenderneſs of their years, they are incapable of 
_ embracing any religion, then they are aided by the firſt clauſe, 


and not otherwiſe. 
As if a deviſe be to the child of a ED catholick of the 


age of one or two years, ſuch child, by reaſon of the tender- 


neſs of his age, being W 10 N * religion, ſhall 


— 


. 1 Bro P. C. 450. and fo Deut v. Dewes, poſt. 3 vol. 46. 
therefore 
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bars not his heir. 


So as to the word [limitation] in the firſt clauſe: if in a 
ſettlement of an eſtate, the land be limited to a papiſt for life, 
remainder to proteſtant truſtees during his life, to ſupport con- 


tail male, and fo to every other ſon ſucceſſively : this firſt ſon 
ſhall take by limitation, becauſe it is to veſt in him, upon his 
birth, and at that time ſuch firit ſon cannot be ſaid to be a 

perſon profeſſing the popiſh, or any other religion: but ſtill 
= he muſt take care to conform in time, (viz.) before eighteen 


and a half, elfe he forfeits; but this forfeiture being only 
| within the firſt clauſe, it is but a temporary difability, and only 
> until he ſhall conform, without extending to bar his heir. 


But in the principal caſe, the party, at the time when the 
eſtate was to veſt in her, was a perſon profeſſing the popiſh 
religion, and therefore within the latter clauſe, and perpetually 
diſabled to take any thing by purchaſe, and conſequently by 
deviſe : that ſhe was a perſon profeſſing the popiſh religion is 
plain, firſt by her chuſing to be married in the popiſh manner, 
in a popifh chapel, and more particularly by her having ſaid, 


that ſooner than ſhe would be a heretick » [be would be torn to pieces 
by wild horſes. 


'Tis very true, there may be a difficulty attending this 
opinion; I mean, that of fixing the boundary of time when a 
perſon may be ſaid to profeſs the popiſh religion; and in ſuch 
a Caſe, where any doubt appears, it is reaſonable that the 
ſcale ſhould fall on the infant's fide, and in favour of the party 
who would otherwiſe ſuffer; but, in the preſent caſe, by 
reaſon of the inſtances already mentioned, the defendant Fran- 
ces the grandaughter plainly appears to have been a perſon 
profeſſing the popiſh religion, when this eſtate was to have 
veſted in her, by the death of the teſtatrix; the conſequence 
of which i is, that ſhe is diſabled by the ſecond clauſe, and 
they who are diſabled by the ſecond clauſe, were never in- 

tended to be aided by the firſt; _ are for ever diſabled, 


2 without 


therefore take within the firſt clauſe ; but muſt take care to 
conform before the age of eighteen and a half; elſe he forfeits 
to the next proteſtant heir; but it being a diſability only 
within the firſt clauſe, *tis only until he himſelf conforms, and 


tingent remainders, remainder to the firſt ſon of the papiſt in 
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without a poſſibility of retrieving themſelves by any con- 
formity. 


Alſo it is my opinion, that the firſt clauſe in relation to a 
papiſt's taking by deſcent, (which is in no ſort within the ſecond. 
clauſe,) does extend to thoſe who take by deſcent, tho' they 
be paſt the age of eighteen and a half at the time when their 
title accrues, ſo as to lay them under a * diſability, 
biz. until they conform. 


Then as to equitable unn I cannot ſee any in 
favour of the grandaughter ; it ſeems plain, that ſhe, being the 
elder af the two grandchildren, had given the greater hopes of 
her being a papiſt, and, for that reaſon, was preferred to her 
brother, the heir of the teſtatrix, which was an hardſhip upon 
him, as it was an hardſhip upon an heir, who is favoured in 
all courts both of law and equity; on the contrary, it cannot 
be a hardſhip, that the grandaughter ſhould loſe that eſtate 
which was plainly given her as a reward for being a papiſt, | 
when ſhe is turned proteſtant; if that be ſo. 


I own, for my part, I cannot but believe. there was ſome 
private truſt lodged in the truſtees, that the grandſon ſhould 
have the eſtate, if he were a papiſt; alſo ſome ſecret terms, 
on this marriage of the grandaughter with Filtin, that ſhe 


ſhould enjoy her religion, &c. elſe why ſo much haſte to marry . 


a girl of fifteen to one, who, having no eltate, could make no 
ſettlement upon her? therefore let the bill be amended, and 
both the truſtees, and the defendant Filkin the huſband ſhall 
anſwer to theſe matters. 


And then I will have the aſſiſtance of the judges ; as was 
done in the caſe of Ratcliffe and Roper; for tho' the eſtate in 
queſtion be ſmall, yet (probably) it is a contrivance of the 
papiſts to bring this point to a determination, which in ſome. 
aſpects may ſeem favourable to them, and has not " been 
ſettled. (1). 


And as (I preſume) this is intended to be n ann 
for that reaſon, let it appear with all its circumſtances; and in 
regard both ſides pretend great poverty, and this ſuit ay be 
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chargeable, let each party have 40 l. paid by the truſtees out 
of the profits f. 


— 


HII. VU, 
FILEIN. 


+ This caſe came on afterwards, (viz. in Fune 1725.) to be heard upon the 
amended bill, before lord chancellor King, who decreed in favour of the defendant, 


contrary to the opinion of lord Macclesfield. B 


Ivy verſus Gilbert & al. 


R OGER Pomeroy, ſeiſed in fee of the capital meſſuage, 

called Sandridge, and lands in Devonſhire, did by in- 
denture dated 2g May, 1651. and by fine, purſuant to his 
marriage- articles, ſettle the premiſſes in queſtion to the uſe of 
himſelf for life, remainder, as to part, to his wife for life, 
for her jointure, remainder, as to the whole, to the firſt,.&c. 
ſons of the marriage, in tail male, remainder to truſtees for x20 
years, for raiſing portions for daughters of the marriage, on 
failure of iſſue male, remainder to himſelf in fee. 


* The truſt of the term of 120 years for daughters portions 
was, that the truſtees ſhould raiſe and pay out of the rents and 
profits of the premiſſes, as well by leaſes for one, two, or 
three lives, or for any number of years determinable thereon, 
or (1) for twenty-one-years abſolutely, at the old rent, 15004. 
for daughters portions, to be paid to the only daughter of the 
marriage, if but one, and to be divided amongft them, if 
more than one, 1 8 | 


Caſe 4. 


Preced. in Chan. 
583. 

2 Eq. Ca. Ab. 
644. pl. 16. 

A truſt- term for 
raiſing daughters 
portions if it di- 
rect a particular 
method of raiſ- 
ing the portions, 
it implies a ne- 
gative, that they 
ſhall not be raiſe 
ed any other 
Way. 

A truſt - term to 
raiſe portions 
out of rents, 
iſſues and pro- 
fits, as well by 
leaſing for three 
lives or twenty» 
one years, at the 
old rent; this 
extends only to 
1aiſe the por- 
tions by annual 
profits or by 
leaſing, and not 


by mortgage or ſale : and if the truſtee in ſuch truſt term, mortgages for the portion, the mortgage 


is void, when the portion might have been raiſed by the profits. 


There was but one child by the marriage that lived, and that 
was a daughter, called Joan, who married Humphrey Gilbert, 
the defendant Gilbert's father; but the portion was not paid 
on the marriage, nor raiſed till after the father's death. 


Roger. Pomeroy the father, who had made this marriage- 
ſettlement, and upon which he had reſeryed the fee to himſelf, 


——ů cm 


( *14 ] 


(1) In 2 Bro. P. C. 468. where this 
cate is very accurately ſtated, the word 
as“ is uſed inſtead of or“, but in 
Reg. Lib. A. 1721. fol, 458. the words 


« e. 
are „upon truſt to raiſe and pay out 


—— 


« of the rents and profits of the ſaid 


* premiſſes and by leaſing thereof for one 
«© two or three lives, Ge. or for 21 


having 
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having no ſon, and having a * of his name, ( Hugh 
en 


Py indentures of leaſe and releaſe dated 29th and Joch of 
May 1706. ſettled the reverſion in fee, expectant on his own 


death without iſſue male, and ſubje& to the term of 120 years, 
to the uſe of truſtees for ten years, remainder to his nephew 
Hugh Pomeray for life, remainder to his firſt, c. ſon in tail 
male, remainder to John Gilbert, fon of his daughter Joan, 
for life, remainder to his firſt, Sc. ſon in tail male, remainder 


to himſelf in fee; the truſt of the ten years term was, that in 


caſe his fon-in-law Gilbert and his wife would releaſe the 
15001. portion ſecured by the 120 years term, then the truſ- 


tees of the ten years term ſhould raife 19007. (vix.) 15001. 
of it to be laid out in a purchaſe of land, for the benefit of the 


ſon-in-law and daughter Foun, and 4001. reſidue of the 19001. 
to be paid to his ſon- in- law himſelf. | 


In July 1708. Roger Pomeroy the father died without iſſue 
male, leaving his grandſon, the defendant John Gilbert, his 


executor; but his daughter 7oan's portion had not been yet 
paid, tho' ſne had been long married. 


Upon the death of Roger Pomerey the father, his nephew 


Hugh entered, by virtue of his eſtate for life given by the vo- 


luntary ſettlement, ſubject to the 120 years term for daughters 


portions, but for four years afterwards the daughter's portion 


was unpaid, and the faid Hugh Pomeroy all the while in poſ- 
ſeſſion. 


In 1712. Application was made by the family to the plain- 
tiff's father, to advance the 1500/7, being the daughter Foar's 
portion, on the aſſignment of the truſt-term for 120 years, 
created for the raiſing thereof, who, being adviſed this was a 
good title, being an abſolute term, advanced the money to 
the defendant's own father for his mother's portion. 


Accordingly by indenture the 8 May 1712. the defendant's 
father Humphrey Gilbert, and his mother Joan, to whom the 
portion was due, and who had taken adminiſtration to the 
ſurviving truſtee of the 120 years term, and the remainder- 
man Hugh Pomeroy: the nephew, join in aſſigning the 120 
years term, to the plaintiff's father Jonathan Ivy. 


Oober 
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Odlober 1715. Hugh Pomeroy the nephew, who had the tre- 
mainder for life, ſubject to the 120 years term for raiſing 
daughters portions, died without iſſue male, having enjoyed 
the premiſſes from the death of his uncle Roger Pomeroy to his 


own death, and left Daniel Pomeroy his executor, but left no 
aſſets, | 


| Upon the death of Flugh Pemeroy the Aba the defendant 
John Gilbert entered and took the profits; and upon the plain- 
tiff the mortgagee's bringing a bill of forecloſure, the queſtion 
was, whether by the words of this truſt, the portion could be 


raiſed by mortgage, or any other way, than by annual profits 
or leaſing? 


Objected for the plaintiff, 1. That here was an honeſt 


mortgagee, and the term of 120 years a ſubſiſting term in 


law; that the defendants claimed under a voluntary ſettle- 


ment; and the power to raiſe the portion being by rents, iſſues 


and profits, the word [profits] when not expreſsly called an- 
nual profits, had been frequently underſtood to ſignify any 


profits that the land would yield, either by leaſing, ſelling or 


mortgaging. | 


\ 


That the words [as well by leaſing, &c.] were only addi- 


tional, and not reſtrictive; and if the portion were to be 
raiſed only by leaſing, then it could not be raiſed by annual 
rents until leaſing ; that to ſay, all the profits ſhould be ap- 
plied to the portion, during the life of Hugh Pomeroy, who 
was the remainder-man for life, would be a great and un- 
deſigned hardſhip upon Hugh Pameroy, by defeating him of 
the whole benefit of his eſtate for life; it would be to ſtarve 
the tenant for life, and this for the benefit of a remote re- 
mainder-man, who was to have nothing, until after the death 
of the tenant for life without iſſue male; which was a con- 
ſtruction againſt all rules of equity. 


As if one were to deviſe lands for the payment of debts, and 
afterwards to A, for life, remainder to B. in ſee; here, tho 
J. 's eſtate would be only after debts paid, yet ſhould he not 
bear the whole burden of the debts; in regard, this would in- 


. tirely defeat the deviſe as to him, which would be to deſtroy 


part of the will. 


— * 


But 
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But eſpecially it would be harder in this caſe, conſidering 
Roger Pomeroy's chief regard ſeemed to have been for his 
kinſman Hugh Pomeroy, who was both of his name and blood, 
and who might well be thought to have been named by him 
firſt in the will, with an intention of preferring him to the 


perſons to whom the ſubſequent limitations were made; and 


as this would be an hardſhip on the tenant for life, to pay it 
out of the profits, ſo, on the other hand, it would be prejudi- 
Cial to the daughter to receive that portion by dribblets, which 
ought to be advanced at once, and in a groſs ſum, on her 
marriage. | 


ah), It was obſerved, that a child claiming a portion, was 
favoured in equity, even as much almoſt as a creditor ; nay, 
that here the daughter was actually a purchaſer of her portion, 
it being in conſideration of a marriage, and the mother's por- 
tion; and therefore, if the words would any ways bear it, the 
court ſhould aſſiſt it with the moſt favourable conſtruction ; 
conſequently, as the word [profits] would extend to a mort- 
gage, it ſhould be taken in that ſenſe; and the rather, where 
the next limitation in the ſettlement to the term for ſecuring 
the portion, was a remainder in fee to the heirs at law of 
Roger Pomerey who made the ſettlement; and if on the death 
of Roger Pomeroy, the heir had entered and taken the profits, 
theſe profits ſo taken by the heir at law, would never have 
gone in diſcharge of the portion ; that if the heir at law could 


never have defended himſelf againſt the daughter, to whom, 


the portion was due, fo neither could the perſons under the ſe- 
cond ſettlement ; foraſmuch as they claimed under the limi- 
tation to the heir at law. F 


34ly, It was inſiſted, that the ſenſe was imperfeQ : (viz.) 
the truſt of the term of 120 years, was to raiſe the portion out 
of the rents, iſſues and profits, as well by leaſing the premiſſes 
for one, two, or three lives, or for any number of years, deter- 
minable on one, two, or three lives, or for twenty-one 
years abſolutely, reſerving the ancient rent; ſo that there was 
nothing to anſwer theſe words [as well], no correlative. (1) 


—_— 


* 
FE 
* 


ante, p. 14. 


(1) This argument proceeds upon ſome miſtake in the words of the deed. Vide 
Now 


als 
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Now the words underſtood, might be, to raiſe the portions 
by rents and profits, as well [as] by leafing, and the words [as 
well as by leaſing] being uſually inſerted in cafes of Matern 
eſtates, where fines are cem raiſed by leaſing, the ſame 
might here have been uſed in majorem cautelam, to impower 
the truſtees to make leaſes, notwithſtanding that the general 
word viz. [profits] included that power; and it was common 
to ſay, in thoſe kind of ſettlements, in truſt to raiſe the por- 
tion by rents, iſſues, and profits, or by ſale, leaſe or mortgage, 
tho” all this had been before implied by the word [profits. ] 
Laſily, It was repreſented as very hard for a court of equity 
to decree the loſs of an honeſt debt, in a caſe where ſuch debt 
would be ſafe at law, and to put the mortgagee to follow the 
perſonal aſſets of Hugh Pemercy the remainder-man, for the 
payment of his debts ; eſpecially when the executor of Hugh, 
who was made a party to the ſuit, has denied aſſets; and as to 
the ſubſequent ſettlement, this could not alter or prejudice the 
former ſecurity, made by the firſt ſettlement for the portion. 


Lord Chancellor : It will be very material to know the yearly 
value of the premiſſes charged with this portion, in order to 
ſee within what time the portion could be raiſed ; tho' it ſeems 
as if, the ſecond ſettlement made by Roger Pomeroy, having 
created a term of ten years only of the premiſſes for ſecuring 
1900 /. the parties thought that the ſame would, in a reaſon- 
able time, be a proper fund or ſecurity for the raiſing of this 
leſſer portion of 150001. 


I take it to be a rule, that where a truſt of a term for raiſing 
portions for daughters, does direct a particular method for 
railing them, it implies a negative, that they ſhall not be raiſed 
any other way; and when the truſt of the term, in the preſent 
caſe, is to raiſe the portion, by leaſing for one, two, or three 
lives,, or for any term of years, Ceterminable upon one, two, 
or three lives, or for twenty-one years abſolutely, it ſhall not 
be raiſed by any other way; and it is conſiderable, that even 


by this way, (viz.) of leaſing, it could not be raiſed, but by 


making ſuch leaſes upon which the old rent was reſerved. 


The natural meaning of raiſing a portion by rents, iſſues, 
and profits, is by the yearly profits; but, to prevent an incon- 


tho' for neceſſity, in ſome caſes, it has been conitrued to extend to any profits, that can be made by 


{ale or mortgage, 


Iv wv. 
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The natural 
meaning of. the 
word ** profits“ 
is annual profits, 


venience, 


Ivy v. 
GILBERT. 


(a) Vide the 
caſe of Tiafford 
verſus Afhton, 
vol. 1. 418. 
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(5 See for 
this in the caſe 


of Evelyn verſus 
Evelyn, poſt. 
6 


Where a portion 
is to be raiſed 
by annual profits 
or fines, if no 
time be appoint - 
ed, the portion 
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venience, the word [profits] has, in ſome (a) particular in- 
ſtances, been extended to any profits, which the land will 
yield, either by ſale or mortgage; but where there are ſub- 
ſequent words to explain and reſtrain it, as by leaſing, I have 
not heard of any caſe, which has ſaid, that any other method 
ſhall be made uſe of for the raiſing of it. (1). 


It is as much the intent of the ſettlement, to confine the 
manner of raiſing this portion to leaſing, as to ſecure any por- 


tion at all; and conſequently it would be a plain breach of 
truſt, to raiſe it any other way. 


And at the time of making this ſettlement, (which was in 
1657.) I do not think that the word [profits] was extended to 
ſignify the profits which might be made of land by ale or 
mortgage. 

Here is no time appointed for the raiſing of this portion; 
and therefore the portion in this caſe is due, when the (5) 
profits can raiſe it; and it carries no intereſt ; but when the 
ſum f 15007. is, or might have been raiſed by the profits, 
ther. it Lecomes due, and the land is (diſcharged, as having 
born its burden, | 


is not due, till ſuch time as it might be ſo raiſed. 


SP 


The profits received by Hugh Pomeroy, are as received by 
the mortgagee Ivy, becauſe it is ſaid in the laſt clauſe in the 
mortgage-deed, that it ſhould be lawful for Hugh Pomeroy to 
take the profits without account, until default of payment; ſo 
that he, by this clauſe, is tenant at will to the mortgagee, 
which makes it to be the ſame thing, as if the mortgagee had 
let it to any other perſon ; therefore this mortgage made to 
the plaintiff is not purſuant to the truſt, and ſo much of the 
profits, as have been received, muſt go towards the payment 
and ſinking of the portion; only here having been a power of 
teaſing, and the intention having been to charge the land as far 
as may be, | 

Let the maſter ſee, how far the land might have been 
charged by leaſing, and whether any lives were vacant, and 
reſerve the conſideration, how far the eſtate ſhall be charge- 


— 


| (1) So, Evelyn v. Evelyn, poſt. 666. v. Okteden, 1 Atk. 550. Small v. Wing: 
Mills v. Banks, poſt. 3 vol. 8. Oxmeden 3 Bro. £o 503. 


able 
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able thereby; and let the repreſentative of Hugh Pomeroy 


pay the mortgage-money and intereſt, as far as the aſlets 


will extend. 


This decree was afterwards affirmed in the houſe of lords, 
tho? thought a very hard caſe. (1). 


— —— 8 


— 


(1). 2 Bro. P. C. 468. 


Harvey verſus Harvey. 


NE ſeiſed of a real eſtate, and poſſeſſed of a perſonal 

eſtate, and having ſeveral children, deviſes all his real 
and perſonal eſtate to his eldeſt ſon, charging the fame with 
1000/7. a-piece to all his younger children, payable at their 
reſpective ages of twenty-one, but in the will no notice is 
taken of maintenance for the JE children in the mean 
time, 


Caſe 5. 
At the Rolls. 


2 Eq. Ca. Ab, 
566, pl. 10. 

A father gives 8 
legacy to an 
infant payable 
at twenty-one; 
in what caſe, 
and in what 
manner the 


court will allow maintenance to the infant out of the legacy, before it is due. 


The younger children — their bill is order to recover 
intereſt, or ſome maintenance daring their infancy. 


Upon which, the maſter of the rolls, having taken time to 
conſider of the caſe, and having been alſo attended with pre- 


eedents, decreed, that the younger 2 ſhould recover 


maintenance. 


His honour obſerved, that theſe being veſted legacies, and 
no deviſe over, it would be extreme hard that the children 
ſhould ſtarve, when intitled to ſo conſiderable legacies, for 
the ſake of their executors or adminiſtrators, who, in caſe of 
their deaths, would have the ſaid legacies. 


That in this caſe, the .court would do what, in common 
preſumption, the father, if living, would, nay, ought to have 
done, which was, to provide neceſſaries for his children. 


| That a court of equity would make hard ſhifts ſor the pro- 
viſion of children: as where younger children were left deſti- 
tute, and the eldeſt an infant, equity would. make ſuch a 
liberal (a) allowance to the guardian of the eldeſt,-as that he 
might thereout be enabled to maintain all the children and for 


Yor. IK C the 


(2a 7] 


(a) Vide vol. 1. 
Pierpoint verſus 
Lord Cheyney, 


— 
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Hazvasy v. the ſame reaſon, the court would likewiſe take a latitude in 
HARVEY. this caſe; that fince intereſt was pretty much in the breaſt of 
the court, tho' the will were filent with regard to that, yet it 

ſhould be preſumed that the father who gave theſe legacies, 

intended they ſhould carry intereſt, if the eſtate would bear 

it; for every one muſt ſuppoſe it to have been the intention 


of the father, that his children ſhould not want bread during 
their infancy. (1). | 


Nay, that for this reaſon it had been held, that tho” a legacy 
were deviſed over in caſe of the legatee's dying before twenty- 
one, yet the infant legatee ought to have intereſt allowed him 
during his infancy, in order for his maintenance, with this 
difference only, that where the eſtate has appeared to be ſmall, 
the court, in whoſe diſcretion it always lies to determine the 
quantum of intereſt, has ordered the lower intereſt, 


The court cited 1 Chan. Rep. 8vo. 265. Ghde verſus Wright, 

1 Chan. Caſes 60. Renneſey verſus Parret, 1 Chan. Caſes 249, 

Leech verſus Leech; where a diſtinction was taken between a 

veſted legacy, and a legacy deviſed over, (viz.) in the former 

caſe, to allow a maintenance tho? the legacy was not payable, 

but to give no maintenance where the legacy was deviſed 

over; and his honour faid, that of late it had been the practice 

[ 23] to allow maintenance even in caſe of legacies that were not 
veſted; alſo he cited 2 Vent. 346. Bourne verſus (2) Tynte, 

(tho' the name does not there appear,) a ſtrong caſe of intereſt 


being allowed for an infant's legacy, before the ſame became 
payable. 


But it ſeems, that if one not a parent, gives a legacy to an 
infant, payable at twenty-one, without any, deviſe over, and 
the infant has nothing elſe to ſubſiſt on, the court will order 

| part of this legacy, in order to provide bread for the infant, 
to be paid preſently, allowing intereſt for the ſame to the per- 
ſon paying it, out of the remaining principal; tho? this is 
done very ſparingly. 


(1) So Green v. Belcher, 1 Atk. 507. (2) As tothe caſe of Bourne v. Byte, 
| Haughton v. Harriſon, 2 Atk. 330. vide Acherley v. Wheeler, ante. 1 vol. 
Heard v. Greenhank, 3 Atk. 716. I- 786, Heath v. Pery. 3 Atk. 102. 
el:don v. Northeete. 3 Atk. 438. 


Attorney 
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Attorney General verſus Robins. 


Ons Robins a clergyman, having ſome perſonal eſtate, — 


about 400 J. of it in South fea ſtock, which at the time 


of the making of his will, (viz. in une 1720.) was valued at 


about 10001. per cent. made his wil and thereby gave 60 J. 
a- piece to his executors, for their care and pains, and 31. a- 
piece to the poor of three ſeveral pariſhes, and 51. a piece to 
his ſervants, beſides ſeveral other charities; and at the latter 
end of his will ſaid, that he apprehended there would be a 
conſiderable ſurplus of his perſonal eſtate beyond what he had 


before given away in legacies, for which reaſon he gave 


ſeveral further legacies. 

After this, the teſtator made a codfdil; whereby he gave 
ſeveral other legacies, amounting in all to 160 J. and then 
provided in his codicil, that in caſe there ſhould be any de- 


ficiency, then 2007. which the teſtator had given by his will 


for re- building a chapel for St. John's College in Cambridge, 
ſhould not take effect, ſaving only, that as much as ſhould be 
thought neceſſary for that purpoſe, ſhould be laid out in beau- 


tifying the old chapel theres and ſoon afterwards the teſtator 
died, 


Caſe 6. 


At the Rolls. 
One bywill gives 
ſeveral legacies, 
and afterwards in 
the lame will, 
apprehending 
that there will 
be a ſurplus, 
therefore gives 
further legacies 3 
the legacies in 
the former part 
of the will ſhall 
have preterence 
in caſe of a 
deficiency. 


One makes a 
will, then a co- 
dicil, and gives 
legaciesby both; 
on a deficiency 
they ſhall all 
come into aver- 
age. 


L 24 ] 


There happened. to be a great deficiency, by reaſon of the 


fall of the value of South-ſea ſtock, which the teſtator had 
computed at 1000/7: per cent. 


= Upon which, it was decreed by the maſter of the rolls, that 


the legacies given at the latter end of the will being upon a 
preſumption that there would be a ſurplus, and there happen- 
ing to be no ſurplus, the former legacies in the will ſhould 


have a preference, and thoſe legacies given in the latter end 
of the will ſhould be loſt. 


However, as to the legacies given by the codicil, it was 
objeCted, that a codicil was as a latter will, which ſhould 
prevail over a former, and therefore the legacies in the codicil 
ought to be preferred to the legacies in the will. 


Sed per cu: The codici! muſt be taken as part of the will, 


ſo that if there be a deficiency to pay both all the legacies 
in the will, and likewiſe thoſe in the codicil, conſtant ex- 


perience ſhews, that there ſhall be an abatement in propor- 
C2 tion; 


— — — — ns 
— 
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Arronxzr tion; but here, when che teſtator in the latter end of his 


* 1 will ſaid, that in regard he apprehended there was a con- 
tab ſurplus, therefore he gave additional legacies, the 


ſame apprehenſion of a ſurplus muſt be intended to continue 


in the teſtator at the time of his making his codicil, and the 
legacies in the codicil ſnould take place only out of the ſup- 
poſed ſurplus, were it not for the latter part of the codicil, 
(viz.) that the legacies in the codicil, 
the 200/. given for the re- building of the chapel, and out of the 


L251 


remainder of what might be thought neceſſary to be laid out in 


beautifying the old chapel. 


Tn ge ef a de“ Allo, tho' 'twas objected, that the charity-legacies ſhould 
ficiency, chatity be preferred to the other legacies, yet it was decreed, and 
Tocher, halt aid to have been formerly ſo ruled (a), that charity-legacies, 
being but legacies, muſt, on a deficiency, abate in proportion, 
notwithſtanding that by the civil law, charity legacies have 


as others ſhall 
abate in pro- 
portion; but 
three pounds to 
the poor of the 
pariſh, ſhall be 
taken as part of 
funerals, and fo no abatement. 
Maſters, 462, and Attorney General verſus Hudſon, 67 5+ 


the preference to all others. 


With reſpect to the 31. given to the poor of three ſeveral 
pariſhes, theſe the court looked upon as part of the funeral, 
and as doles at the funeral; and therefore held, that no 


abatement ought to be made out of them. 


But as to the 51. a- piece given to the ſervants, tho? theſe 
had been paid by the executors, who deſired an allowance on 
account thereof, yet the maſter of the rolls ſaid, he could not 
break into the rule, for then there would be no knowing 
where to ſtop; wherefore theſe legacies were to abate in 


proportion. 
50 1. legacy to 


0 an executor, 
for care and 


a deficiency, 
ſhall abate in 


proportion to a preference, might pay ſuch their own debt firſt. 


Sed per cur 


proportion (1): 
be a debt to the executors, that was not ſo to the teſtator. 


ſhould be paid out of 


(a) Ante vol. 1. Tate verſus Auſtin, 265. Maſters verſus 


Laſtly, it was urged, that the 60 J. a-piece given to the 
F Cart executors being ſaid to be for their care and pains, the ſame 
pains, in caſe of became a debt: and the executors, virtute officii, being intitled 


The executors, if they pleaſe, may ines 


and the e to them are but legacies, and ſhall abate in 
: it cannot be a debt, in regard that can never 


Vern. 434. 


(1) So Fretwell v. Stacy, 2 | Anon. 2 Atk, 171. 


DE 


DR 


r ab 
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— 


Maxwell verſus 
WS AED >, a. 


N this caſe the fol 


land yields profits, 


the ſettled difference (2). - 


— 


, 
ſowing - zints were reſolved: 


1/?, If one gives a legacy charged upon land which yields 2 Eq. Ca. Ab. 
rents and prohts, and there is no time of payment mentioned 
in the will, the legacy ſhall carry intereſt from the teſtator's 
deatn, becauſe the land yields profit from that time. 


intereſt. If a legacy be given out of land, it carries intereſt from the geath of the 


24%, But if a legacy be given ge a perſonal 22 and 
no time of payment mentioned in the will, this legacy ſhall 
carry intereſt only from the end of the year, after the death of 
the teltator ; and Lord Chancellor, upon a debate from what 
time intereſt ſhould commence, ſaid, that he took this to be 


* 


ettenhall . 7. 


1 


mee Mac- 


CLESFIELD., 


238. pl. 1. 
531. pl. 12. 
573. pl. 5· 


what time a le- 
gacy ſhall carry 
teſtator, becauſe 


e, 
f out of perſonal 
eſtate, it yielas 
intereſt from a 

year after teſ- 

tator's death; 
but it a time of 
pay ment be 
mentioned, then 
intereſt from 
that time. 


(1) Reg. Lib. B. 1721. fol. 480.— 
The ſpecial matter of the maſter's re- 
port made in this cauſe coming on to 
be heard, the queſtion thereon being, 
whether any intereſt, and from what 


given by the will of the ſaid teſtator 
. W/oed, and the counſel for the ſaid 
legatees inſiſting, that the ſaid legacies 
having been charged on the real eſtate 


Aby the rents and profits, and by the 
* ſale of the ſaid eſtate, and by other 
parts of the fund by the decree ap- 
pointed to be applied in payment of 


but that it appears by the ſaid maſ- 
teꝛrꝰs report, that there will be remain- 


* time, ſhall be paid for certain legacies 
in queſtion, there hath been raiſed 


the faid teſtator's legacies, not only / 
* ſufficient for the payment thereof, 


C3 


_ 


* 


ing in his hands the ſum of 18511. 
and that they ought thereout to be 
«« paid intereſt for their reſpective lega- 
«« cies from the time of the death of the 
** ſaid teſtator, His lordſhip declared 
that it ſhould be referred back to the 
«© maſter to compute intereſt on the 
«« ſeveral legacies at 5 J. per cent. from 
*« the time of the death of the ſaid teſta- 
tor to the time the ſaid purchaſe-mo- 
„ ney was brought before the ſaid ma- 
«« fter, from which time they are to have 


1 their proportion of the intereſt which 


© has been made thereon.” 


2) So, Lloyd v. Williams, 2 Atk. 108. 


Beckford v. Tobin, 1 Vez. 308. Bilſon 
v. Saunders, Bunb. 240. Et vide Stone- 
houſe v. Evelyn, poſt. 3. vol. 253. 


349, 


Where and from 


7. 
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eee 34ly, If a legacy be given charged upon a dry reverſion, 
re here it ſhall carry intereſt only from a year * after the death of 


HALL. 
If a legaey be the teſtator, a year being a convenient time for a ſale, 


given only out 
of a reverſion or remainder, wn ſhall not yield intereſt but from the end of the year. 


* 604 g ſonal eftate, 
in Zane conlifting of 
| 1 _- mortgages, or 


gore erp ID half-yearly, it ſeems, in this = he 3 ſhall carry 


l 2 Bee. intereſt, then gh hom ds from the death of the 2 . F e £2, 
{ | : 2 it thall carry in- L aer. £ 2 
1 12 from uy 2 of the teſtator. d7 , . 2 
| P94] e, 2 2 eee, | f 
Wl | eats fa 1 2515, SOA be broug de 888 into 54 and the J 7 
Tf l 2 legatee has notice of it, ſo that it is his fault not to pray to have the 
WIG 


ſhall loſe the in- k 
dee eure ge money, or that the money ſnould be put out, the legatee, in 


e. legacy ee ſuch caſe, ſhall loſe the intereſt from the time the money was 
1 in court; but 5 . | 
f On Js. if the legacy is brought into court; but if the money was put out, the legatee 
4 dy the court ö : | E 

8 ſhall have the intereſt, which the money put out by the court, 
intereſt, legatee did yield. 
to have ſuch in- 


tereſt, i | 
Legatee or cie- 6thly, A legatee or creditor coming in before the maſter, 


eee + and not party to the cauſe, ſhall have his coſts; for it was in 
— me ** or his power to have brought a bill for his legacy, er debt, which 
t, ha ave N 

bis coſts. would have put the eſtate to further charge. 


If one by will 7thly. Lord Chancellor ſaid, that *twas the daily practice, 


SY if a man deviſed his lands for the payment of his debts, 
ment of his this deviſe makes the land as a ſecurity or mortgage, for 


. all the teſtator's debts, as well thoſe by ſimple contract, 


for bie debts, as otherwiſe, and the ſimple contract debts ſhall carry intereſt, 


and will make | 
the ſimple con- as the land, which is the fund, yields annual profits (1). 
tract de bts Car - — 2 1 
ry intereſt. : t 
5 ä . — — { 
(1) Sed contra, Barwell v. Parker, OR Bro. Cha. Rep. 41. et vide n 

2 Vez. 363. Earl of Bath v. Earl of Car v. Counteſs of Burlington, ante, 1. 0 
Bradford, 2 Vez. 587. Shirley v. Earl vol. 228. - 
ol 

hi 
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* Gore verſus Gore. B. R. Caſe 8. 
| KL. 3 e, . _ 
( W for Edward Gore the plaintiff.) 


HIS caſe came on before lord chancel'or Macclesfield, 9 2288 1 2 
who directed it to be referrred to the judges of the, 2 | 
king's bench for their opinion. 209, 229, 355» C. 
. 128 2 Stra. 958. 


10 Mod. 501. 
+ Eg. 62. Ab. 339. pl. 12. A. ſeiſed in fee has two ſons B. and C. both unmarried, and deviſes his land 


% dees for zoo years, in truſt to pay 50 l. per annum to his eldeit fon B. for life with power of 
aldrels „nd on ſeveral other truſts, (ſome of which are remote) remainder to the firſt, and every other 
ſon of B, in tail, remainder to C. the ſecond ſon for life, remainder to his firſt, &c. ſon in dal, 
re!:4inder over. wy the better opinion, this a yu. executory deviſe to the firſt ſyn of B. 


The teſtator William Gore had ſeveral ſons, Thomas and [*28 ] 
Edward Gore, Cc. and ſeveral daughters; and being ſeiſed | 
in ſee of divers manors and lands, did, by his will dated 14th 

J 1718. deviſe theſe lands, &c. to truſtees for 500 years, 

and aſter the determination of that term, to the arſt ſon of his 

eldeſt ſon Themas (who who was then a bachelor) to be be- 

gotten in tail male, and ſo to every other ſon of the body of 

Thimas to be begotten in tail male ſucceſſively; 


Remainder to the teſtator's ſecond ſon Edward for life, re- 
mainder to his firſt, &c. ſon in tail male ſucceflively, with 


ie, | divers remainders over. 
bts, The truſt of the term of 500 years was, to pay the teſtator's f 
for debts and legacies, which were conſiderable, and likewiſe to pay | 
rac, 507. per annum annuity to the teſtator's eldeſt ſon for his life, 

reſt, with a power for his ſaid eldeſt ſon to diſtrain for the ſame, 


if in arrear, with a power to the teſtator's younger ſon Edward 
to charge the premiſſes with 1000 J. a- piece for his younger 
ſons or daughters, payable at twenty-one, and with a mainte- 


— 
vide nance for them in the mean time, not exceeding the intereſt a 
te, 1. of their portions ; the truſtees to raiſe ſuch portions, and main- 


( 29 J 


tenance out of the term for 500 years, and when all the truſts 


of the term were performed, then the term to attend the in- 
heritance. 


Alſo the teſtator declared, that the reaſon why he gave his 
eldeſt ſon Thomas no more than 501. per annum, was, becauſe 


his ſaid eldeſt ſon had ſtood bim in a z great deal of money, and 
Oh was 


Gore 


30 
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was to have 400 J. per annum, in lands in Wilthire, immedi- 
ately after his [the teſtator's] death. i 

In the February following the teſtator died, leaving his 
eldeſt ſon Thomas then a bachelor, who afterwards married, 
and had a ſon. 


The firſt queſtion was, whether the deviſe to the firſt ſon of 
Thomas (the teſtator's eldeſt ſon) was good? 

24ly, In whom the freehold of the premiſſes did veſt at the 
death of the teſtator ? 

And I argued before the judges, in behalf of the younger 
ſon Edward Gore. 


As to the points in queſtion, the caſe may be put in very few 
words, and is but this: 


The teſtator William Gore, ſeiſed in fee of the premiſſes in 
queſtion, deviſes them to truſtees and their heirs, to the uſe 
of the ſaid truſtees for 500 years, upon ſeveral truſts yet ſub=. 
ſiting, and likely long to continue, and from and after the 
determination of that eſtate, then to the uſe of the firſt and 
every other ſon to be begotten of the body of the teſtator's 
eldeſt ſon Thomas Gore, in tail male ſucceſſively, remainder to 
the uſe of the teſtator's ſecond ſon Edward Gore for his life, 
with remainders over. The teftator dies, and at his death, 
his eldeſt ſon Thomas had no ſon, but afterwards the teſtator's 
eldeſt ſon Thomas has a ſon, + (the now defendant William 

Gore,) upon which the queſtion is, whether this ſon of Thomas 
Gore, born after the teſtator's death, be intitled to the pre- 
miſſes? 

And I humbly take it, that the fon of Thomas Gore, born 
after the death of the teſtator, is not intitled to the premiſles 
in queſtion. * © 

I cannot ſay, nor can the other fide inſiſt, that at the time 
when the teſtator William Gore made his will, whereby he de- 
viſed the premiſſes to truſtees for 500 years, remainder to the 
firſt ſon of the body of his eldeſt ſon Thomas Gore, to be be- 
gotten in tail male, that the deviſe over of this remainder, to 


— 


+ Vn. Gere is mention'd bs in this place, his birth having happen 'd 
ſome time afterw ards, (vide pe 64.) and occaſioned the reporter's arguing the 


caſe a ſecond time in B. R. 
tranſcribing the caſe as ſtated in the ſecond argument. 


he reader will perceive this miſtake has ariſen b) 
ſuch 
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ſuch firſt ſon of Themas Gore, was in all events, void at the 
time of the making this will. No; by poſſibility it might 
have been a good deviſe: it might have been a good deviſe, 
even by way of remainder, becauſe it was, at the time of 
making the will, poſſible, that this Thomas Gore the teſtator's 
eldeſt ſon, might have a ſon born after the making the will, 
and before the teſtator's death; and tho? this may in ſome re- 
ſpects, be ſaid to be no will until the death of the teſtator, 
yet after the death of the teſtator, in caſe of a deviſe of land, 
(which is the preſent caſe,) a will, in many reſpects, relates 
to the (a) time of the making ; and therefore if I deviſe all my 
lands, and afterwards purchaſe more lands, this will ſo far 
relates to the time of making it, as not to paſs the after-pur- 
chaſed lands; nay, tho? the teſtator ſignifies his expreſs in- 
tention that his after-purchaſed lands ſhould paſs; or if the 
teſtator deviſes all the lands which he ſhall die ſeiſed of, yet 
this will not paſs lands purchaſed ſubſequent to the making of 
the will; as was adjudged in this court in the caſe of Bunter 
and Cook, 1 Salkeld, 237. 


It is true, it is ſhewn in this caſe, that the will is dated 
the 14th of Fuly 1718. and that the teſtator's ſon Thomas 
Gore was then a bachelor, and that the teſtator died in February 


following ; yet as it is wholly uncertain, when any perſon 
living is to die, ſo at the time when the teſtator made this 


will, it was then wholly uncertain how long afterwards 


the teſtator might live. It could not be then known, but that 


the teſtator might live ſo long after the making the will, as 
that his eldeſt ſon Thomas Gore might have a ſon born in the 
ſaid teſtator's life-time, and the ſubſequent event, or what 
happened afterwards, will not alter what the law was at the 
time of making this will. 


Then I would ſuppoſe, that after the making this will, the 
teſtator's eldeſt ſon Thomas Gore had had a ſon born in the 
life of the teſtator, how would this ſon have taken, whether by 
way of remainder expectant upon this 500 years term, or by 


way of executory deviſe? 


Plainly ſuch ſon would have taken by way of remainder, 
and not by way of executory deviſe ; for then the caſe would 
have been but this: the teſtator deviſes lands to truſtees for 


50 


Coat v. 
Gonk. 


(a) Vide vol. 1. 
97. Lord Bin- 
don v. Earl of 
Suffolk, and 
Wind v. Al- 


bone, 575. 
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Gox E v. co years, remainder to the firſt ſon of the teſtator's eldeſt ſon 
n. Thomas Gore to be begotten in tail male, remainder to the teſta- 
tor's ſecond ſon Edward Gore for his life, and I homas Gore the 
teſtator's eldeſt ſon, has no ſon born at the time of making the 
| will, but afterwards (and in the life-time of the teſtator) has a 
[ 32 ] fon, and then the teſtator dies; it ſeems there can be no doubt, 
but that this ſon of Thomas Gore, born after the making the 
will, and in the life-time of the teſtator, would have been 
intitled to the premiſſes, and would have taken by way of 

remainder, and not by way of executory deviſe. ; 


Wherefore, ſince in the preſent caſe it was poſſible, at the 
time of making this will, that the deviſe over of the premiſſes to 
the firſt ſon of Thomas Gore, might have taken effect by way 
of remainder, by the birth of a ſon in the life-time of the ſaid 
teſtator, and after the making the ſaid will; and fince it is 
laid down as a rule in the caſe of Purefoy and Rogers, (2 Saund. 
388.) that where a deviſe might ever take effect as a contin- 
gent remainder, in ſuch caſe, it ſhall not operate as an execu- - 
tory deviſe; if, where a deviſe over might operate but as a 
contingent remainder, which is but a precarious eſtate, and at 
the mercy of the tenant for life to deſtroy when he pleaſes, I 
ſay, if even in that caſe the deviſe over ſhall not take effe& as 
an executory deviſe, I ſubmit it to your lordſhips, whether the 
preſent caſe is not within that rule, and to receive the like 
conſtruction. 


But for argument-ſake, taking this point to be agaiafſt me, 
ſtill the principal caſe is for me. 


Firſi, I may take this for granted, that in the preſent caſe, 
where the deviſe is to the truſtees only for 500 years, with re- 
mainder to the firſt ſon of Thomas Gore to be begotten in tail 
male, and Thomas Gore has no ſon born in the life of the 
teſtator : F 


That this remainder cannot operate as a contingent remain- 
der, becauſe there is no freehold to ſupport it, and that there- 
fore, as a contingent remainder, this is void. 


[ 33 ] So that the only way to make good this deviſe over to the 
firſt ſon of Thomas Gore, muſt be to conſtrue it an executory 


And in favour of this conſtruction, it has been much in- 
ſiſted upon, that in the deviſe over to the firſt ſon of Thomas 
| Core 
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Gore to be begotten, theſe words Ito be begotten] import a 
future and executory deviſe, and make the caſe different from 


what it would have been, if ſuch deviſe over had been to the 
firſt ſon of Thomas Gore begotten. 


Now the words begotten and to be begotten, procreatis and pro- 
creandis, have been always held to be the very (a) ſame, as is 
expreſsly ſaid in 1 I/. 20. b. 


And tho' it may be objected, that admitting the 8 be- 
gotten and to be begotten, may be the ſame-in caſe of a deed, yet 


that it will be otherwiſe in caſe of a will, which is the preſent 
caſe : 3 


Yet that theſe words are exactly the ſame in caſe of a will, 
as in the caſe of a deed, has been determined in the court of 
chancery. 
Where the deviſe being to the iſſue of F. S. begotten, the 
then Lord Keeper, in the determination of that cauſe, declared, 
that the words begotten, or to be begotten, make no manner of 
difference, but are the ſame, as well in conſtruction of wills, 
as ſettlements, and take in all the iſſue afterwards begotten. 


In the preſent caſe, where the deviſe is to the firſt ſon of, 
Thomas Gore to be begotten, ſuppoſe Thomas Gere had had a 
ſon born before the making of this will, and never had any 
other child: ſurely according to theſe authorities, ſuch ſon, 
tho* born before the making of the will, would have taken 
the premiſſes, and that by virtue of the words zo be begotten. 


I would beg leave to put this caſe a little further : 


Suppoſe the teſtator had one ſon born before the making of 
the will, and had deviſed his lands to his firſt ſon zo be be- 
gotten, and then had a ſon born after the making of the will, 
which of theſe two ſons ſhould take ? 


Why ſurely the eldeſt ſon, and that by virtue of the deviſe 


to the teſtator's firſt. fon to be AC, tho' he was born before 
the will, 


And if this be ſo, it is a demonſtration, that the words be- 


gotten and to be begotten are the very ſame. 


Accordingly as they have been, and are, 8 uſed 
promiſcuouſly in moſt deeds or wills, where an eſtate- tail is 
created, and are now become almoſt technical words: 


3 It 


GokE v. 
_ Gors, 


(a) Vide vol. 1. ; 


427. Hewit v. 
Ireland, and 
Long v. Beau- 
mont, 231. 


2 Vern. 545. Cook verſus Cook, Paſche 1700. 
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It might be at this time of day of dangerous conſequence, to 


put upon them a new and different conſtruction from that 


which the uniform reſolutions, as well of the courts of law, as 


equity, have agreed to give them. 


But for argument-ſake, taking this point to be alſo againſt 
me, | . 8 8 
Still J humbly inſiſt, that the deviſe in the principal caſe, 
being to the truſtees for 500 years, and from and after the 
determination of that eſtate, to the firſt ſon of the body of 
Thomas Gore to be begotten, this deviſe over to the firſt ſon of 
Thomas Gore in tail, cannot be good by way of executory de- 
viſe, for theſe reaſons : 


Firſt, Becauſe the deviſe over to the firſt ſon of Thomas Gare 


to be begotten, is not limited to take effect within the compaſs 
of time which the law allows for that purpoſe ; for though 
Thomas Gore had a ſon afterwards, yet that ſon does not take 
a legal and alienable eſtate, until the precedent term of 500 
years is determined. 


And in the next place, this deviſe over to the firſt ſon of 
Thomas Gore to be begotten in tail, and which is expectant 
only on a term for years deviſed to the truſtees, cannot be good 
as an executory deviſe, becauſe the freehold of the premiſſes 
cannot, in this cate, deſcend to the heir at law of the teſtator, 
there to wait, until the executory deviſe takes effect, without 
which ſuch executory deviſe cannot be good. 


Now I ſay, the:freehold, in this caſe, cannot deſcend to the 


teſtator's heir at law, becauſe it is deviſed over by this will 


from the heir at law, to ſeveral perſons in e for their lives 
ſucceſſively. 


Thirdly, Another reaſon, why this deviſe over to the firſt 


ſon of Thomas Gore to be begotten cannot operate as an exe- 
cutory deviſe, is, becauſe it is deviſed to this firſt ſon as a re- 
mainder, and therefore cannot take effect as an executory 
deviſe. 


Firſt, Then I take it, that this deviſe being to truſtees for 
500 years, and afterwards to the firſt ſon of Thomas Gore to 
be begotten in tail male, the ſame is too remote a deviſe over 
to take effect as an executory deviſe. 


8 


And 


ti 
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| And here I would not enter into that large field of learning 


of executory deviſes; I would not trace out their original, 
| when they began, nor would J examine into the -progreſs they L 36 


Gors v. 


Gore. 
] 


have made; only this I may ſay, they obtained from the court ( 


their firſt commencement not without great difficulty; and as 


to their progreſs, it has not been allowed without great re- 
luctancy, hardly without continual entries of proteſtations, (if 

I may be permitted to ſay ſo) that the court would not go one 
jot further than the former reſolutions had carried them, and 


had almoſt repented of having gone ſo far. 


I would juſt beg leave to mention ſome . made 
uſe of by lord chief juſtice Treby, in the delivering of his 
opinion in the caſe of Scattergood and Edge, © (a) that his 
< Jordſhip had obſerved theſe executory deviſes had introduced 
« many intricate queſtions not known to the plainneſs of the 
„ common law; that for this reaſon he would be always 
<«« againſt the leaſt enlargement of that time, to which former 
e reſolutions had confined them, and that he would do nothing 
in favour of ſo inconvenient an eſtate,” 


So that I take it for granted, if it can be made appear, that 
the allowing of this executory deviſe will be to carry it any 


thing farther than has been yet done, this alone will be a 
ſufficient argument againſt it, 


| Having ſaid thus much, I would not regeat what the learned 


(a) Vide Salle, 


230. 


* counſel on my ſide inſiſted upon in his argument, “that Mr. Ports 
« every executory deviſe muſt be confined to one or more 4. 


« concurrent life or lives, or elſe it would be void; and that 
« this executory deviſe might exceed that time, in regard 
Thomas Gore might die without a ſon, and leave his wife 
pri vemeut enſient with a ſon, who might be born nine or 


be tedious, and take up too much of your lordſhips time, to 
repeat thoſe ſeveral authorities which he cited, and what he 
urged upon that head; I take it, all that can be ſaid, has been 


faig upon that part of the ſubject, and hope it will have its 
weight with your lordſhips. 


What Iſhall infiſt upon, is, that this deviſe being to the uſe 
of traſtees for 509 years, and from and after the determina- 
tion oi that eſtate, to the uſe of the firſt fon to be begotten of 


p | the 


A. 
A 


t 


* ten months after the death of his father Thomas”; it would | 


2. 234. 
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the body of Thomas Gore in tail male, this deviſe over to the 
firſt ſon, &c. is a void deviſe, becauſe it cannot take effect 
until after the determination of the term of 500 years, and 
will not veſt upon the birth of this firſt ſon of Thomas Gore, ſo 
as to become a legal and transferable eftate, until the 500 
years term is determined. | 


But before I come to this point, I would ſpeak a word with 
regard to this term of 500 years deviſed to the truſtees, and 
which is limited precedent to the deviſe over to the firſt ſon, 
&c. As to this term of 500 years, if a court of law were 
to take notice of the nature of the truſts declared thereof, 
(which methinks they ſhould not, being a matter merely of 


equity,) but if a court of law will take notice of truſts in 


equity, they may ſee, that the truſts of this term are ſuch, as 
(for ought appears to the contrary) may laſt as long as the 
term itſelf; the truſts are not only to pay ſeveral annuities 
for lives, but to pay ſeveral great debts, and conſiderable por- 
tions to the teſtator's younger children, with intereſt, and 
alſo additional portions given by the codicil. 


But beſides this, by the will, the two younger ſons of the 
teſtator, when they ſhall be in poſſeſſion, have a power to 
charge this 500 years term with portions for their younger 
children, payable at their ages of twenty-one and to their 
daughters at twenty-one or marriage, with maintenance in 


the mean time, not exceeding the intereſt of their portions, 


and the like power for the teſtator's eldeſt ſon to charge the 
term with portions to his younger children, 


So that the children, who are to take theſe portions to be 
charged upon this 500 years term, may not be yet born, not 
born for theſe many years, and after their birth, they are not 
to receive their portions till twenty-one, neither is there any 
proviſo for making void the term, even upon the payment of 
all theſe debts, portions, and annuities, 


There is indeed a proviſo, that if the perſon next in re- 
mainder after this term of 500 years, ſhall, to the good liking 
of the truſtees, ſecure the payment of theſe annuities, debts, 
and portions, then the term ſhall attend the reverſion, 


But 
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But whether the next perſon in remainder ever will, or 


ever can, or ever ſhall think it worth his while to > give ſuch 
ſecurity, does not appear. 


Tho! ſurely in the caſc of a truſt, and ſuch a truſt, ſo likely 
to continue for ſo very long a duration, it is not probable a 


court of law will take notice of ſuch: a truſt, or how long 


the ſame is to laſt; here it is made part of the caſe, 


that it is not yet determined, and it does not appear when 
it will. 


80 chat I take it, this term of 500 years muſt be locked 
upon in a court of law, as an abſolute term for ſo long a time, 
and that the truſts thereof are quite out of the caſe. 


Then the caſe is no more, than that the teſtator deviſes the 
premiſſes to A. for 500 years, and from and after the deter- 
mination of that eſtate, then to the firſt ſon of Thomas Gore 
to be begotten in tail male, with a remainder to Edward Gore, 
ſecond ſon of the teſtator, for his life, '&c. 


And here it ſeems to me, that the deviſe over cannot, by 
way of executory deviſe, (as the other ſide wouid have it 
operate) paſs, or veſt any legal or transferable eſtate in this 
firſt ſon, until the determination of the 500 years term. 


As to this, the nature of an executory deviſe is to be con- 
ſidered, 


Now every executory deviſe is to be conſidered as an 
original deviſe, not depending upon any precedent eſtate given 
by the will, but is an eſtate which is to ariſe and ſpring up in 
poſſeſſion at the time appointed for that purpoſe, and then, 
and not till then, to take effect as a legal and alienable eſtate. 


In the mean while, the deviſe is . uo properly called 


an executor y deviſe. 


| 
Perhaps a term ſo long as five hundred years may look a 
little ſhocking ; and in (a) antient times theſe long terms 
were not uſual ; terms for years, tho' never ſo long, were 


| formerly but little regarded in law, as they were at the mercy 


of the remainder-man, or reverſioner to deſtroy them; for 
theſe termors could not . in caſe of a feigned recovery 


- ſuffered 


— 
— 
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ſuffered by the remainder-man or reverſioner, until this was 
remedied by ſtat. 23 H. 8. cap. 15. 


In the preſent caſe, inſtead of this long term of five hun- 
dred years, I would put the caſe of a term of five years only, 
for the alteration of the term can make no alteration of the 
law, as to this point of the eſtate's veſting, 


Suppoſe then the teſtator, in the principal caſe, had deviſed 
the premiſſes to A. for five years, and after the determination 
of that term, to the firſt ſon of Thomas Gore to be begotten in 
tail male. | 


And ſuppoſe that after the death of the teſtator, and within 
this term of five years, Thomas Gore had had a ſon born, yet 1 


take it that, until the five years had determined, no legal or 
alienable eſtate had veſted in this firſt ſon of Thomas Gore. 


If any legal eſtate would have veſted in ſuch firſt ſon, Cc. 
upon his birth, it muſt have veſted in him as a remainder, 
that is, the truſtees muſt have been poſſeſſed of the term for 
five hundred years, (or for five years, as I would now call it,) 
remainder to the firſt ſon of Thomas Gore (being born) in tail 
male. 


But, with ſubmiſſion, that eſtate which at the firſt, at the 
making of this will, and at the death of the teſtator, was an 
executory deviſe, can never afterwards be turned into, or be- 
come a remainder, nor can it be claimed as a remainder, but 
muſt continue an executory deviſe, until it takes effect in 
poſſeſſion. 


This point would appear in a clearer light, if I might ſup- 
poſe, that at the time of the teſtator's making his will, this 


| Thomas Gore had had a ſon born. | MAE 
In regard that then, by the deviſe of the premiſſes in ” 


queſtion to the truſtees for 500 years, and from and after the 
determination of that eſtate, to the firſt ſon of Thomas Gori, 
Sc. this had been a common plain veſted remainder i in ſuch 


firſt ſon of Thomas, &c. 


But it happening, in the preſent caſe, that Thomas Gor 
had no ſon: born at the making of the will, nor at the death 
of the teſtator, and the precedent eſtate being only a term fot 
years, and EI. unable to ſupport a contingent ſe- 

| mainde!, 
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mainder, and therefore this being void as a remainder, for 
this reaſon, ſay they on the other ſide, we do not claim the 
premiſſes by way of remainder, for as: ſuch it would be void, 
but our title is by WAY « of executory deviſe, | 


e 
The conſequence of which muſt be, that they will be 

. obliged to abide by this as an executory deviſe, and it can 
5 never after wards operate as a remainder. 
in Whereas, if the eſtate in the premiſſes were to veſt in the 

firſt ſon of Thomas Gore upon his birth, as a legal eſtate, it 
YR muſt be in him as a remainder expectant upon the term for 
el 500 years in the truſtees. | 
| or But tho” 1 doinſift, that no legal eſtate can veſt i in the firſt 


ſon of Thomas Gore upon his birth, until the determination of 
the precedent term, either by way of remainder, or otherwiſe, 
yet if this precedent term were but for five years inſtead of 
hve hundred, or for any term not too long for an executory 
deviſe to wait and expect, I might admit, that if the teſtator 
in the preſent caſe had deviſed the premiſſes to truſtees for 
five years, or for thirty years, and afterwards to the firſt ſon 
of the body of Thomas Gore to be begotten, and Thomas Gore 
| had had a ſon born within the term of thirty years, that a fort 
of right or poſſibility might have veſted in ſuch ſon upon his 
birth, and ach a poſſibility as would have deſcended to the 
heirs male of his body, tho” ſuch ſon had died before the de- 


termination of the term, and yet this would be no legal 
eſtate, 


But this is no new notion, being exactly agreeable with 
another caſe ſettled and adjudged of an executory deviſe too, 
and that is, where a man poſleſſed of a term for 1000 years 
deviſes to A. for life, remainder to B. his executors and ad- 
miniftrators during the reſidue of the term, and dies, 


terelt in the term, and B. the deviſee over, notwithſtanding 
tae manifeſt impoſſibility that A. ſhould outlive theſe 1000 
years, has, in notion of law, but a poſlibility ; wherefore, 
tho” it was for ſometime held, that ſuch intereſt would not fo 
much as go to executors, (Moore 831. Price verſus Aimory,) 
48 difficulty i is now got over, and the law altered in that 
Vor. II. D Point, 


Here A. the firſt deviſee has, during his life, the whole in- 


GokR V. 
GOGRR. 


[42] 


R mas, 5 


f 5 Gonk V. 
| Gore. 


(2) See the caſe 
of Wind verſus 
Albone, vol. 1. 
ubi ſupra, 


[ 43 ] 


( 44 ] 


_ poſſibility, and yet no legal eſtate; and in caſe the precedent 


long a time as 500 years, this is too Jong for an executory 
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point, yet it is {ſtill held and reſolved, that B. the deviſee over 
of the term, has no (a) legal intereſt therein, and that he has 
but a poſſibility, which he can neither aſſign, grant over, or 
deviſe. So is 4 Co. 66. 6. Fukwood's caſe, 10 Co. 47. b. 
Lampet's caſe, 1 Sid. 187. Cooke verſus Bellamy, 


From hence it is manifeſt, that one may have an intereſt or 


term in the preſent caſe were but for five, or thirty years, with 
remainder to the firſt ſon of Thomas Gore, ſuch firſt ſon, if 
born within the five, or within the thirty years, might, on his 
birth, have an intereſt or poſſibility, but no legal eſtate, until 
the determination of the precedeat term. 


But in the principal caſe, the precedent term being for fo 


deviſe to wait, and therefore void, by reaſon of the remoteneſs 
of its commencement. 


Beſides, as in the preſent caſe J have ſaid, that every exe- 
cutory deviſe is an original deviſe, and independent upon any 
precedent term, it ſeems the ſame, as if the precedent term 
were out of the caſe, in every reſpect, except to denote and 
aſcertain the future time when tÞ> executory deviſe is to 
take effect. | 


And therefore I would mention ſome caſes in the books of 
executory deviſes without any term limited betore them, or 
any contingency attending them, | 


In 1 Lut. 798. Clark verſus Smith, this caſe is mentioned 
by the court, and admitted to be law: 4. ſeiſed of land in 
fee, deviſes to B. in fee, to commence and take effe& fix 
months after the teſtator's death, this is plainly a good exe- 
cutory deviſe, and will take effect at the end of ſix months 
after the teſtator's death, 


But it is expreſsly held there, that during thoſe fix months, 


the eſtate deſcends, and continues in the heir at law of the he 
una 


” . Conſequently it does not veſt in the deviſee during the fix 
months; for one and the ſame eſtate cannot be at the ſam? 
time intirely in two different perſons, (viz.) in the heir, and 
in the deviſee, and as the freehold and inheritance is in tte. 

8 heiß 
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heir, and out of the deviſee, ſo the deviſee, ſor theſe ſix 
months, cannot alien, or aſſign over ſuch eſtate. 


JAS 
or | And as fix months was the time mentioned in that caſe, the 
b. law will be the ſame, were the deviſe to take effect fix years 
WW after the teſtator's death; for during that time, no legal eſtate 
You being veſted in the deviſee, the ownerſhip of the eſtate would 
La be wholly lock'd up. 
vith Of the ſame nature with this, is another caſe ſolemnly ad- 
W i judged upon a ſpecial verdict, in Cro. Eliz. 878. Pay's caſe: 
1 his one ſeiſed in fee deviſed lands to FJ. S. for five years from 
until Michaelmas then next, remainder to the then plaintiff in fee, 
and the queſtion was, whether this was a good deviſe of the 
oh remainder in fee to the plaintiff ? 
ULOTY 0. It was not a good deviſe of ſuch remainder, becauſe the 
enels ſame could not veſt in the deviſee upon the death of the teſta- 
tor; and it being a remainder in fee, expectant upon a leaſe 
exe- for years, the freehold would be in abeyance, which the law 
0 any would not ſuffer ; and that the freehold or remainder in fee 
t term would not veſt before Michaelmas then next after the teſtator's 
te and death, becauſe the particular eſtate deviſed for five years was 
> 1s to not to begin or take effe®: until that time. 

But adjudged, that this was a good deviſe of the remainder 
oks of in fee; for tho” it was admitted, that a freehold could not ex- 
em, ot pecd, or be in abeyance, yet in that caſe, the frechold and 

bee fümple deſcended, and veſted in the heir at law till Michael- 
ationed : mas, and fo was not in abeyance, and this made the deviſe of 
land in de fee-ſimple after Miebaclmas good, 

fect fix = Now both theſe caſes manifeſtly ſhew, that in ſuch executory 
od exe- deviſes, the legal eſtate deſcends to the heir at law, till the 
montns time appointed comes for the executory deviſe to take effect 
in poſſeſſion, and that, in the mean time, there is no legal 
months, eſtate in the deviſee; the plain conſequence of which is, that 
\w of the he cannot grant over any legs] eſtate, but that, during that 
time, the ownerſhip of the eſtate is locked up, and become 

ip the (x WY 0 alienable, : 
the _ Then the queſtion comes to be, how long the law will 
heir, . allow that the ownerſhip of au eſtate ſhall be thus intirely 
is TY D 2 locked 
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locked up, or for how long time an executory deviſe will be 


permitted to wait and expect? 


And this queſtion ſeems in a great meaſure to have been de- 
termined in the caſe of Scattergood and Edge, Salk. 229. where 
it is ſaid by the court, that twenty, nay thirty years have 


been allowed a reaſonable time for the commencement of an 


executory deviſe, which ſeems to * that no more than 


thirty years would be allowed. 


But can it ever be maintained, that a deviſe of lands to Fo 
S. and his heirs, to commence and take effect 500 years after 
the death of the teſtator, would be allowed? or, to bring it 
nearer to the principal caſe, that a deviſe to the firſt ſon of 
Themas Gere to be begotten in tail male, to commence and 


take effect 500 years after the death of the teſtator, would be 
good? 


Surely, if a deviſe to a man in e in fee, to take effect and 


commence Soo years after the death of the teſtator, be void, 
a deviſe in fee, or in tail to the firſt ſon of Thomas Gore then 
not born, to commence 500 years after the teſtator's death, 
muſt be at leaſt equally void. 


And . in effect, this is the 1 TR caſe, with this dif- 
ference only, that in the principal caſe, the firſt ſon of Tho- 
mas Gore (if the deviſe to him were good) would have his 
chance of coming to his eſtate ſooner, in caſe the truſtees for 
the precedent term of 500 years ſhould ever forfeit their 
term; whereas in the caſe I laſt put, the executory deviſe muſt 
wait until the 500 years term ſhall have ended by cffluxion of 
time. 


Though certainly theſe very unlikely and improbable ac- 
cidents for the ſhortning of a term of 500 years, will never 
be ſo far regarded, as to make good ſuch remote executory 
deviſes to commence 500 years after the death of the teſtator, 
upon, a ſuppoſition, that ſuch foreign contingencies might 
happen ; and that during all the whole term of 500 years, 
the ownerſhip of the eſtate is to be unalienable, until that 
foreign contingency of the termors forfeiting their term does 
happen. 
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: To bring the caſe ſtill nearer, if the law be, as I humbly 


inſiſt it is, that every executory deviſe is to be taken as an 


original deviſe, intirely independent on any precedent term or 
eſtate given by the will : 


Then the caſe will be the ſame, as if the precedent term of 
500 years given by the will to the truſtees, had been of other 
lands; wheretbre I would beg leave, upon that ſuppoſition, 


to put the caſe thus: (v7z.) that the teſtator, in the principal 


caſe, had been ſeifed in fee of the two manors of Dale and 
Sale, and had deviſed his manor of Dale to truſtees for 500 
years, and by the ſame will had deviſed his manor of Sale to 
the firſt ſon of Thomas Gore to be begotten in tail male, to 
commence and take effect, from and after the determination 
of the 500 years, which the teſtator had before deviſed to the 
truſtees in the manor of Dale. 


In this laſt caſe, the firſt ſon of Thomas Gore, and deviſee of 


the manor of Sale, would have the benefit of the contingency 


ot the truſtees forieiting the 500 years term; but ſurely the 
deviſe i in this caſe to the firſt ſon of Thomas Gere in tail, though 
with the benefit of the. chance of the truſtees forſciting their 


term, would be void nevertheleſs, as having too remote a 
commencement, 


So that (as I apprehend) in the principal caſe, no legal or 
alienable eſtate veſting in the firſt ſon of Thomas Gere until the 
determination of the 500 years term, and during the con- 
tinuance of ſuch whole term the eſtate of the premiſſes, and 
the ownerſhip thereof, being intirely locked up, this is a 


pain perpetuity, and a void executory deviſe to the firſt ſon 
of Thomas Gore. 


Beſides, there is another reaſon, why this deviſe cannot 
take effect as an executory deviſe; and that is, that in this 
caſe the freehold of the premiſſes cannot deſcend to the heir 
at law of the teſtator, there to wait until the executory deviſe 
takes effect. The only reaſon, and only foundation of rea- 
on, that can be given for the maintaining of theſe executory 
Ceviſes of a freehold or inheritance, where there is no diſ- 
poſition by the will of the freehold, in the mean time, and 
until the executory deviſe ſhall take effect, eis, chat the free - 
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hold and fee-ſimple of the premiſſes are & in the mean time to 
deſcend to the heir at law of the teſtator. 


And this is the anſwer, the only anſwer made to the ob- 


jection againſt executory deviſes, and which otherwiſe would 


be a fatal one; for otherwiſe, and were it not for this anſwer, 
where the deviſe is to one for years, with remainder to an 
unborn perſon in tail or in fee, there the freebold of the pre- 
miſſes would be in abeyance, which the law will not permit. 

But in the principal caſe, the freehold of the premiſſes 
cannot deſcend to the heir at law of the teſtator, becauſe 
it is deviſed away from ſuch heir at law, to the teſtator's 
ſecond ſon, Edward Gore. | | 


And, the freehold of the premiſſes being actually veſted and 


fixed in the ſaid Edward Gore, it cannot be deveſted and 


fetched back again out of him, and carried to the firſt ſon of 
Themas Gore, when born: and therefore, 55 

In this caſe the executory deviſe to the firſt ſon of Thomas 
Gore, to be begotten, is void, 

Now, as to this point, I would not ſuppoſe the deviſe, in 
this caſe, by the teſtator to the truſtees, to be for ſo Jong a 
term as 500 years, but I will take it to be for fome ſhorter 
term, after which an executory deviſe may commence ; as 
for inſtance, a term for hve years only. 

And then the caſe would be thus : the teſtator deviſes the 
premiſes in queſtion to truſtees for five years, and from and 


after the determination of that term, to the firſt and other 


ſons of Thomas Gore, to be begotten in tail male, ſucceſſively, 
remainder to Edward Gore the teſtator's ſecond ſon for his life, 
and fo to his firſt ſon, Sc. with remainder to ſeveral other 
perſons for their lives, and to their ſons in tail, with remain- 
der to the right heirs of the teſtator, 


Now when the teſtator has deviſed the premiſſes in queſtion 
to truſtees for a term of years, and from and after the de- 
termination thereof, to the firſt, Sc. ſon of Thomas Gare, 
to be begotten in tail male: | 


As an eftate-tail is as much a particular eſtate (ſince the 
ſtatute de donis) as an eſtate for life is, I take it, that the 
teſtator has in ſuch caſe a power to deviſe or diſpoſe of by 


his will, the remainder in fee expectant upon this executor} 
| deviſe 
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deviſe in tail, in the ſame manner, as if the executory de- 


viſe to the firſt fon Thomas Gore, Sc. had been for his life 
only; and in this caſe, the teſtator having by his will deviſed 
over the remainder expectant upon this executory deviſe 
in tail, unto Zdward Gore the teſtator's ſecond fon, for his 
life, with ſeveral remainders over, this not only prevents 
the eſtate from deſcending to the heir at law, in aid of the 
executory deviſe, but it ſeems pretty clear, that the remain- 
der over devited to Edward Gore for his life, is a veſted re- 
mainder, and a fixed eſtate of frechold in him, which by 
virtue of the will he takes by purchaſe ; and, if ſo, then this 
remainder and freehold being once veſted in Edward Gore 
the teſtator's ſecond fon, cannot be deveſted, or fetched back, 
or give way, on the birth of the firſt ſon of Thomas Gore; 


1 look upon this caſe to be the ſame, as if the deviſe 
had been to the truſtees for a term of years, and from and 
after the determination thereof, to the firſt ſon of Thomas 
Gore, to be begotten, in tail male, with remainder go Edward 
Core, the teſtator's ſecond fon, in fee, inſtead of for life only. 

In which caſe no eſtate whatſoever could deſcend to the 
teſtator's heir at law, in aid of, and to make way for, the 


executory deviſe to the firſt fon of Thomas Gore, at the time 
he ſhould be intitled to the ſame. 


And I do not ſee any difference, as to this point, whether 


the fee-ſimple, or only the freehold, is deviſed away from the 


heir at law; for in either caſe, the executory deviſe to the 
frit ſon of Thomas Gore to be begotten will fail. 


I would own, if the teſtator had deviſed the premiſſes to the 
truſtees for five years, and from and after the determination 
of that eſtate, to the firſt ſon of Thomas Gore to be begotten, 
in fee-ſimple, inſtead of an eſtate- tail, here no remainder could 
have been limited over, and the fee-ſimple would have de- 
ſcended to the heir at law of the teſtator, in aid of the execu- 


tory deviſe, and to give way to it, when at the time appointed, 
it ſhould take effect. 


So if the deviſe had been to the truſtees for the term of five 
years, and from and after the determination thereof, to the 
firſt ſon of Thomas Gore to be begotten in tail male, without 
ceviing any remainder over; here alſo the fce-fimple would 
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have deſcended to the heir at law of the teſtator, in aid of 
the executory deviſe, when it ſhould take effect. 


So if the ceviſe over had been to the right heirs of the teſ- 
tator, which would be a void deviſe, becauſe the heir, in 
ſuch caſe, would be in by deſcent. 


But it is quite otherwiſe where, after this executory deviſe 
in tail, the remainder for life is deviſed over to one in ee, and 
capable of taking, as here it is to Edward Gore the teſtator's 
ſecond ſon, in regard the freehold being thereupon once 
veſted in him, cannot be fetched back again, or give way to 
the after-born ſon of Thomas Gore. 


This is the known difference, as to this point, betwixt an 
eſtate veſted by purchaſe, and an eſtate veſted by deſcent: as 
if lands were granted to A. for life, the remainder to the right 
heirs of B. and B. has iſſue a daughter, and dies leaving his 
wife enſient with a ſon who 1s afterwards born, the daughter 
claiming by purchaſe ſhall retain the lands againſt the poſt- 
humous ſon. 


But if theſe lands had been granted to B. and his heirs, 
and B. had dicd leaving a daughter, and his wife enfient with 
a ſon who is afterwards born, her title being by deſcent, ſhall 
give way to that of the ſon, 1 Co. 95. Shelly's caſe, 3 C. 
61. b. Lincoln's college caſe. 


So in the preſent caſe, where the reverſion in fee deſcends 
to the heir at law, it ſhall give way to the executory deviſe, 
whenever the ſon of Thomas Gore ſhall become intitled ; but 
on the other hand, where the remainder, after this executory 
deviſe to the firſt ſon of Thomas Gore in tail, is deviſed over, 
and veſted as by purchaſe, ſuch remainder cannot be fetched 
back, nor will it give way to an executory deviſe on a ſubſe- 
quent birth, 


Nor do I know any precedent or caſe adjudged, where 
there is a deviſe for years, and afterwards an executory deviſe 
in tail or for life, and after that a remainder over for life, or 
in fee, to a perſon in , where ſuch an executory deviſe is 
allowed good. | 


In the caſe of Scattergood verſus Edge (Salk. ubi fupra) the 


deviſe is to one for eleven years, and afterwards an executory 
deviſe 
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deviſe in tail, (as was endeavoured to be made out) but the 
remainder was there to the right heirs of the teftator, ſo that 
the reverſion in fee deſcended to the heir at law, in aid of, and 
to give way to the executory deviſe: whereas, 


Here the remainder is deviſed from the heir at law, and 
given to Edward Gore the teſtator's ſecond ſon; and if no 
caſe has gone ſo far, the court will not (I preſume) carry this 
caſe further than any. former caſe of the like nature, in favour 


(as has been ſaid) of ſo inconvenient an eſtate, 


But further, there 1s, in the principal caſe, another reaſon 
why there ſhould not be any conſtruction made for the de- 
ſcending of the freehold of the premiſſes to the heir at law, 
there to wait until the executory deviſe to the firſt ſon of 
Thimas Gore ſhall take effect, (viz.) becauſe if the freehold of 
the premiſſes, upon the teſtator's death, ſhall be conſtrued to 


deſcend to his heir at law (who is the teſtator's eldeſt ſon 
Thomas Gore,) 


This will merge and deſtroy the rent-charge of 50 J. per 
annum, deviſed to this eldeſt ſon by the ſame will, and out of 
the ſame lands. 


And as to this the caſe in ſhort is, the teſtator deviſes his 
lands to truſtees for 500 years, in truſt to pay 50 J. per annum 
to his eldeſt ſon Thomas Gore for his life, but with an expreſs 
power to his ſaid eldeſt ſon, to diſtrain upon part of the pre- 
mitles for this 50 J. per annum rent-charge, and after the deter- 


mination of the 500 years term, then to the firſt ſon of 
Thomas Gore to be begotten in tail male. 


Now it cannot be ſaid, that this rent-charge of 50 l. per 
annum to Thomas Gore, is only a truſt on the 500 years term, 
becauſe, as there is an expreſs power given by the will to 
Thomas Gore to diſtrain upon the premiſſes for this 50 J. per 
annum, theſe words alone make it a rent-charge to him iſſuing 


out of the lands; ſo in Lit. (je, 218.) it 1s ſaid, that 
granting a power to one ta diſtrain on land for any annual 


lum, creates a rent-charge. 


Then the teſtator's eldeſt ſon Thomas Gore having a legal 
title to this rent- charge of 501. per annum, if the freehold of the 
{ame land out of which the rent-charge iſſues, be conſtrued 
'0 deſcend to him, this will merge, and deſtroy the rent- 
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charge created by the ſame will; for it is wholly inconſiſtent, 
for the ſame perſon to have the land itſelf, and the rent iſſu- 


ing out of the land; and I take it, that the legal eftate of the 


land being deviſed to truſtees for years only, will not prevent 
the merger of the rent, but as the freehold of the land is in 
him that claims the rent, the latter muſt be extinct: as if the 
caſe were, that A. has a rent of 20/7. per annum iſſuing out of 
land, and the owner of the land were to deviſe the land to 
F. S. for years, remainder to A. (that had the rent) for life, 
if A. agrees to and accepts this deviſe, the rent is gone, for 
the freehold of the rent is merged, ſo that 4. cannot have an 
eſtate for life in the rent; and other eſtate he cannot have 
therein, in regard no other eſtate was granted him, and he 
cannot have an eſtate without a donor or grantor, and fo the 
rent is gone. 1 8 | 


Wherefore this conſtruction of the freehold of the premiſſes 
deſcending to the teſtator's eldeſt ſon and heir, and thereby 
merging the rent-charge of 50 J. per annum given by the ſame 
will, ſhould be avoided, without an abſolute neceſſity for it; 
and here is no neceſſity for it, foraſmuch as the land may very 
properly and reaſonably be conſtrued to go over to the teſta- 
tor's ſecond ſon the next remainder-man, a perſon in He, and 
capable of taking. 


So that, in the preſent caſe, there ſeems to be no foundation 


to ſuppole the freehold of the premiſſes in queſtion to deſcend 
to the teſtator's heir at law, there to wait, till the executory 
deviſe ſhall take effect. 


And without ſuch deſcent, there is as little foundation to 
maintain this deviſe over to the firſt ſon of Thomas Gere to be 
begotten in tail male, to be good as an executory deviſe, 


I ſhall inſiſt only on one other reaſon, why this deviſe over 


of the premiſſes to the firſt ſon of Th:mas Gore to be begotten, 
cannot operate as an executory deviſe ; and that i 18, becauſe it 
is deviſed by way of remainder. 


The deviſe is to truſtees for 500 years, and from and after 

the determination of that eſtate, then to the uſe of the firſt, 
Oc. ſon of Thomas Gore to be begotten in tail male ſucceſ- 
ſively. 
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This is a plain deviſe of a remainder, a deviſe by way of Gonk w, 
remainder to the firſt ſon of Thomas Gore, c. ; Gonk. 


Now there are the plaineſt differences between the nature [ 55] 
of a remainder, and that of an executory deviſe. 


1/7, There cannot be a remainder without a particular“ 
eſtate; but there may be an executory deviſe without any par- g 
ticular or precedent eſtate. | 


20, A remainder is ſubject to be diſcontinued, deveſted or 
Giſplaced by feoffment or fine, or to be barred by a recovery. 


But an executory deviſe cannot be barred by recovery, nor 
diſcontinued, nor ſo much as diſplaced, or turned to a right“ 
by any feoffment or fine; for whereſoever the land which is 
ſubjected to this executory deviſe is conveyed, it paſſes with | 
this clog chained to it; ſo that it is very reaſonable to inſiſt, 
that where an eſtate is conveyed as, or by way of a remainder, 
there it ſhall not operate as an executory deviſe, eſpecially, if 
there be, (as in this caſe there was) at the time of making 
the will, a poſſibility that it might veſt as a remainder, by the 
birth of a ſon in the life-time of the teſtator, and after the 
making the will, 


And in this objection I am warranted, tho* not by any re- 
ſolution, yet by an opinion, and that a very great one; it is 
that of lord chief juſtice Holt, and the reſt of the judges, in a 
caſe which has been cited, but I think this part of it not taken 
notice of; I mean the caſe of Goodright and Corniſb, reported 
(tho? but ſhortly) in 1 Salt. 226. 18 caſe, as there re- 
0 2 ported, is thus: 

. One Knowling, ſeiſed in fee of lands, deviſes them to his 
Z eldeſt ſon John for fifty years, if he ſo long live, and then [ 56 ] 
er follow theſe words, “ and as for my inheritance after the 
Ny 5 * term, I do deviſe the ſame to the heirs male of the body of my 
it 5 © eldeſt ſon John, and for default of ſuch iſſue, to my youngeſt 
= © ſon Richard”, Reſolved, that the deviſe of the remainder 
to the heirs male of the body of the teſtator's eldeſt fon John 
was void as a remainder, for want of a freehold to ſup- 
port it. 
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And the lord chief juſtice Holt, Kar with the reſt of 
the judges, likewiſe held, that this deviſe to the heirs male of 
| . 
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Gore v. the body of the teſtator's eldeſt ſon John, expectant on this 


GORE. term of fifty years, could not operate as an executory deviſe; a 
and one of the reaſons given for it was, + becauſe it was de- 0 
viſed as 2 remainder; indeed another reaſon added to it was, tk 
becauſe it was limited per verba de præſenti; ſo that each of tl 
them was held for a reaſon why the deviſe in that caſe could 7 
not operate as an executory one, and one of them was, be- ta 
cauſe it was deviſed by way of remainder. | 

Beſides, this I may obſerve upon the caſe as reported by te 
Salk. (and which in fact were the words of the will in that in 
caſe, ) CC 

That the words there inſiſted upon, to make an executory 

deviſe to the heirs male of the body of the teſtator's ſon John, 5 
are much more proper, and much more adapted for an exe- * 
cutory deviſe, than the words of the will in the principal 4: 
caſe: in the caſe of Geodright and Corniſb, the teſtator deviſes 
his lands to his eldeſt ſon Fohn for fifty years, if he ſo long ſu; 
live; then follow theſe words, „and as for my inheritance w 
57 ] © after the ſaid term, I do deviſe the ſame to the heirs male of | ” 
£ my eldeſt ſon John:“ now theſe words in the will are pro- 
| per words to introduce a new original executory deviſe z and de 
yet it was reſolved that they ſhould not operate as an executory thc 
deviſe z and one of the reaſons given was, for that they im- tle 
ported a deviſe of a remainder : whereas, 

In the principal caſe, where the deviſe is to truſtees for 2090 
soo years, and from and after the determination of that Ti 
eſtate, then to the firſt ſon of the body of Thomas Gore to be tai 
begotten in tail male, ſurely no words can be more proper, ] 
no words more natural to expreſs a limitation of a remainder, hol 
than to ſay, from and after the determination of the precedent £4. 
eſtate for years. | 8 

And if the words of the will, in the caſe of Goodright and the 
Corniſh, ſhall be looked upon ſo much to import a limitation 7 
of a remainder, as for that reaſon to hinder the deviſe from 15 
ever operating as an executory deviſe, ; ahi 

—_ In | 
8 | 8 171 lecc 
+ Sed Vide 1 Salk. Where the opinion of the court, as to this point, 15 laid the 


down with ſome uncertainty. 


The 
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The words in the principal caſe much more plainly import 
a limitation of a remainder, and therefore, according to the 
opinion in Salt. are not to be conſtrued to operate otherwiſe 
than as a remainder, For which reaſon, in my apprehenſion, 
this deviſe over, in the principal cafe, to the firſt ſon of 
Thomas Gore to be begotten in tail male, is void, and cannot 
take effect as an executory deviſe, 


I ſhall only add one thing more, and that is touching the in- 


tention of the. teſtator in this caſe, which has been pretty much 


inſiſted upon by the other fide, as well in this court, as in the 
court from whence the caſe comes. 


It is objected, that the intention of the teſtator in this caſe, 
and in his will too, is in favour of the ſons of his eldeſt fon 
Thomas Gore, and that theſe ſons of the teſtator's eldeſt ſon 
ſhould have preference to the teſtator's younger ſons. 


And perhaps this might be the teſtator's intention ; nay, 


ſuppoling it was, yet every man's intention in a will, as well 


as ina deed, mult be conformable to the rules of law, or elſe it 
is to be rejected. 


If the teſtator (as here he ſeems to have done) intended to 


deviſe his eſtate in ſuch a manner, as that the freehold thereof 


ſhould be in abeyance; this intention is contrary to the ſet- 
tled rules of law, and muſt be rejected. 


If the teſtator intended (as here he ſeems to have done) to 
make an executory deviſe, which is not to take effe& within 
that compaſs of time which the law preſcribes for that purpoſe ; 
t1is is contrary to law, and ſuch intention muſt not take place. 

If the teſtator intended (as here he plainly did) that the free- 
hold, veſted in a remainder-man, (the teſtator's ſecond ſon 
Eduard Gore) ſhould, after it was thus veſted and ſettled, be 
deveſted and fetched back again, to give way to a ſubſequent 
birth of a prior remainder- man; this intention is contrary to 
the eſtabliſhed rules of law, and therefore muſt not prevail. 

I would ſuppoſe the facts in the preſent caſe to have hap- 
pened thus: as the deviſe is to truſtees for 500 years, and 
afterwards to the firſt, &c. ſon of Thomas Gore to be begotten 
in tail male, ſucceſſively, with remainder to the teſtator's 
ſecond ſon Edward Gore for life, with remainders over prout 
the will ; 


L would 
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I would ſuppoſe, for argument ſake, that this firſt ſon of 
Thomas Gore ſhould take, and that he had entered upon, and 
enjoyed the eſtate, ſubject to the 500 years term, and that 
afterwards the firſt ſon of Thomas Gore ſhould die without 
iſſue, and without leaving any brother then in being, ſo that 


then Edward Gore the ſecond ſon of the teſtator, as being the 


next remainder-man, had entered, and that afterwards Thg- 
mas Gore the teſtator's eldeſt ſon had had another (poſthu- 
mous) ſon : | 

There would be no colour, nor would it be contended fas, 
if this were the fact, that this ſecond ſon of Thomas Gore, ſo 
born out of time (as I may ſay) born after his brother's death 
without iſſue, and after the frechold is gone over to the next re- 
mainder-man, ſhould, notwithſtanding, be intitled to this eſtate, 


And yet, in that caſe, the intention of the teſtator is as 


plain, and by the ſame words is expreſſed to be, as much in 
favour of the ſecond ſon of Thomas Gore, as of his eldeſt ſon, 
and that every ſon of Thomas Gore ſhould take in his turn, in 
preference to the younger ſons of the teſtator. 

But ſtill this intention being contrary to law, is not to be 
regarded. 

But as this will is penned, there is very little room to argue 
from the intention of the teſtator, in favour of the ſons of 
Thomas Gore the teſtator's eldeſt ſon ; becauſe he, that argues 
for the intention of the teſtator in this part of the will, muſt 
argue againſt what is the plain intention of the teſtator in 
another part of the will; he that argues to make this a good 
executory deviſe, in favour of the firſt ſon of Thomas Gore, 
muſt, in order to make good this executory deviſe, endeavour 
to prove, that the premiſſes, on the death of the teſtator, did 
deſcend to his heir at law, (viz.) his eldeſt ſon Themas Gore, 
to wait there, until the executory deviſe ſhould take place. 


But nothing can be more againſt the intention of the teſta- 
tor than this would be: for the teſtator in his will declares his 
intention, in the plaineſt manner, and in the moſt expreſs 
words, to be that his eldeſt ſon and heir Themas Gore ſhall only 
have a rent-charge of 50 J. a year out of his lands. 

Nay, not only ſays ſo by his will, but gives his reaſons 
for it, viz. that his eldeſt ſon Thomas Gore would have 

another 
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another eſtate upon his death, of 400 l. per annum in Wilts: 


alſo for that the teſtator had, before that time, ſupplied his fon 


and heir with divers fums of money. 


Now when the teſtator has expreſsly ſaid by his will, that 
his eldeſt fon and heir ſhall have no part of his lands: 


The other fide, who at the ſame time muſt admit they argue 
for the intention of the teſtator, muſt inſiſt, contrary to this 
intention, that the freehold and fee-fimple of all the teſtator's 
land ſhall deſcend to him at the teſtator's death; and while 
the teſtator ſays, that his eldeſt ſon ſhall have a rent- charge 
of 501. per annum out of his eſtate, the other ſide who are 
{ti]] maintaining the intention of the teſtator, muſt ſay, that 
the eldeſt ſon of the teſtator cannot have this rent-charge of 
50 J. per annum, that being merged by the deſcent of the 
land upon him. All which are inconſiſtencies, and therefore 
doubtleſs, whatever was the intention of the teſtator in this 
caſe, it muſt be rejected, not only as repugnant to the rules 
of law, but indeed as inconſiſtent with itſelf. | 


As to the other queſtion, which is likewiſe ſent to your lord- 
| thips for your opinion, (v:z.) in whom the freehold of the pre- 
miſſes veſted upon the death of the teſtator ? 


1 take this to be intirely depending upon the former queſ- 
tion; for if the deviſe over of the premiſſes expectant upon this 
term of 500 years to the firſt, Sc. ſon of Thomas Gore to be 
begotten, be a void deviſe, as we have endeavoured to prove 
it is, then it neceſſarily follows, that the next remainder ſub- 
ſequent to this void deviſe, which is the deviſe to the teſtator's 
ſecond ſon Edward Gere, muſt take place, and conſequently 
the freehold of the premiſſes, upon the teſtator's death, muſt 
then veſt in the teſtator's ſecond ſon Edward Gore; this is fo 
plain a conſequence, that I ſhall give your lordſhips no 
trouble about it. 


Upon the whole matter; if, at the time of making of this 
will now in queſtion, it was poſũble that the deviſe over to the 
irlt ſon of Thomas Gore to be begotten in tail male, might 
operate and take effect as a remainder, as it plainly might, in 
caſe the firſt fon of Thomas Gore had been born in the life- 


time of the teſtator, which at the time of making this will 
was poſſible: 
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If the rule in diſcountenance of theſe executory deviſes be, 
that whenever a limitation of an eſtate “ might by any poſſi- 
bility take effect as a contingent remainder, there it ſhall not 
operate as an executory deviſe, As I take this to be the 
rule: | 


If there be no difference in the legal acceptation of the 
words begotten or to be begotten, as I take it to be ſettled, that 
there 15 not: 


If this ---cutory deviſe cannot take effect or veſt as a legal 
and alienable gte upon the birth of a ſon of Thomas Gore, 
but muſt wait and expect until the term of 500 years is de- 
termined, as I conceive it muſt; : | 


If an execute deviſe to take effect on the determination 
of a term of 50 ears be a perpetuity, and therefore a void 
deviſe, as moſt plainly it is: 


If the rule be, that an executory deviſe of a freehold, ex- 
pectant on a leaſe for years only, cannot be good, unleſs in 
caſes where the freehold may deſcend to the heir at law of the 
teſtator, there to wait until the executory deviſe takes effect, 
as I humbly apprehend this to be the rule: 


If in the preſent caſe, the freehold of the premiſſes cannot 
deſcend to the heir at law of the teſtator, the ſame being de- 
viſed over to a third perſon in , as plainly it cannot: 


If it be a rule in law, that a frechold once veſted by pur- 
chaſe, cannot be afterwards deveſted, and fetched back again, 
to make way, and give place on the birth of a nearer remain- 
der perſon, as ſurely this is the rule : 


If in caſe of a deviſe over, where it is limited by way of 
remainder, it ſhall not operate as an executory deviſe, which 
is ſo held in the caſe I have cited: 


If the courts both of law and equity have all declared, that 
they would not advance an executory deviſe one fingle ſtep 
further than former reſolutions had carry'd them : 


And if what the other {ide now labour at, would be to ex- 
tend them further than ever yet they have been carried, as | 
preſume it would be: 


If any one of theſe ſeveral pas be for us, and we N 


whether they be not all for us 
Then 
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Then we hope that your lordſhips opinion will be alſo for Ge v. 
| 5 ORE. 
vs, 


And pray your judgment accordingly for the plaintiff. 


Whereupon all the four judges of the king's bench that 
then were, (viz.) Pratt, C. J. Powis, Eyre, and Forteſcue 
Aland, juſtices, certified their opinions under their hands, 
« That the deviſe to the eldeſt ſon of Thomas Gore was void; 
« that it could not be good as a remainder, for want of a 
« freehold to ſupport it; and that it could not take effect as 
te an exe e deviſe, becauſe it was too remote, (viz.) alter - > 
& 500 2 But lord Macclesſield expreſſed ſome diſſatiſ- 


2 


. . 
action at this opinion of the judges, ſaying, that tho' the law . 


might be ſo, yet the term of 500 years being but a truſt term, 


and to be*conſidered in equity as a ſecurity only for money 
— i 


was not to be fo far regarded (at leaſt in equity) as to make 2 5 


mne deviſe Over void. he. hs ti. c Soo SL 
&#7: 


Alter which the eldeſt ſon Thomas Gore and his brother 


By [ 64 ] 


ard came to an agreement, which was confirmed by the 
court, 


Afterwards Thomas Gore had a ſon and died, and the ſon of 
Thimas Gore bringing this matter over again in chancery, 
lord chancellor Ting ſent it a ſecond time to the court of 
king's bench, where lord Hardwicke C. J. Page, Probyn and 
Lee, juſtices, certified their opinion againſt the opinion of 
their predeceſſors, (viz.) “That this was a good executory 
deviſe, and not too remote; for that it muſt in all events, 
* one way or other, happen, upon the death of Thomas Gore, 
*whether he ſhould have a ſon or not, and either upon the 


birth of the ſen, or upon his death without iſſue male, the 
© freehold muſt veſt”. 


Lord Raymond allo was of this laſt opinion. 


The two contin were in the words following : 


We have heard counſel on both fides on the queſtion above- 
ſpecified, and baving conſidered the ſame, are of opinion, 
| Wat the deviſe of the manors above-mentioned to the firſt ſon 
of Thomas Gore is void, becauſe he cannot take by way of re- 
mainder, for that there is no freehold to a it; nor 
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Goat w. can he take by way of excrxtory devife, becauſe it is not to 
Got. tate place within that compats of time which the lau allows; 
aud we are alſo of opinion, that the freehold of che ſame 

tnanors, or the death of the devifor, veſted in Edwurd the 


tec ond ton. ; | 
1722. | Feb Pratt. | 
Lottletow Poꝛuis. 
N. Eye. < ; C 
J. VHorteſcue Aland, 

C 65 J Vpon hearing counſel on both fides, and conſideration of 2 
this caſe, we are of opinion, that the deviſe of the manors b 
of Burr and Southley to the firſt ſon of Thomas Gore is good 
by way of executory deviſe, and that the frechold of the ſaid . 

manors, on the death of the deviſor, veſted in his heir at law, 
Jan 26. 1733. | ; Hardwicke, 'S 
% L. Page. 
: E. Probyu. 
. Lee. 
Cate q. Ayliffe verſus Mr. Juſtice Tracy. 1 
| ef 
6 e 5 HE plaintiff courted one of the daughters of Sir Thann in ( 
2 THe CA. 82 
5 45. Haſetuaod, aud treated with the father about the mar- 63 
ee WH ; riage; the father conſents to the marriage, and writes to hs wa 
fakes fe bis daughter, intimating, that he had met the plaintiff Mr. li 
dag ter, by | A . ; F 
which be agrere And had agrecd ro give him 2s à portion 3000 J. which the 
e Ty int. al gu! a f plain 
e aletSon, plaintiff (he ſaid) ſeemed fully to aſſent to, and that they wer ; 
2 che 5 to meet the next day, when the affair was to be fully con- of pa 
ewn te the ; : 
mas whe 2'ter- Cluded ; and ſubſcribed his name to the letter. ame 
Wacos Nerd | maki 
the daghter, does not take the promiſe out of the ſtatute of frauds. fathe 
| | | r 
Accorcingly they met and agreed to the marriage, and tit diſcha 
father gave moneyao the daughter to buy her wedging-cloatls Tufl 
. . . . ; * 4 ] * 
and the wedding day having been appointed, the father ie defend 
before that day, having made his will long before this treat both p 
of marriage; and given his daughter only 2000 l. agreed 
. ; . "OS the ; 
The daughter did not ſhew this letter to the plaintiff he arti 
a N 2 ant's 
intended huſband, whom ſhe afterwards married, and Us s fa 

[ 66 ] 2000/. legacy was paid to the plaintiff the huſband ; but x Ther 

| a day men 
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did not, neither was he required to make any ſettlement on 
his wife, but was a merchant and freeman of London. 


Ll 


Lord Chancellor: This being no more than a communication, 
has no ingredient of equity; the huſband made no ſettle- 
ment; he did not know of this letter, it being wrote to the 
daughter, and therefore cannot be ſuppoſed to have married in 


confidence of the letter : 


Then he accepted of the 2000 l. legacy as the portion, and 
at that time demanded no more, and the other daughter had 


but 1500 J. portion. 
Diſmiſs the bill. (1) 


AYLIFFE v. 
TrRacr. 


: Vernon verſus Stephens. 


HE plaintiff brought this bill for a ſpecific perform- 
ance of articles entered into by the defendant's father 
Stephens, to the plaintiff, for ſale of the manor of J/heelack 
in Chejhire for 12007. and 100 guineas. 


Deen complicd with. 


There had aroſe ſome difficulty about the title, and the 
plaintiff infiſting that the ſame was not good, without an act 
of parlizment, the defendant's father procured an act of par- 
ſiament; upon which the plaintiff paid part of the money, but 
making defauit in payment of the reſidue, the defendant's 
father brought a bill to have the reſidue of the money, or to be 
diſcharged of the articles. 


Juſt before that bill was ready for hearing, the plaintiff and 
defendant's father entered into an order by conan ſigned by 


| doth parties, and reciting the articles, by which the plaintiff 


agreed to pay the money by ſuch a day, or in default thereof 


me articles to be delivered up and cancelled, and the defend- 


ant's father to hold tie premiſſes diſcharged of the articles, 


Then the plaintiff paid 10097. in part, but made default in 
payment of the reſidue, and entered into another order by con- 


* 3 ſent 


— 


(1) This caſe is very differently ſtated nothing appears but the order of diſ- 
9 Mod. 3. In che regiſter's book miffal, Reg. Lib. A. 1721, fol. 285. 


» 


Caſe 10. 


2 Eq. Cas Ab, 
56. pl. 3 

A. articles to 
buy land, and 
pays part of the 
pu chaſe- mo- 
ney; afterwards 


ne enters into ſeveral orders of court to pay the reſidue by ſuch a day, and in default thereof to give 
vp the articles, and loſe what he had before paid s court will relieve, tho? theſe orders have not 
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VERNON wv. 


'STEPHEXNS, 


De Term. S. Trin. 1722. 


ſent ſigned by both parties, whereby a further day was given, 
when, if the money was not paid, the plaintiff agreed to loſe 


all the money which he had advanced before, and to loſe the ; 
benefit of the articles, which were to be put into the hands 

of Mr. Cox the counſel, and deliver'd over to the defendant's 2 
father in default of payment, and in caſe of ſuch default, the C 
defendant's father to hold the premiſſes diſcharged of the ri 
articles, | | ti 


The plaintiff Vernon, having again made default, now 
brought this bill to have the purchaſe compleated, on payment 
of what was due, with intereſt, and to be relieved againſt 
theſe orders, | 


Lord Chancellor: Here have been ſolemn agreements that 


ught not flightly to be got over; but however, if the de- wi 

fendant has his money, intereſt and coſts, he will have no Ge: 

1 reaſon to complain of having ſuffered; on the contrary, : the 

would be a very great hardſhip on the plaintiff, to loſe all tbe . 7 

money which he has paid; lapſe of time in payment may be her 
recompenced with intereſt and coſts; and as to theſe agree- 25 

ments, they were all intended only as a ſecurity for pay- . 

ment of the money, which end is anſwered by the payment of TY 

principal intereſt and coſts, es 

| ; | bay: 

[ 68 ] In 1720. when the money was to have been paid, there 
was a great ſcarcity of money, they in whoſe hands it was, 

locking it up; Iſo, at that time, the defendant's father was T 
dead, which was the act of God, and his executors not acting, hutb: 
it was ſome time before the defendant took out adminiſtra- daug 
tion with the will annexed of his father, which was the de- ter at 
fault of the party; ſo that the plaintift's payment of the mouc} vas f 
at the exact time was diſpenſed with. Lo 
Let the plaintiff be relieved upon payment of principal in- whole 
tereſt and coſts. | | « if a 
done 
: p for thi 
81 Anonymus. bs 
. F an iſſue be directed out of chancery to be tried, and the and th 
e ana I party plaintiff in the iſſue gives notice of trial, and doc a the 
ils e Brag not countermand it in time z Upon motion, the court of f ne Ra 
c aui for caſts 1 was 
for nut going on to trial, or to move there for a ſpecial jury, azes of 


3. chance!) 
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chancery will give coſts, and not put the defendant to move 
the court of law where the iſſue is to be tried. 


So on an iſſue's being directed out of the court of chancery, 
after ſuch iſſue made up, it is proper to move the court of 
chancery for a ſpecial jury, if the circumſtances of the caſe 
require it; and the court will grant the ſame, as they did in 
the caſe of the Attorney General and Snow. 


Scott verſus Bargeman. 


NE has a wife and three daughters, A. B. and C. and 
being poſſeſſed of a perſonal eſtate, deviſes all to his 
wife, upon condition, that ſhe would immediately after his 
pay goo J. into the hands of F §. in truſt to lay out 
the ſame at intereſt, and pay the intereſt thereof to his wife 
for ber life, if ſhe ſhall ſo long continue a widow 


death 


and aiter 
her death or marriage, in truſt that 7. S. ſhall divide the 
920 7, equally among the three daughters, at their reſpective 
” es of twenty-one, or marriage, provided that if all his three 
ighters ſhould die before their legacies ſhould became payable, then 
the mother, whom the teftator alſo made executrix, ſhould 
have the whole goo /. paid to her. 

before their thares become due, th 
a8, | 
was The wife pays the gool. to 27. . and marries a ſecond 
huſband, (viz.) the defendant Bargeman; the two eldeſt 
caughters die under age and unmarried; the youngeſt daugh- 
ter attains twenty-one ; and the queſtion being, whether ſhe 
was intitled to all, or what part of the goo /. 


ng, 
tra- 
de- 
Duc! 
Lord Chancellor : The youngeſt daughter is intitled to the 
whole goo J. by virtue of the clauſe in the will, which ſays, 
Hit alh the three daughters ſhall die before their age of twenty- 
one or marriage, then the wife ſhall have the whole goo /.” 
for this plainly excludes the mother from having the 900 J. or 
any part of it, unleſs theſe contingencies ſhall have happened, 
and the ſhare of 3001. a-piece did not veſt abſolutely in any 
of the three daughters under age, ſo as to go, according to 
the ſtatute of diſtributions, to their repreſentatives, in regard 
it was poſſible all the three daughters might die before their 
ages of twenty-one or marriage, in which caſe the whole 


E 3 


| 10s 


ol. 


Akor 


* U 8 


Caſe 12. 


Lord Mace 
CLESFIELD. 


2 Eq. Ca. Ab, 
542. pl. 12, 
One having a 
wife and three 
daugliters de- 
viies gool, to his 
three daughters 
equally, pay able 
at their reipes- 
tive ages of 
twenty-one or 
marriage, and 
if all die vetore 
their legacies 
were Payable, 
then the whole 
to the mother; 
if two of the 
daughte rs 016 


: Carviving daughter is intitled to the Whole. 
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920 /. is deviſed over to the mother; conſequently the whole 


50 /. does now belong to the ſurviving daughter the plain- 


A (i). 


(1) Reg, Lib. B. 1721. fol. 458. by the name of Schert v. Bergman. 


Caſe 13. 


0s 8. 1s Ab. 


88 Ml. 7. 


ele a bank- 
J 4? = alter cer- 


c1te allowed, 


Blackhall verſus Combs. 
(Upon an Appeal from a Decree at the Rolls.) 


HE defendant Anne Combs lent the plaintiff BlackhalP's 
brother 1207. for which the brother, together with the 
plaintift Blackhall, was bound to the defendant in a bond for 


uct fora debt the payment of this 120 J. and intereſt. 


dne beſ re his 


bankruptcy, the court, on the circumſtances of the cafe, will 8 though it will not relieve on 
« matter purely of mil-pleading, | 


Afterwards in March 1711. the plaintiff Blackball, the 
ſurety in the bond, became a bankrupt, and on a com- 
miſſion iſſued out againſt him, was accordingly found a bank- 
rupt. | 


In Zafter term 1715. the defendant Combs arreſted the 
plaintiff on his bond, and on the 28th of June following, a 
renewed commiſſion of bankruptcy iſſued out againſt the 
plaintiff, who being found a bankrupt ſurrendered his effects, 
and ſubmitted to be examined by the commiſſioners ; but his 
certificate not being then allowed, he pleaded non / fatium to 
the bond, whereupon a verdict and judgment was obtained 
againſt the bankrupt, and proceedings being alſo had againſt 
the bail, the bankrupt ſurrendered himſelf in diſcharge of his 
bail. | 


After this the commiſſioners of bankruptcy, and four fifths 
in number and value of the creditors, ſigned the certificate, 
and on notice in the Gazette to the creditors, on the 11th of 
November 171 5. the bankrupt's certificate was allowed and 
confirmed by the then lord chancellor. 


Upon which, this matter being diſcloſed to the court of 
king” s bench, and affidavit made, that the cauſe of action in 


the bond was before the bankruptcy, that court made a rule 
| hu 
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upon 
judge 
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aud no cauſe being trewn, the rute became abſolute. 


in Eaſter term 171g. the defendant Combs brought a fire 
acids upon tire judgment againft the now plaintiff the baak- 
rupt, who pleaded the ac of the 5th of the late queen for pre- 
venting frauds by bankrapts, and that the caafe of action - 
crued before the defendant's , dankruptcy; and ſur being 
joined on this, the fury found à verdict againſt the then de- 
ſendant the bankrupt, he (as was affedged) not being able 20 
get the commiſſton, oy à copy mereof to produce at the tr 
ter which the plaintiff in the action had judg ment. 


On this the now plaintiff the bunkrope brought a bill co be 

ED 5 0 
iclieved againſt the proceedings at law, and lord chancellor, 
on motion, granted an injunction, 


Not long after, the cauſe came ts 2 hearing before his 
tonour the maſter of the rolls, who diſmiſſed the bill, in te- 
gard the ach of parliament touching bankruyts and their dif- 
arge, was to be pleaded, and taken advantage of at Jaw ; 
and this having been accordingly pleaded, and found againft 
be bankrupt, there was no equity in the cafe, but it was all 
_ : {aw ; for which reaſon the court, with great clearneſs, dif 
did the bill, 


From this Cecree the bankrupt appealed to lord cliazcaller, 
vefore whom, in fupport of the decree, it was objected, that 
'be faid act had preſcribed in what manner the bankrupt was 
o take advantage of his diſcharge and certificate, (viz.} by 
pleading it; and if the bankrupt had not puriued this method, 
it was his own fault; that the defendant being a juſt creditor 
on bond for money lent, and which (as twas repreſented) 
ſc had earned at ſervice for her hvelihood, ſhe had, at leaft, 
an equal equity with the now plaintiff; that this court ought 
not to aſſiſt againſt ſuch a creditor, who had the law on her 
1%, eſpecially in a matter which ſeemed to be all at law; 
and 2 Caſe (a) 2x parte Goodicin was cited, where loxd. Cowpcr, 
upon a petition, refuſed to relieve the bankrupt againſt whom 


judgment had been recovered purely upon a matter of miſ- 
pleading. 
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; 4 However 


that the bankrupt fhould be difcharged out of prifor, alli canſe, Pracxmar 


Canes. 


172 


(a) 2 Vern, 696. 
et vide 2 Vern. 
32 6. 

1 Vetn. 110. 
accord. Sed vide 
2 Vern. 147 
contra. Vice 


* poſt. The Counteſs of Gainiborough verſus Giffard. 424 
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Bi ACKHALL However lord chancellor, in the principal caſe, reverſed the 
5 decree made by the maſter of the rolls, and relieved the bank, 
rupt againſt this judgment at law. 


His lordſhip ſeemed to admit, that were the caſe only 
matter of miſpleading, equity ſhould not relieve ; but ſaid, it 
4 weighed with him, that this matter had been examined in the 
3 king's bench, and the bankrupt diſcharged there; and by the 
' ſame reaſon that one determination in a proper court, and in 
a proper method, would not bind, ſo alſo if there were eight, 
or ten, or twenty determinations, they would not be con- 
cluſive. | 


FE 493 } That as to the mere merits, it was moſt plain, the bank- 
rupt was one intended to be relieved within the act; the debt 
was incurr'd long before the bankruptcy; tho?” this being a 
ſcire ſacias upon the judgment, the judgment might be ſaid in 
law, to be the cauſe of the action, and that was after the 
bankruptcy. | 


That the certificate not being obtained and made abſolute, 
wien non eſt fatum was pleaded to the bond, this might ex- 
cule ſuch plea. 


That here had been a long acquieſcence by the obligee 
herſelf, who had flept under the diſcharge made by the court 
of king's bench many years; and her ſuit upon the ſcire facias 
ſcemed to be the undertaking of ſome enterprizing ſolicitor, 
who had engaged to help her to this deſperate debt. 
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Then it was of weight, that the plaintiff the bankrupt, had 
mY upon oath given up his all, and his examination had been no 
| ways falſified; and if nothing was left to the bankrupt, what 
was the plaintiff at law contending for? 


Let the now plaintiff be relieved, and have a perpetual in- 
junction againſt the defendant. (1). 


——— U 


(1) Reg. Lib. A. 1721. fol. 401. 
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Loyd verſus Manſell. 


HE plaintiff brought a bill to redeem, ſetting forth, 
that his late father being ſeiſed in fee of lands in Pem- 
brokeſbire of 50 J. per annum, made a mortgage thereof to F. &. 
and that the defendant deſired the plaintiff's father would con- 
ſent that * this mortgage ſhould be aſſigned to the defendant, 
who would help the plaintiff's father to a place, and be willing 

to take his intereſt out of the profits of the place, 


That thereupon this mortgage was by the plaintiff's father's 
conſent afſigned to the defendant, who never helped the plain- 
tiff's father to any place, but inſtead thereof, the defendant, 
the next term after the mortgage was forfeited, brought an 
cjectment againſt the plaintiff's father, and turned him out 
of poſteſſion, and the term next following, the defendant 
brought a bill againſt the plaintiff's father, who put in an 
anſwer to the bill, and then the defendant got a common 
bailiff, one of a ſcandalous character, to make an affidavit, 
that the plaintiff's father had left his habitation, and (as he 
believed and was credibly informed) was gone beyond ſea 
upon which affidavit, the now defendant got an order, that 
ſervice of the then defendant's clerk in court might be good 
tervice; whereas the plaintiff *s father was then living, and 
publickly appeared in the next county with his wife's rela- 
tions; but upon this falſe affidavit, and order made thereupon, 
the ck was heard ex parte, and the report made ex parte, 
and confirmed abſolutely, by which means the plaintiff's 


father became abſolutely feen, altho' the eſtate was of 
much greater value. 


The defendant ple this decree and report, and both 
made abſolute, ſigned and inrolled. 


Lird Chancellor: All theſe circumſtances of fraud ought to 
be anſwered ; which the defendant has been ſo far from doing, 
aat he only pleads that decree and report as a bar, which 
0 let aſide; and the decree being ſigned 

iv nrolled, ine plaintiff has no other remedy; and if theſe 
| matters 


Caſe 14. 
Lord Mac- 
CLESFIELD. 


2 Eq. Ca. Ab, 
71. pl. 10. 

On ſuggeſtion of 
a groſs fraud, 
the court will, 
upon an original 
bill, over- rule 
a plea of a de- 


cree, and a re- 


port made and 
confirmed there- 


on, if the ſuggeſtion of fraud be not denied. 


1 *74 ] 
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Foxy v. matters of fraud * laid in the bill are true, it is moſt reafonable 
Manszr- that the decree ſhould. be ſet aſide. 


[* 75 7 Wherefore over rule the plea, and let it not ſtand for an 
anfwer : and tho? it was objected, that according to this rule, 
a decree might be ſet aſide by an original bill: 
His lordſhip replied, ſuch a groſs fraud as this was an abuſe 
on the court, and ſufficient to ſet any decree aſide. (1). 


—— LI" * 


PR" 
— 4 


(1) So, Richmond v. Tayleur, ante, Tal. 201. Shelden v. Forteſcue, poſt. 3 
x vol, 737. Galley v. Baker. Ca- temp. vol. 111 | 


Caſe 35. An. oth Aaguff 1722. it was ſaid by the maſter 
An wninhabited of the rolls to have been determined by the lords of 


1 the privy council, upon an appeal to the king in council 
ar from the foreign plantations, | 
governed by the laws of England. | 
1//, That if there be a new and uninhabited country found 
out by Engliſb ſubjects, as. the law is the birthright of every 
jubje&, fo, wherever they go, they carry their laws with them, 


and therefore ſuch new found country is to be governed by 


the laws of England; tho” after ſuch country is inhabited by 


the Engliſb, acts of parliament made in England, without 
naming the foreign plantations, will not bind them ; for 
which reaſon, it. has been determined that the ſtatute of freuds 
and perjuries, which requires three witneſſes, and that theſe 
ſhould ſubſcribe in the teſtator's preſence, in the caſe of a 
deviſe of land, does not bind Berbadoes ; but that, 


A cnquered 24ly, Where the king of England conquers a country, it i 


eoverned by ſuck à different conſideration : for there the conqueror, by ſaving 


nus as the con- the lives of the people conquered, gains a right and property 


ueror will im- 
poſe + but unti} in ſuch people; in conſequence * of which he may impoſe upon 
31 „ them what laws he pleaſes. But, 

Jaws, they arc 
to be governed by their own laws, unle(s where theſe laſt are contrary to the laws of God, or totally 
filent. 


F 206i} 326, Until ſuch laws given by the conquering prince, the 
laws and cuſtoms of the conquered country ſhall hold place; 

unleſs where theſe are cantrary to our religion, or enact a2 

2 thing 
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thing that is malum in ſe, or are ſilent; for in all ſuch caſes 
the laws of the conquering country ſhall prevail. 


See the caſe of Blanckard verſus Galdy, Salk. 411. (1). 


MEMORAN- 
DUM, 


— 


(1) See alſo Campbell v. Hall, Cowp. 204. 


Hildyard verſus South-Sea Company and Keate. 


HE plaintiff Hildyard was poſſeſſed of 7001. South-ſea 

ſtock, and one Roſs brought a forged letter of attorney 
to the South-ſea company, impowering him the ſaid Roſs, as 
attorney to the piaintiff Hildyard, to transfer this ſtock to the 
defendant Keate ; the transfer was for a valuable conſideration, 
and this letter of attorney atteſted by two witneſſes. 


the e rock „to be taken back from the aſſignee, and reſtored to the right owner. 


' Whereupon the South ſea company transferred this 7007. 
ſtock to Keate, and paid the next dividend to him. 


Caſe 16. 


Sir JOSEPH 


JEKYLL. 


2 Eq. Ca. Ab. 
232. pl. 12, 
238. pl. 13. 
One transfers 
ſtock by virtue 
of a forged let - 
ter of attorney; 
the transfer to 


be void, and the 
right owner not hurt; and the dividends received under this forged letter of attorney, together with 


Afterwards the company were informed by the plaintiff 


Hildyard, that this letter of attorney was forged ; upon which 
they ſtopped payment, and the plaintiff Hildyard brought his 
bill to have this ſtock transferred back, and alſo to have the 


dividend, which had been paid to the defendant, accounted for 
to him. 


Objected for the defendant Keate, that he was a fair and in- 
nocent purchafor, and whatever advantage the plaintiff could 
dare at law againſt him, there was certainly no reaſon for 
equity to lend any aſſiſtance; that it would be an extreme 
nard{hip, if the defendant ſhould run the riſk of ſuch letter of 
attorney ; eſpecially after the South-ſea company had purſuant 
thereto, transferred the ſtock to him, as in this caſe they 
actually had done; and with regard to the dividends, it was 
laid to ge ſtill more unreaſonable, that theſe, when once paid 


ta him, ſhould by the aid of a court of equity be afterwards 
taken from him. 


Sed per Cur? : When the defendant Keate bought by letter of 


attorney, it was incumbent upon him, and at his peril, to fee 


that ſuch letter of attorney was a true one; it was more his 


concern 


Wor 


—— 


HILDYARD 
v. 
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concern and in his power to inquire into the reality of this let- 
ter of attorney, than of any other perſon, ſo that the rule of 
caveat emptor is in this caſe properly applicable to him. 


On the other fide, it is plain, that tho” the defendant. Keate 


has been in fault, yet here can be no pretence of fault or ne- 
glect in the plaintiff Hildyard; and therefore it would be moſt 
apparently unjuſt to let him ſuffer : a forged letter of attorney 
was, as to him, the ſame as no letter of attorney; conſequent- 
ly his ſtock which has been transferred from him, without any 


authority at all, ought to be reſtored to him. 


Then as to the company, they were but inſtruments and 
conduit-pipes; or like the lord of a manor, in caſe of a ſur- 
render of a copyhold, where if there ſhould be a forged letter 
of attorney, impowering one of the copyholders to ſurrender to 
the uſe of J. S. and thereupon the c W in the name of 
the copyholder, ſhould ſurrender to the uſe of J. 8. who ſhould 
be accordingly admitted by the lord, yet this admittance 
would be void; and ſo is the transfer of this ſtock to the de- 


' fendant Keate; and it would be of publick uſe, that thoſe who 


accept of a transfer of ſtock under a letter of attorney, ſhould 
be obliged to take ſtrict care of the validity and reality of ſuch 
letter of attorney, for no other perſon can be ſo properly con- 


cerned to do it. 


Let the company take this 700 J. South-ſea ſtock from the 
defendant Keate, and reſtore it to the plaintiff Hildyard; and 
et the defendant Keate, and not the company, pay back the 
dividend, which he has without good authority received, to the 
plaintiff, and let the defendant Aeate, who has been in default 
in this caſe by reaſon of his neglect, pay both to the company 


and the plaintiff their coſts, (1). | 
Burton 


CC —„-— 


(1) Reg. Lib. A. vb Hay 424. The *© pany, do vacate the transfer of 500/. 
whole ſtock ſold under the forged letter ** itock to the defendant Keate, and the 
of att: rney was 77ol. of winch 500 J. * transfer of 2701. to the defendant 
was ſeld to Keate and 270. to Burman, *©* Burman; and alſo the ſtock reſpec- 
who both treated for the purchaſe with ** tively added thereto after the rate of 
a publick broker at the Sog houſe, 33 J. Os. 8 4. per cent. purſuant to 
and were informed by the broker that ** the act of parliament, and give the 


he ſold it for John RS. — «« plaintiffs credit in their books for the 
The decree is as follows. —“ His Ho- whole 770l. ſtock, and alſo the ſaid 
«-nor doth order that the Sexrh-jeacom- * additional ock, and to pay the plain- 
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Burton verſus Pierpoint. Caſe 17. 


R. Villiam Pierpoint of Nottingham, upon his marriage © Ws Ab. 
with Mrs. Darcy, ſettled his real eſtate on himſelf for 7 
life, remainder to his wife for life, remainder to the firſt, &c, 
ſon of this marin in tail male, remainder to his own right 
heirs. 


Mr. Pierpoint had two ſons by this marriage, and having a 
ſmall eſtate in fee- ſimple unſettled, by his will deviſed his wife's 
jewels to her, and likewiſe the uſe of the plate to her for her 
life; after which, by his ſaid will he deviſed all his real eſtate, 
ſubject to his debts and legacies, and after his debts and lega- 
cies paid, to his kinſman the marquiſs of Dorcheſter, grandſon 
and heir apparent of the duke of K:ng/ton, and in 1706, the 
teſtator died leaving two infant ſons. 


At the time of the teſtator's death, the real and perſonal [ 79 ] 
aſſets wer 2 not ſufficient for the payment of his debts ; where- 
upoi toe creditors inſiſting to be paid, the teſtator's widow 


gare i120 jewels, and her plate, and twenty-five guinea 
Juzk 1 her cowry money) which were all applied to- 
wards. td in the decree obtained for the ſale of the 
real etta; ccount of the perſonal, as well as real 
allot, the w.dow's lim of her jewels, plate, and dowry 


In 1719. the to{tator's two ſons died under age, and without 
iſſue, whereby the eftate-tail of the ſettled lands expired, and | 
the rever{i0 in fee falling in, became liable by the will to the 4 
debts, Aud now these points were determined by the lord | 
1 | ; 4 
chancello 4 
1 
END Ke os — | 
7er tiffs all the dividends which have c-. ©<£ ins the plaintiffs in reſpect thereof. ; [ 
«c 1. a I; = N p * £ {lod a 2 1 
crued due for the lame. — And tue * nd the plaintiits are to pay the ſaid 5 
* ſaid South-ſea Company arc to ve at ** Scutb-fea company their colts, and j 
liberty to profc deute the deferdants © the detendants Keate and Burman are | 

vc 


wth ET HIER 


Keate and Burman, in the Fm ** to pay the plaintifis their coſts, and 


ARG, tor the recovery of t has ** aiſo the coils wn ps over by the plain- 
Cc 7” * $a 

been 1 aid to the MET! 11 17 75 3 TS 5 0 11 COIN a * — Bat this 
4 0 BE , : 4 2 

and Burman on account. of the Jai Geciion does not apREAT. TO have been 
102 3 ? : . 3 8 " <> . a = © So —_— 

41 ol. ito ws and the aid add TRL 104107 ed 1 ally Oer Bilance. 
cc a9 

i} | | 
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BuRrTroN v. 
PIER POINT. 


Dovrry- money 
cannot be claim- 
ed by the wi- 
dow againſt 
debts. 

(a) Tho' ſee 
the caſe of Ben- 
net v. Davis, 


poſt. 316. 


Rona parapher- 
nalia not allow- 
cd to the widow, 
where there are 
not aſſets at the 
death of her huſ- 
band, tho' con- 
tingent aſſets 
afterwards fall 
in; but a ſpeci- 
fic legacy ſhall. 
(5) Ante vol 1. 


ig · 


( *80 ] 
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1//, That as to the dowry-money claimed by the widow, 
it could not be bona paraphernalia; for theſe are confined to 
the ornaments of her perſon; not could it (as had been urged) 
be part of her ſeparate eſtate, it being given (1) to herſelf, 


and not to her truſtee, and the wife cannot have a (a) ſeparate 


property in a perfona] thing without a truſtee ; but this dowry- 
money, in the nature of it, was rather a gift to the church, 
the ſaid dowry-money being to be laid upon the book. See 
Gibſon's Codex Furis Eccleſiaſtici, Part I. p. 519. 


2aly, That with reſpect to the claim of the jewels, as Bona 
paraphernalia the widow could have no title to them, and that 
this caſe differed from that of Tipping verſus Tipping, (6) re- 
gard being to be had here to the time of the death of the teſta- 
tor, when the real and perſonal aſſets were not ſufficient for 
the payment * of the debts ; nay, at the time when theſe jewels 
were applied to the debts, there was a deficiency of aſſets, real 
and perſonal, for the payment thereof; and tho” afterwards 
upon a remote contingency (ſuch as was not to be preſumed 
or waited for, (viz.) a death without iſſue, aſſets had fallen in, 
yet that this ſhould not alter the caſe as to the bona parapher- 
nalia; for the ſame might not have happened until twenty or 
thirty years after the death of the teſtator, nor (poſſibly) until 
after the death of the widow, when the end and deſign of the 
widow's wearing her bona paraphernalia, in memory of her 
huſband, could not have been anſwered; and therefore it was 
reaſonable, that this ſhould be reduced to a certainty, (viz.) 
that if there ſhould not be aſſets real and perſonal at the teſta- 
tor's death, or, at leaſt, at the-time when the Jewels were ap- 
plied to debts, then the jewels ſhould be liable. 


But, 34%, If the creditors, by judgment of the teſtator, 
ſhould after his death have taken the jewels in execution, when 
the heir, or executor, or truſtees, had other aſſets to have paid 
ſuch debts, this would have been a default in the truſtees, for 
which the widow ought not to ſuffer, as to her bona parapher- 
alia; but in the preſent cafe here was no default, nor any 
thing done, but what ought to have been, in regard the juſt 


5 — r 


IA 8 8 


(1) Sed vide Grabam v. „ 
3 Atk. 393, and the caſes their cited 


by lord Hardwicke. 


creditors 
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creditors of the teſtator were not to be kept out of their 
debts, nor the jewels, which were legal aſſets, detained from 
them, in expeQation of that "which might never happen; 2 
ſubſequent contingency of aſſets falling in, muſt not exempt 
the jecvels from debts, which, at that time, both at law and in 
equity, they were liable to anſwer. (1). 


4thly, However, in the preſent caſe, forafmuch as there was 
2n expreſs bequeſt of the jewels to the widow, notwithſtanding 
that, at the time of the death of the teſtator, there were not 
aſſets, either real or perſonal, yet ſince afterwards, tho* by 2 
remete accident, aflets had happened, the court held there 
could be now no inconvenience to any creditor or others, and 
that this legacy ſhould be paid, and the intention of the teſta- 
tor performed, and the rather, for that here the real and per- 
ſonal aflets were by the will made liable to the debts and 
legacies. | | 


Eſpecially it being the conſtant rule, that a legatee, where 
the real eſtate is made liable to pay debts, on the creditors 
exhauſting the perſonal aſſets, fhall ftand in the place of the 
creditors, and be paid out of the land; and that this was 
Qronger in the caſe of a ſpecific legacy (the principal caſe) 


which was to be preferred in payment before a pecuniary 
legacy. 


Alfa, in the principal cafe, all the legatees were decreed to 
be paid, before the refiduary legatee {the marquiſs of Dar- 
che/fer ) took any thing. 


— 


BURTON wn, 
P1zRPOINT. 


[3c] 


If a-creJitor by 
bond exhauſt the 
perſonal eſtate, 
a legatee dhall 
tand in his 
place, and be 
paid out of the 
real eſtate. 


— — 


(1) The widow's paraphernalia are 
ſubject to the debts but preferred to the Tynt v. 
legacies of the huſband, and the gene- 
ral rules of marſhalling affets (vide v. Corbet, 3 Atk. 36g. 
ge v. Burt, ante, 1. vol. 578.) are 


ority, Trpping v. Tipping, ante, 7 30. 
Dat, poſt. 544. Ridout v. 
Earl of Plymouth, 2 Atk, 104. Snelſon 


—— — 


G raham V. 


p | al Londonderry 3 Atk. 393. Lord Toa 
=þy:cabic in giving effect to ſuch pri- Jhend v. Windham, 2 Vex. 7. 
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Caſe 18. Powell verſus Hankey and Cox. 


Lord Mac- | 
CLESFIELD. HE wife before her marriage, by the conſent of her 


8 
RS 


2 Eq, ag Ab. then intended huſband, conveyed her real eſtate to 
151. 1. h , : 2D | 
724. 4 I. truſtees to ſuch uſes, as ſhe, notwithſtanding her coverture, | 


'The wife af ; 
the death fr ſhould appoint, and aſſigned all her mortgages and bonds to 


huſband, not ad- her ſeparate uſe; beſides which ſhe had 2001. exchequer- 


* annuities aſſigned by her intended huſband to her truſtees, in l 
. truſt for herſelf for her jointure. | 
a, Bangers After hs marriage ſhe conſtantly permitted her huſband to 1 
for 4620 qua, receive the intereſt of all theſe ſecurities and bonds, without b 
er. 4 making any complaint, either to the debtors that paid the mo- 0 
. ney „or to her truſtees, : 
5 en Alſo the wife conſented to ſell rol. a year, part of her 
V land of inheritance, for 200 l. which the huſband having re- - 
ceived, therewith founded a charity for poor widows, and h 
gave a bond for it to the wife's truſtees, to be paid to them C 
[ 83 J within three months after the wife's death, for the benefit 8 
of her executors. 5 
About ten years after the marriage the huſband died, and pe 
his executors ſubſcribed the 2001. exchequer-annuities into of 
the South-ſea, without the privity of the wife, who was then th 
in the country; but ſhe afterwards having notice thereof, and 
when the affairs of that company were in their proſperity, in- Ny 
ſiſted upon having a proportion of the benefit of that ſubſcrip- th 
tion: 
Decreed by Lord Chancellor, 1/7, That as to any part of 5 
the principal money due upon any of the mortgages and ſecu- F. 
rities, the huſband's executors ought, out of the aſſets, to In 
make that good with intereſt from the death of the huſband, = 


24% 
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2dly, That with regard to any of the intereſt on the mort- PoweLL v. 
gages and ſecurities received by the huſband during the co- HANKEY, 

verture, as it was againſt common right, that the wife ſhould 
have a ſeparate property from the huſband, (they being both 
in law but as one perſon) ſo all reaſonable intendments and 
preſumptions, were to be admitted againſt the wife in this 
caſe ; and foraſmuch as ſhe had, for ten years together, per- 
mitted the huſband to receive this intereſt, without making 
the leaſt objection either to the huſband, or to the debtors wha 
paid the money, or to her own truſtees, it ſhould be therefore 
intended, that ſhe conſented to the huſband's receipt of this 

intereſt; that the contrary conſtruction might have been a 

hardſhip upon the huſband, who (probably) depended on the 

wife's permitting him to receive this as a gift; and on ſuch a a 
preſumption might have lived in a more plentiful manner, the 

comfort whereof the wife muſt have ſhared in: and if ſhe, 
ten or twenty years afterwards, ſhould be allowed to make 
her huſband a debtor for all this money, (which ſhe might do- 
by the ſame reaſon, as now after his death to charge his exe- 

cutors,) this might ruin the huſband, or, in caſe of his death, 
prove equally prejudicial to his children, 
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And tho' it had been pretended, that the wife was kept in 
awe, and hindered from making her demand, by reaſon of the 
huſband's paſſionate temper, yet the court obſerved, that this 
was not proved; and tho' that were really the caſe, ſtill the 
wife might have applied, and complained to her own truſtees, 
whom ſhe muſt be ſuppoſed to have had a confidence in, as 
perſons who would have protected her againſt any reſentment 
of her huſband, had there been occaſion ; whereas nothing of; 
this was done, 
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340%, As to the caſe of ſeparate maintenance, the court 
took notice, that the huſband's maintaining the wife, barred 
the wife's claim in reſpe& (1) thereof; ſo if there ſhould be a 
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(1) Thomas v. Bennet, poſt. 341. 
Fowler v. Fowler, poſt, 3. vol. 355 
In Lord Townſhend v. Windham, 2 Vez. 
7. and Peacoct V. Monk, 2 Vez. 190. 
the general rule of the court is ſaid to 
de, that an account of pin- money ſhall 


» Var. 1 
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not be carried back beyond a year, yet 
under particular circumſtances it ma 
be otherwiſe, as in Counteſs of N ar- 8 
wick, v. Edwards, 1 Eq. Ca. Ab. 1407 N C 
pl. 7. R. deut v Lewis, 1 Atk. 269. N 
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(a) Hill. 1712. 
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proviſion for the wife's ſeparate uſe for cloaths, if the huſband 
finds thoſe cloaths, the wife's claim will be thereby barred; 
that in caſe of the wife's ſeparate maintenance, if this be net 
demanded by her, ſhe will be concluded, even where ſhe has 
no other perſon to demand it ef but her huſband, which pro- 
bably the might be afraid to doz but that the principal caſe 
was not ſo ſtrong, in regard there the wife might have de- 
manded it from her own truſtees ; neither was it material, 
whether the allowance or maintenance-money was provided 
out of that eſtate which was originally the huſband's, or (as 
in the principal caſe) out of what was the wife's own eſtate, 
for that in both caſes, the wife's not having demanded it for 


| ſeveral years together, ſhould be conſtrued a conſent from her, 


that the huſband ſhould receive it; and as to this point of the 


arrears of ſeparate maintenance not being demanded by the 


wife in his life-time, the caſe of judge (a) Dormer and {he 


biſhop of Saliſbury was cited. 


As to the fourth point, (v:z.) the wife's accepting this bond 
for the payment of 2001. within three months after her death, 
for the uſe of her executors, the court held, this ſhould bind 
the wife, and was a waiving of the intereſt of the 200 J. during 
her own life; for that it was impoſhble to miſapprehend ſo plain 
and expreſs words as were in the condition of the bond, (viz.) 
to be paid within three months after her death; and if ſhe 
would avoid this bond, it was incumbent upon her to prove, 
that ſome fraud was made uſe of in gaining her acceptance 
thereof; that this being her ſeparate eſtate, ſhe muſt primi 
facie be looked upon as a feme lole z and it was, as if a feme 


ſole had accepted ſuch bond, which would have bound her; 


alſo it was a reaſonable thing to ſuppoſe, that the wife con- 
tributed to this charity, it being to widows, conſequently to 
her own ſex, and by this manner of contributing to it, what 
ſhe gave was of very little value, it being but out of her life, 
after her huſband's ; which, if ſhe had not happened to ſul— 
vive, would have amounted to nothing at all, ſo that there was 
the more reaſon ſhe ſhould be bound by this bond, 


With reſpect to the other point, the court held the wife to 
be bound by the ſubſcription of theſe exchequer annuities into 
the Seuth-ſea ; the ſame being done by the executors, who had 

| the 


ns 
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the legal aha | for.the aſſignment of ſuch annuities upon the 
plaintiff's marriage had never been regiſtered in the exchequer, 
and conſequently were void,) wherefore this ſubſcription by the 
executors was to be looked upon as of equal force with a ſubſcrip- 
tion made by guardians, which would bind an infant ; but then it 
being done without the conſent of the widow, the "A ſhould 
be made good out of the perſonal eſtate of the teſtator ; nay, and 
if that ſhould prove deficient, out of his real eſtate ; ; foraſmuch 
as he had covenanted for himſelf and his heirs, to make good 
theſe annuities of 200 J. a year to his wife; and this was ſo 
ordered, notwithſtanding ſhe was repreſented, as having in- 
ſifted afterwards, upon receiving the imaginary benefit of 
this ſubſcription ; for that looked rather like looſe diſcourſe, 
than any thing elſe, at leaft, it would be too hard, for that 
reaſon, to deprive her of the proviſion, which was ſtipulated 
tor her on her marriage. 


His lordſhip admitted, there was a clauſe (a) in the act of 
parliament, for making good all ſubſcriptions made by truſtees, 
executors or guardians ; but this was (he ſaid) for the benefit, 


would not break into; on the other hand the executors them- 
ſelves offering by their anſwer to make this good co the wife, 
notwitaſtanding that two of the reſiduary legatees were infants, 
and ſo could not be bound by the conſent of the executors, 
yet ſuch way of anſwering by the executors, ſhewed plainly 
enough what was the intention of all parties touching the 
ſubſcription of the annuities, (viz.) that the wife ſhould not 
be deprived of the benefit of her ſettlement, who did not 
cm to have had any means of compelling the executors to 
5 | let her into the benefit of the ſubſcription of theſe . 
bad there been any. 
Coſts ordered to the widow, out of her huſband's aſſets, 


Anonymus. 


* was moved to ſuppreſs an anſwer as irregular or im- 

proper, in regard it wanted the general traverſe at the 
= end, (viz.) & without that, that any other matter in the bill 
Wy © contained is true”; and it was objected, that without this 
nuerſe, there was no iflue joined, 


F 3 


quiet and ſecurity of the Scuth-ſea company, which this decree 


PowELL v. 
HanKkey, 


(86 ] 


(a) Vide 6 Geo. 
1. cap. 4. ſect. 
23o 


[ 87.] 
Caſe 19. 


Lord Mac- 


CLES FIELD. 
Where the ge- 
neral traverſe is 
omitted at the 
end of the anſ- 
wer, yet the an- 
ſwer is good, and 


not to be ſuppreſſed as improper. 
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Sed cur contra: It does not appear, but that in the prin- 
cipal caſe the whole bill, and every clauſe in it is fully an- 
ſwered, and then the adding the general traverſe is rather im- 
pertinent than otherwiſe; and if iſſue is taken upon this 
general traverſe, it is a denial only of every other thing not 
anſwered before by the anſwer. 


NN LEN „ 3 

5 c , 
Y „FF ˙ r r ln © Kr * - » 
* 1 e 3 F 


And Lord Chancellor ſaid, that this general traverſe ſeemed 
to him to have obtained formerly, and in ancient times, when 
the defendant uſed only to ſet forth his caſe in the anſwer, 
without anſwering every clauſe in the bill; and for that rea- 
ſon it was the practice for the defendant to add at the end of 
the anſwer this general traverſe. | 
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IR 


Wallis verſus Brightwell. 


THE teſtator Brigbtioell being ſeiſed in fee of lands in 

Ireland, and he and his wife living in England, by 
his will made in England deviſed his lands in Ireland to a truſ- 
tee (who alſo lived in England) for 500 years, in truſt out 
of the rents and profits to pay 80 J. per annum to his wife for 


ſife. 


ra the charge of the returns 


Inſiſted on, that the fund for this payment being lands in 
aud, and no place appointed where the money is to be paid, 
:his 80 4. per annum annuity ought to be paid in Triſh money, 
= ich is leſs in value than Engl; money, (our ſhillings going 
— 7 4 there for 14d.) and by the fame reaſon there ought to be a 
WE duction for the charge of remitting the money from Ireland 
to England. | 
But by Lord Chancellor : The will being made in England, 
and the huſband, and wife, and truſtee all living in England, 
and this being a proviſion for a wife too, the Bol. per annum 
mal! be intended 804, per annum of that country where the 
will was (a) made it cannot be conceived that the teſtator 
tiovght of ſending his wife every year to Ireland, to fetch her 
annuity, - 
| If one by will made in England gives a legacy of 80 J. it 
muſt be intended Engliſ money; and it will. be the ſame thing 
| tho" charged on land in Ireland; and by the ſame reaſon that 
2 lingle payment of 801, will be taken to be Engliſb money, 


#3 


1 


Caſe 20. 


Lord Mac- 
CLESFIELD. 


2 Eq. Ca. Ab. 
62 pl. &» 

One by will 
made in England 
deviſes an an- 
nuity in truſt for 
his wife but of 
lands in Ireland, 
the teſtator and 


„e wife and the truſtee reſuling in England; the annuity ſhall be pald in England, and the eſtate 


[89] 


(a) See Phipps 
v. Earl of An- 
gleſea, vol. 1, 


696, 


Soifone in Eng- 
land gives by 
will a legacy out 
of lands in Ire. 
land, the legacy 
mall be paid 

in England 


and in Engliſh money. 


ſo 
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Warris v. fo ſhall an annual payment of 80 J. receive ſuch conſtrue- 


Baicur- tion (1). 
M ELI. 


And this is till ſtronger, in regard it appears on the. proofs 
that the teſtator had made leaſes of part of his 1 eſtate, 
reſerving juſt ſo much rent to be paid in London free from 
taxes, as would be ſufficient to pay all the annuities given 
by the will. | 


— 


Wherefore the plaintiff had a decree to be paid her $0J. por 
annum annuity in Engliſh money, without any charge of re- 
mittance, and with coſts. 


Fy 
* — — 


LE 3 


(1) And in Pierſon v. Garnett before this point to have been conclufive- 
Sir L. Kenyon, maſter of the rolls, on ly determined by Phipps v. Earl of 
the 6th of March 1786, his honor held Angliſea, and Wallis v. Bright«ell. 


Caſe 21. Ex parte Ryſwicke. 

Lord. Mac- Df 

CLESFIELD. | PON the petition of the creditors of Mrs. Cock, the 
2 Eq. Ca. Ab. 


33 bankrupt, to be let in before the commiſſioners for their 


A. draws a bill whole debts, the caſe was, Mrs. Cock drew a bill of exchange 
Jy N in England upon her brother Vandermaſp in Holland, for 1001. 


for 1001, C payable to J. S. Vandermaſh accepted the bill, and both he and 


accepts it, after- 

wards A. and C. Mrs. Cock became bankrupts, and out of the effects of Van- 
bank- X , 

8 ant dermaſh ſo much money was paid by the aſſignees of the com- 

receives 40 l. of miſſion of bankruptcy againſt him to his creditors, as amount - 

the bill out of 

C. “seffects, af. ed to 40 J. per cent. 


ter which he 8 | ; 
would come in as a creditor for the whole 1001. out of A.'s effects; B. permitted to come in as 1 


creditor for 601. and the maſter directed to ſee whether the other 40 l. was paid out of A.'s effect 

in C. 's hands, or out of C. 's own effects; if the latter, then C. is a creditor for this 40 l. alſo; 

but if out of A's effects, then 40 J. of the 1001. is paid off, 

90 And now ſome of the creditors of Mrs. Cocł petitioned 
Lord Chancellor, that they might come in as creditors of Mrs, 
Cock for the whole 1007. alledging, that tho' this ſhould be 
granted them, yet the effects of Mrs, C:c4 would not extend 
to ſatisfy them their juſt debt of 1007. even including the 40l. 


per cent. which they had before received out of Vandermaſbs 


eſtate. 


5j. The creditors by this bill of exchange having received 
4 40 l. per cent. out of Vandermaſb's eſtate, there remains but 


60 h 
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601. fer cent. due, and therefore ſuch creditors ought not to 


come in any otherwiſe, than as creditors for 604. in regard 


401. of the debt has been paid off and diſcharged ; and it 
cannot be material, whether this was paid off by Yandermaſh 


the drawee, or by Mrs. Cocł the drawer, foraſmuch as there 


remains but 607, due upon the ſaid bill of exchange; and if 
the conſtruction were otherwiſe, it would diſappoint the in- 
tention of the ſtatutes of bankrupts, which order an equal 
diſtribution of the bankrupt's eſtate among all the creditors. 


Lerd Chancellor: It is material, whether this payment of 
40 l. per cent. made by the aſſignees of the commiſſion againſt 
andermaſo, was out of the effects which Mrs. Cock had in 
Vandermaſh's hands; for if fo, it would be, as if paid by Mrs. 


Cock herſelf; and if paid by Mrs. Cock herſelf, then there can 


be but 60 J. per cent. due, and conſequently the creditors of 
Mrs, Cock ſhall come in for no more than this remaining 
60 l. (1). N 

On the other hand, if the 407. per cent. paid by the aſſig- 
nees of Vandermaſh's eſtate, was real] y paid out of Vandermaſp's 


= cis, then Vander maſb's eſtate is as a creditor for this 401, 


and the creditors of Mrs. Coc#s eſtate muſt come in creditors 
for the whole 1001. and to be taken as truſtees for the 40 J. 
debt paid out of Yandermaſh's effects. 


To make this plainer, ſuppoſe A. was principal in a bond, 
and B. ſurety in the ſaid bond, for the payment of 1007, and 
A. and B. becoming bankrupts, A. had paid 401. the cre- 
ditors of A. or B. would come in only for the remaining 60 /. 
but if B. the ſurety had paid the 407. or if it had been paid 
out of the effects of the ſaid ſurety, then B. the ſurety, or his 
eſtate, had been creditor for this 40 J. and conſequently the 
creditors or aſſignees under. the commiſſion of bankruptcy 


5 againſt A. the principal, tho? the 40 J. had been paid by the 


ſurety, yet muſt have come in for the whole 100. and as 


es, 


Ex parte 
Ry$SWICKEE. 


911 


— 


(1) Where ſeveral debtors for the 


ſame debt become bankrupts, the eredi- 
| for ſhall be at liberty to prove his whole 

debt under each commiſſion, if at the 
time of proving his debt he has not ac- 
tually received any ſatisfaction in reſpect 
thereof, and he ſhall receive his divi- 


dends under each commiſſion upon the 
whole debt, ſo that he does not in the 
whole receive more than 20s. in the 
pound, Cooper v. Pepys, 1 Atk. 106. 
Ex parte Wyldman,. 2 Ver. 113, and 
1 Atk. 109. S. C. 

„ 


8 ta 


4 
1 
4 


n 


De Term. S. Hill. 1722. 


Ex parte to the 40 l. they muſt have been accountable to B. the 
RyYSW1CKE. ſurety. (1). 


Therefore in this caſe, let the creditors of Mrs. Cock come 
in for the 601. per cent. and let it be inquired out of whoſe 
effects the 40 J. per cent. was paid by Vandermaſh's aſſignees; 
and if the 40 J. per cent. ſhall appear to have been paid out of 
Jandermaſb's own effects, then let the creditors of Mrs. Coct 
come in for the whole 1007, out of which they muſt anſwer 
407. per cent. to the creditors of Vandermaſb. 


8 


— — 


(1) Sed quære—for in the firſt place 
it does not appear in what manner the 
obligee can prove the whole debt, hav- 
ing in fact received a part; beiides 
which, it is clear that if the ſurety or his 
eſtate ſhovid pay the whole or a part of 
the debt before the bankruptcy of the 


the principal, without any circuity; 
and 1t tne payment ſhould be made af- 
ter the principal's bankruptcy, the ſure. 
ty or his aſſignees would not be intitled 
to any benefit under the commiſſion, 
not being damnified at the time of 
the bankruptcy, Ex parte Marſhall, 
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principal, iuch payment might be prov- 1 Atk. 129, Kettzer v. Raynes, Cooke' 
ed as a debt under the commiſſion againt Bankrupt Laws 176. | 


; . „ a g. 
Caſe 22> Oats, Leſee of Sir William Jolliff, verſus 0 
Lord Mac- Robinſon. 
CLESFIELD. 0 
eee 9M IR Milliam IToleſſey acknowledged a ſtatute- ſtaple before Mn 
of a ſtatute ex- the chief juſtice of the common pleas to Sir //ukan 


tends lands in 5 4 
one county, Falliff for 220001. to be paid at Candlemas then next. 


which extent is 
afterwards returned and filed, yet all the lands of the cognizor, tho' in other counties, ſhall be mac? 


liable upon application in chancery. 
92 | On this ſtatute- ſtaple an extent was ſued out, directed to 
the ſheriff of Szaf5rdjhire, by virtue of which, and of an in- 

quiſition taken thereon, the ſaid ſheriff extended diverſe lands 

of the cognizor in Staffordſhire, and this extent was returned 

and filed in the petty-bag office, 


Afterwards Sir Milliam Felliff ſued out another extent upon 2 | nels 
this ſtatute-ſtaple, directed to the ſheriff of Nzttinghamſtire Wil 
who, upon inquiſition, extended other lands, and thereupon ? 
liberate was ſued out and returned, and Sir 7/illiam Jol T1 
brought an ejectment. | | Ws the 


Upon which there being a full and perfect extent befort, 
and the ſame being filed, it was held that this was a fats 
| faction, 


IN FFF 8 
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fa Mon, and no new extent could be afterwards made upon the 
ſame ſtatute; and it was ſaid to be the folly of the cognizee 
to file his extent, until he knew he had lands ſufficient, for 
which were cited the following authorities. 1 I. 290. 
1 Vent. 41, 42. Hob. 52. Forſter verſus Fackſon, Stat. 32 H. 
8. cap. 5. Cro. Fac. 338, 339. 1 Lev. 92. 1 Rolls Rep. 


8, 9, 10. Godbolt 257. 2 Bulſtrod 97. 3 Lev. 269. Cx. 
Eli. 95 10. 


But on a petition to Lord Chancellor, his lordſhip gave 
leave that a ſpecial prayer ſhould be entered upon the record 
of extent, ſhewing, that the cognizor of the ſtatute, Sir Mil- 
liam Moleſiey, died ſeiſed in fee of ſeveral lands in ſeveral 
counties, (viz.) in Staffordſhire, Nettinghamſhire, &c. and 
praying, that the cognizee Sir William Jolliſ might be at 
liberty to ſue out extents upon the lands in all theſe counties. 


And his lordſhip ſaid he would give the cognizee of the 
ſtatute liberty to enter upon the record what prayer he pleaſed 
for that the intention and agreement of the cognizor who 
gave this ſecurity, was, that all his lands (were they in ever 
ſo many counties) ſhould be bound by the ſtatute, and con- 
ſequently it would be moſt unreaſonable to confine the cog- 
nizce to the lands of the cognizor in any one county; for this 


would be to defeat that ſecurity which the party himſelf had 
greed to give, and had actually given. 


Whereupon this ſpecial prayer was entered: and the cog- 
nizee recovered the land in Nettinghamfhire, notwithſtanding 
his former extent filled of the land in Staffordſhire; and tho? 
atterwards there was another petition preferred to {et aſide this 


ment was brought for the land in Nottinghamſhire, was a 
mortgagee, and without notice, tho' ſubſequent to the ſta- 
tute, yet his lordſhip affirmed the firſt order with great clear- 
nels, ſaying that the law was the rather nice upon an elegit on 
judgment, becauſe of the word [| elegit;] but that this word 


was not made uſe of in an extent; and had it not been inliſt- 


cd on, that the defendant was poor, and an honeſt creditor of 


the cognizor, the court was inclinable to have given coſts upon 
the ſecond petition, 


Rerefby 


order, inſiſting, that the defendant, againſt whom the eject- 


Oars v. 
Rop1nxsoNe 


[93] 


e 
= — 


a 


5 = 
— : 3. 2 
OPIN Ne + 
e 
AS =. 4.4 A 


= 


„ 


= 

E 
ye 3 1 2 
K 


0 
— 2 
4 * 4 
nn tbe eyes $-- > 
be 


ib wa 3 E 
Z ů ——————ßvð*—f̃ ü— 
— — + K 
=> 


2 — 
—. — 


— 2 . — 


— — 


* — — — — . . 
* p - . - * 
A L - A 2 - — — po ＋ 1 7 5 7 * „ 
ä —— age" * en Eng ou er »: þ , 3 ES 
oe BI — raed 22⁵³ F 1. : n = a 2 Lo 4 = 43 
ooo 5 2 * = I 6 + JJ A IT oo p - > Jn 8 : 
. — - * — 


. RI Ir 


9. 


— . ]§7ß§[5Eri,;, Hr 22 pe > 


149,117 11% 


De Term. S. Hill. 1722. 


| | F: 
Cafe 23. Rereſby ver/us Newland. 0 
eee Bf H IS was a bill brought by the plaintiff and his wife, 85 


for his wife's portion of 3000 J. and a maintenance 
ſecured in a marriage-ſettlement, by a * term of 500 years 
commencing in default of iſſue male of the bodies of the 
plaintiff's wife's father and mother, for providing portions for 
the daughters of the marriage, to be raiſed by rents and profits, 


2 Eq. Ca. Ab. 
644. pl. 15. 
The truſt of a 
term was for 
raiſing a portion 
for a daughter, 
in default of iſ- 
ſue male, pay- 


r BETS 3 F o r . 
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able at eighteen or by ſale or mortgage, and to be paid at the daughter's at= di 
or marriage, or Why . . „ f 
as ſoon after as taining the age of eighteen or marriage. (1). | _ 


the ſame might X . 
conveniently be raiſed! the mother died leaving no ſon, and leaving only one daughter; the court 
was of opinion, that the portion could nut be conveniently raiſed by ſale of the reverſion, 


[ *g94 ] Provided that no maintenance ſhall commence, until the 5 1 
| death of the father, but the ſame to begin at the firſt quarter- ef 
day after. | 5 | | 

Provided that (2) if all the daughters die before eighteen or 


marriage, then the 500 years term to be void. L A 

With power to the father, with conſent of the truſtees, to 8 pe: 
revoke all the uſes. 5 | fin 

The mother died without leaving a ſon, and leaving only 1 300 
one daughter, who married the plaintiff without her father's 
conſent, and with her huſband brought this ſuit for the reco- 
very of her portion of 3000/7. praying a ſale or mortgage of 
the reverſionary term in her father's life-time for the raifing 
the ſame. 


— 


(1) Or within as ſhort a time after 

« as the ſame ſhould or might be conve- 
© niently raiſed ; the elder of the daugh- 
re ters to be firſt patd—and for the yearly 
„maintenance of iuchdaughterordaugh- 
« ters until her or their portion er por- 
« tons ſhould or might le raiſed as afore- 
« /aie, if there ſhould be but one, the 
s yearly ſum of 5ol. and if two or more, 
« the yearly ſum of 351. a- piece, to be 


„ paid to ſuch daughter or daughters 


upon Micbaelmas day and Lagy-dqy, 
« the firſt payment thereof to begin up- 
% on ſuch of the ſaid feaſts as ſhould 


3 


* father, it being the true intent and 


« firſt happen next after the death of tht 


meaning of the parties that no yearly Wn '* 7 
«© maintenance ould be due to or rat (anc 
«« for any fach daughter or daughtcrs di- by 
ring the life of the father.” | 
(2) „Provided that if the defendant 

« ſhould die without any daughter by 
* the ſaid Mary, living at his deceaſe, 
© and the ſhould not then be enſient 0! 
* a daughter wkich ſhould afterwards 
e be born and live, or if all the daugh- 
« ters,” tc. as above. 2 Bro. P. C. 


87. 
* For 


— 


J ns 
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Raym. and 2 Jones, and particularly that of Sandys and Sandys 
(a) were cited; and it was moreover urged, that the ſettle- 
ment expreſsly ſaying that the portion ſhould be paid at eigh- 
teen or marriage, which ſhould firſt happen, the ſame was 
plainly due. 


That the truſt being to raiſe the portions by mortgage or 
ale, this reverſionary term muſt be either mortgaged or ſold. 


was not to be raiſed; this was a ſtrong indication, that if the 
daughter lived to eighteen or marriage, ſhe ſhould be intitled 
to her portion. 


That if the ſettlement had intended the reverſionary term 
ſhould not be fold, it would certainly have been ſo expreſſed, 
eſpecially when there was a proviſion therein, that no main- 
tenance ſhould be raiſed in the father's life-time. 


Then it was obſerved, that the daughter was here a pur- 
chaſer of her portion, by the mother's marriage, who ap- 
peared to have brought 2500 J. and for 25001. paid ſo long 
ſince, it was but a reaſonable. bargain, to be bound to pay 
3000/. at ſo diſtant a time from the marriage, as this por- 
tion became due; and it muſt be ſuppoſed to have been the 
contract or bargain made by the wife's relations, that this 
portion, with the addition of 5001. at ſuch a diſtance of time, 
ſhould be paid back to the only child of the marriage, if a 
daughter, at her age of eighteen or marriage. 


That as the chief end of ſecuring the portion, was to prefer 
the daughter in marriage, ſo if this was not done at a ſeaſon- 
adle time, (and which the ſettlement had fixed at eighteen,) 
it might prove wholly inſignificant; for the father might 
(and prodably would) marry again, and negle& his daughter 
by his firſt wife, who might alſo grow to be fifty years old in 
the life-time of her father, and conſequently paſt. marriage be- 
lore ſuch time as ſhe would become intitled to her portion, 


Lafily, As to the power of revocation, it was inſiſted, that 
| when the portion became actually due, (as here it was) it 


would be then too hate for the power of revocation to deveſt 
| What was actually veſted, 
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Attorney 


As alſo the proviſo having ſaid, that if the daughter ſhould | 
die before her age of eighteen or marriage, then the portion 


For which purpoſe the caſes of Greaves and Maddiſon in RrxzsEV v. 


NEwWLAND. 


(a) Vide vol. 1. 
707. 


[96]. 
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Runzsny v. 
NEWL ANU. 
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fs) Salk, 1 59. 
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Attorney General contra: This caſe is not the ſame with 
Sandys and Sandys, but extremely different; but if it were, the 
court finding the growing miſchief that has proceeded from 
the reſolutions intitling the daughters to their portions at 
eighteen, (out of theſe reverſionary terms) by tempting them 
to diſobedience, to throw off all their dependance upon their 
fathers, and to ruin themſelves by raſh and unequal matches, 
ought at length to make a ftand againſt ſuch miſchief. 


Tho” the deed of ſettlement ſays, that the portion is pay- 


able at eighteen, yet this is not all which is ſaid in the deed, 
for the other parts thereof ſhew, that the portion was not in- 
tended to be raiſed until after the father's death, and the ſet. 


tlement is to be taken and conſidered all together, and with 


all the contingencies. 


One of the proviſos is, that if there ſhall be no daughter 
living at the father's death, and the wife not enſient, then the 
term for raiſing portions is to be void; now one of theſe con- 
tingencies has happened, (viz.) the wife was not en/zent at his 
death, the other may happen, (viz.) there may be no daughter 
living at the time of the death of the father; and therefore 
this portion muſt not be raiſed, until this latter eontingency 


be alfo determined; and the proviſo means no more, than that 


if there ſhall be no daughter living, or in ventre ſa mere, at the 
father's death, then no portion ſhall be raiſed. , 


It is true, it may be thought a hard caſe, ſuppoſing the 
daughter ſhould marry, and die before the father, leaving ſe- 
9 children, that yet ſhe ſhou}d have no portion; but this 
muſt be left to the breaſt of the father, who cannot be ſup- 
poſed to be unk ind to his own child, 


On the other hand, in the preſent 4" there is an inſtance 
of diſobedience in the daughter, by her having married with- 
out her father's conſent, an inſtance, which, probably, pro- 
ceeded from her dependance upon being able to recover * 
portion in deſpight of her father. 


And this contingency, (viz.) whether or no a daughter 


ſhall be living at the time of her father's death, makes the 
caſe to be exactly like : the caſe of Corbet and Maidwell. (a). 


of 
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As to the caſe of Sandys and Sandys, there was no proviſo RERESBY o. 
that the term ſhould be void, if no daughter living at the NEwCaxg. 
death of her father, nor any ſuch power of revocation, as in 

the preſent caſe, and the father is to be conſidered as much a 

purchaſer of this power of revocation, by making the limita- 

tions of the ſettlement, as the daughter a purchaſer of her 

portion. 


Mr. Tulbst on the ſame fide: As to the inconvenience of the 
daughter's ſtaying an unreaſonable time for her portion, the 
ſame inconvenience mult have been if the mother had lived, 
as well as the father, there being no pretence to ſay, that if | 
the father and mother had been both living, then the portion 
could have been raiſed, 


* * 1 F 


The whole deed muſt be taken together, elſe you will have [ 98} 
the intention of the party by halves. | 


Beſides, the words of the clauſe for paying the portion are, 
5 « that the ſame ſhall be paid at the daughter's age of eighteen 
55 gor marriage, or as ſoon after as conveniently may be, ſo that 
WE it is conſiſtent with the deed, if the portion be paid as ſoon 
= after the daughter's age or marriage as conveniently may be, | 
== and ſurely it cannot be ſaid to be conveniently paid, when fl 
1 there is no other way propoſed for doing it, but by ſelling a | 
=_ reverſionary term, to the ruin of the family. | | g 


The payment of the maintenance muſt, in the courſe and 
nature of it, precede the payment of the portion, and no 
maintenance being to be paid until after the death of the 
father by the-expreſs words of the ſettlement, there conſe- 


quently can be, before that time, no payment of the por- 
tion, | | 


| The hardſhip in this caſe, -on the family, is ſo viſible, that 
if it were but a doubttul point, or in any ſort unſettled, or 
varying from former reſolutions, the court (tis apprehended) 


will ſtrain hard to make a diſtinction, in order to preſerve the 
tamily, | 


S To which it was replied by Mr, Lutwyche, That as to the 
- caſe of hardſhip, and that what was prayed by the plaintiffs 
= Would tend to the ruin of the family, the fame might be, and in 
4 fact had been urged in all caſes where the court had decrees the 

| | | ſale 


th 
[ 
Þ 
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RERESBY v. 
NEwWLAND. 


[ 99] 


The court will 
not go further 
than warranted 
by precedents, 
in ſelling rever- 
ſionary terms to 
pay portions. 


(4) Vide vol. 1. 
in the caſe of 
Butler verſus 


Duncomb, 457. 


100 
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ſale of reverſionary terms for raiſing portions for daughters, 


in the life-time of the father. 
But that it would be as much a hardſhip to take it the other | 
way, (viz.) if the daughter ſhould marry ſuitably, and die in ; 
the father's life-time, leaving many children, that this daugh- p 
ter ſhould have no portion provided for her by the ſettlement, 1 
That it had been very eaſy, had the parties ſo intended it, n 
to have inſerted a proviſo in the ſettlement, that the portion r: 
ſhould not be raiſed in the father's life-time, eſpecially, when _ 
(as obſerved before) it was provided that no maintenance th 
ſhould be raiſed in the father's life-time, ta 
Lord Chancellor: The cafe of Greaves verſus Maddiſon is 2 
ſtrange one, and not common ſenſe; I will go juſt as far, and Cu 
not one jot further, than former reſolutions have gone, for FA 
raiſing portions for daughters by the ſale of reverſionary Hog 
terms; and whenever ſuch a caſe happens, (I mean when: The 
daughter applies in order to have the portion raiſed in the om 
father's life-time) I will ſtudy and labour to find out a diffe- be 
rence between that caſe and the former, in order to diſcoun- ww. 
tenance ſuch ſuits ; the ſenſe of the nation ſeems to be with ] 
me, in this caſe, by there being generally, (a) now a-days, 3 82 
clauſe inſerted in ſettlements, to prevent the ſale of a term dau 
for raiſing portions, in the life-time of the father. g Py 
| wn, 
It is hard, that a court of equity ſhould incourage a daugh- this 
ter, juſt when ſhe comes to fourteen, or perhaps twelve years A 
of age, to ſay to her father, „come, I am fit for my portion, "38 
<« pray pay it me, or I will marry, and then I can compe 8 
se the raiſing of it by the ſale of your eſtate”, | my 
| be 
What diſobedience will this breed in a daughter? whit time 
raſh and unequal marriages will this produce? according)! t ei 
have obſerved, that in moſt of theſe caſes (as in the principi 0 
caſe) the daughter has married without the conſent of tit 2 
father, which ſurely is fit to be prevented. . 3 
But it is objected, the father will not in a reaſonable tim: ent o 
raiſe this portion. n 
' | ect 
Reſp. But of the two which is fitteſt to be truſted, 1 augh 


father, or his infant daughter? doubtleſs he muſt be preſun® 
| 4 
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* 


her right. | 


But the preſent oak differs from the former caſes where 
me portion has been recovered by ſale of reverſi 10nary terms, 
0 | this portion being to be paid at eighteen or marriage, or as 
= ſoon after as the ſame ſhall or may be conveniently raiſed, ſo 
that it is not to be raiſed, until it can be done with conve- 
niency; now in my opinion, it cannot conveniently be 
raiſed by ſelling a reverſion, which will incommode the fa- 
mily to that degree as to ruin the eſtate ; for which reaſon I 
think it cannot be conveniently raiſed until the death of the 
father. | 


Beſides, there is a proviſo which makes this contingent 
Curing the father's life-time, and that is another reaſon why it 
cannot be raiſed, (viz.) a proviſo, that if the father dies with- 
out leaving a daughter, or his wife en/zent with a daughter, 
then the portion is not to be Taiſed ; which proviſo imports 
no more, than that if, at the death of the father, there ſhall 


de no daughter born, or in ventre ſa mere, then no portion is 
WF to be raiſed. 


jary 
en 


= It is true, ſo far has happened, that there can be no And 
er in ventre Ja mere at the father's death, no poſthumous 
daughter; but ſtill there may be no daughter living at the 
father's death; ſo that there is a contingency ſtill ſubſiſting 
5 which prevents the portion from becoming due, and makes 
5 this caſe reſemble that of Corbet and Maidibell. 

As to the proviſo which ſays, that if the father provides for 
the daughter a portion equal to what is ſecured by the ſettle- 
ment, then the term to be void; by this, it ſeems, it muſt be 
15 intended, if the father e ſuch portion payable at ſuch 
ine as the portion by the ſettlement is made payable, (viz.) 
eishteen, if the portion be conſtrued to be then payable. 


With reſpect to the power of revocation, it is ſtill a ſubſiſt- 
== Power, and conſequently ſuſpends, and prevents the 
2 dortion from being as yet payable, becauſe the father, by con- 
le time : ent of the truſtees, may yet revoke ; he may revoke at any 
de before the portion is raiſed, and paid; and it can be no 
e WD cction to ſay, that the right to this portion is veſted in the 
— 0 : ughter ; for luppoſe there had been a ſon born, then a right 


govt : : ta 


out of his natural affection to his daughter, to be willing to do RER ESB u. 


NEWLAND. 


{ 10x J 


Where thete is 
a power in the 
truſt-term to 
raile portions, 
for the huſband 
with conſent of 
truſſees to re- 
voke all the 
uſes, this ſuſ- 
pends the por- 
tion. 


o 
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Rix EsEY v. to the remainder would have veſted in ſuch ſon, and yet there 
NEWLAND. 
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can be no doubt, but that the father, with the conſent of the 
truſtees, might have revoked this veſted remainder, and by the 
ſame reaſon may he with conſent, &c. revoke this term which 
ſecures the portion; and if the term falls, all the truſt thereof 
muſt fall alſo, and conſequently the truſt for raiſing the por- 
tion. 


„ 


Indeed it has been objected, that it would be a breach of / 
truſt in the truſtees to join in ſuch revocation. | ; 
[1021 But I think it may not be only a juſtifiable, but com. 
mendable thing in the truſtees, under ſome circumſtances, 

to conſent to ſuch revocation; as ſuppoſe the daughter ſhould t 
be drawn in to marry ſome very unworthy man, who ſhould h 
uſe her in a moſt barbarous manner, and the daughter ſhould tl 
afterwards die without iſſue, upon which the huſband ſhould te 
ſue for the portion; in this caſe, it would be very reaſonabk pt 
in the truſtees, to join with the father in revoking theſe uſes; vi 
or ſuppoſe the daughter ſhould have left children by ſuch mar- pre 
riage, it would be reaſonable for the truſtees, by conſenting att 
to a revocation, to prevent the portions going to the hu far 
band, and (if practicable) to carry it to the children of the 
daughter, ſo that this power ſeems to be ſtill a ſubſiſting 955 

power, which there may be hereafter very good reaſon to A 
; . gua 
put in execution. fore 
For theſe reaſons, I think the portion remains as yet liade bare 
to a contingency, and therefore not to be raiſed until th mad 
contingency is out of the caſe; which cannot be during tit of t 
life of the father (1). Pow, 
This decree was afterwards affirmed by the houſe d * 
FN. | tat | 

horde (2). . 
Sn — Witat 
(1) Vide Butler v. Duncombe, ante, 1 vol. 448. na 
(2) 2 Bro. P. C. 487. : BY 
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Mr. 3 ver ſus Counteſs of Shaftſbury. Caſe 2 4. 


HE late earl of Shaftbury, by his will dated 10th M. Ces Mace 


vember 1710. deviſed. the guardianſhip of the perſon 1 
| a 6 * * 5 2 Jo A. 0 

and eſtate of his infant child (the preſent earl) to Mr. juſtice 910. pl. 3. 

Ejre and two others (ſince deceaſed) without ſaying and to the RR 


ſurvivor of them; and this deviſe of the guardianſhip was until deviſed to three, 
without ſaying, 


the child ſhould come to 21 years of age, « and to the 
© ſurvivors or 
« ſurvivor of chem,“ yet the ſurvivor ſhall have its 


n- | | 
„ Lord Shafiſbury died beyond ſea, and the infant earl was now [*103 ) 
uld twelve years of age, when Mr. juſtice Eyre, perceiving that 
wid | his lordſhip had not a proper governor provided for him by 
ud me counteſs his mother, and that the perſon who was ordered 
ould E to attend him as his gentleman, was not a fit perſon for that 
able 15 purpoſe, petitioned the Lord Chancellor, that be, as ſole ſur- 
hs - | viving guardian, might have the ordering, as he ſhould think 


3 55 proper, of ſuch governor, gentleman and other ſervants to 
nting attend the ſaid infant earl, and that the perſon of the ſaid in- 
e hu- WS fant earl might be delivered over to the petitioner, 


of be 5 On the behalf of the counteſs it was inſiſted by the ſolicitor | 
ſifting 5 general, Mr. Lutwiche, Mr. Coter, and Mr. Talbet that the 
fon d 1 guardianſhip being deviſed to three, without laying and ta the 
- | furviver of them, the ſame did not ſurvive; that it was but a 
t liable = bare authority, and no intereſt, in regard no profit could be 
til thi . made thereof; that if a power were given to three, and one 
ing © of them ſhould die, the ſurvivor could not execute ſuch 

power; that if two were made committees of a Junatick, on 
Es the death of one of them, the commitment would determine z 
5 that this was a truſt annexed to the perſon, and not afgnable, 
or was it reaſonable it ſhould ſurvive, foraſmuch as the 
1 teſtator might think it proper to truſt three, but not to inveſt 
« ſmaller number with a charge of that importance, 


ouſe 0 


= Alſo it was ſaid, that if the infant ear! ſhould die without 
\ pllue under age, in ſuch caſe the late ear] by his will had 

ven an annuity of soo l. per annum to Mr, Tuftice Eyre, 
which made it improper, that he alone ſhould be intruſted with 


the perſon of the infant ear], who would be a gainer on his r 104 } 
Vox. II. G dying. |; a 


EyRE v. 
Counteſs of 
SUAFTS“ ⁵ 
BUR. 


(4) Vol. 1. 704. 


Duke of Beau 

fort verſus Ber- 
ty, & Frederick 
verſus Frederick, 


L 105 | 
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dying without iſſue and under age; that the will having ap- 


pointed three guardians to the infant, it was the ſame thing, Se 
as if the teſtator had appointed thoſe three jointly, and then it had 
was plain, that if one ſhould die, the ſurvivors could not act; | the 
that according to auditor Cur/s caſe, (11 Co. 2. J.) where an 1 
office is granted to two, on the death of one of the grantees the 
the office determines. but 
And tho' it might be attended with ſome inconvenience, OM 
were ſuch guardianſhip or authority to determine on the A 
death of one of the perſons intruſted, yet it muſt be allowed Su: 
to have been in the power of the teſtator to have prevented MF ''?7 
this inconvenience, by limiting the guardianſhip to the ſur- Wi for | 
vivor by expreſs words. Salk. 465. | | Hand 
It was moreover urged, that this was a matter of truſt, he 
for every guardianſhip was a (a) truſt; that the crown, as conf; 
parens patriæ, was the ſupreme guardian and ſuperintendant ien 
over all infants; and ſince this was a truſt, it was conſe- Wl perſo 
quently in the diſcretion of the court, whether or no they | As 
would do fo hard a thing, as to take away an infant under WF , 5... 
thirteen years of age, from ſo careful a mother as the coun- | that 
teſe was; that the tender calls of nature were on the mother's i ſuppc 
ſide; and then there were two phyſicians, (doctor Robinſm the c. 
and doctor Friend), who both teſtified, that the infant earl i Tt 
was of a tender and ſickly conſtitution ; ſo that at leaſt the Ar. 
court might refuſe to grant this in a ſummary way, or other- Giles 
wiſe than upon a bill. tary g 
Alſo with regard to the ſervants, it was repreſented to be de wh 


a very hard thing to turn away ſuch as the counteſs had ex- 
perienced- to be good ſervants, and to take perſons in their 
room, whom ſhe had no experience of, particularly, that doctor 
Stubbs the governor came in at firſt, with the approbation of 
Mr. juſtice Eyre, and that he was a man of learning, probity, 
and piety, and a clergyman, 

On the other ſide it was ſaid, that this tals was 
not deviſed to three jointly; but to three until the infant earl 
ſhould come to twenty-one; that a guardian had not oni 
a bare authority, but alſo an intereſt, for he might bring! 
writ of raviſhment of ward, or might make a leaſe during 
the minority of the in as was determined in the caſe > 
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SHopland 1000 Rydler, Crs. Jac. 55, 98, ſo that guardians 
had an intereſt coupled with their authority, and conſequently 
the office would ſurvive. | 

It was true, it could not be granted over; no more could 
the office of executorſhip ; but yet there could be no queſtion, 
but that if there had been two executors, and one ſhould die, 
the other would take the whole executorthip as ſurvivor, - 


And as to the objection, that there was no profit in the 


g | cuardianſhip, and therefore it ſhould not ſurvive, the ſame 
4 W way of reaſoning would hold in the caſe of an executorſhip, 
=; bor that was barely a truſt, and no ways profitable; notwith- 
ſtanding which, being a. legal intereſt, it would ſurvive. - It 
| was likewiſe ſaid, that in caſe where three guardians were ap- 
|, | pointed, if this were ſuppoſed to be but a joint authority, and 
as conſequently not to ſurvive, it would prove a great inconve- 
ant WW nicnce, and in a good meaſure fruſtrate the. intention of the 
ſc- We | perſon appointing them. 
hey As to what was held in auditor Curl's caſe, (viz ) where an 
der office has been uſually granted to two, and one of them dies, 
un- that this is a determination of ſuch office, the reaſon muſt be 
er's ſuppoſed to be, becauſe they both make but one officer, as in 
nen he caſc of the ſherifts of Middleſex, 
earl | That with regard to the 500 J. per annum given to Mr. 
t the ice Eyre, in caſe of the infant's death without iflue, and 
ther- under age, that could be no objection in caſe of a teſtamen- 
I tary guardian appointed by the party himſelf, whatever it might 
to be be where the 3 was to be appointed by the court; for 
12 byhere the teſtator himſelf ſays, that F. S. ſhall be 8 of 
their . on, and by the ſame will alſo declares, that the ſaid guardian 


al have the whele eſtate, in caſe the child ſhould die within 
ze, ſurely that would be good; much more ſhall the deviſe in 
dur caſe, which is but of a ſmall part of the eſtate, 


loCtor 


on of 


obity, 


eg impowered to impoſe ſervants, governors, Sc. who, 
WP put upon the young lord by ſuch guardian, would 
S bably not regard the counte(s, as having no dependence 


5 was 
t eall 


2A 
8 


2 Pat if they were put in by the mother, they would have no 


e in loco parent's, and to ſupply the father's Pans. 
G 2 That 


Then as to the objection of hardſhip, from the guardian's 


pon her, this might be as well turned the other way, (vz.) 


I card to the guardian, who yet was intended by the will to 


EN wv. 
Countets of 
SHAFTS 
BURY» 


[ 206-1 


Q 
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ExRE w. That doctor Stubbs the governor might be a good ſcholat, 
Counteſs of and a pious man, and yet it would not neceſſarily follow, that : 
my he was a proper governor to attend the young earl to court, , 
or to noble families, or at the exerciſes of dancing and riding, : 
which it was fit his lordſhip ſhould be acquainted with. : 
[1078] Beſides, it was of great conſequence, in regard ſuch ſer- 1 
| vants are apt to flatter their young maſters, and to entertain X 
their thoughts with ſuch things as would be rather pleaſing 5 
than uſeful to them. 4 
Laſilh, With reſpect to the tenderneſs of the young lord's pe 
conſtitution, that was, however, of late grown ſtronger, and ve 
he being now upwards of twelve years of age, this was the 5 
proper criſis for forming his mind, and inſtilling into him 2 de 
taſte of thoſe noble qualities, and that ſpirit, which became a an. 
perſon of his high ſtation, in order to make him uſeful to his tak 
country; and this being the proper time, ſurely it was reaſon- 
able to truſt providence in theſe caſes, and to ſend the young my 
nobleman to ſome publick ſchool, | | pla 
(a) Car. 2. Lord Chancellor: The father by the (a) ſtatute has a right 1107 
N to diſpoſe of the guardianſhip of his child until twenty-one, 2ca 
and having done ſo here, it will be (1) binding, unleſs ſome I: 
miſbehaviour be ſhewn in the guardian, in which caſe it being infa 
a matter of truſt, this court has a ſuperintendency over it. Inſti 
But as to the objection, that this right of guardianſhip Wi V 
does not ſurvive, becauſe it is not ſaid in the will in expreß _ KD 
terms, that it ſhall go to the ſurvivor, there ſeems to be no e 
colour for it, becauſe where ſeveral guardians are appointed Wag 
by a will, each of them ſeems to be a compleat guardian, i WW 3} 
like the caſe where there are two or three church-wardens df 5 the j 
a pariſh, each of them is a diſtinct church- warden; and it 8 night 
would be miſchievous, and of very ill effect, if where there touch 
are ſeveral guardians appointed by a will, and ſome refuſe to 15 
act, that the reſt ſhould not be able to do any thing; and pet Marc! 
[ 108 ] this muſt be the conſequence, if a guardianſhip deviſed = 
ſ>veral ſhould be taken to be one joint naked authority; ſuc ce 
conſtruction would make the act of little force; a guardia Wil the 1c 
has an authority coupled with an intereſt, and may bring! ings, 2 
— 3 8 age, 
s the 


(1) Vide Dillon v. Lady Meuntcaſbell, 3 Bro. P. C. 341. | 
| 5 will 
3 


N 
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writ of raviſhment of ward on the infant's being taken from 
him; and tho' it is true, that the damages recovered ſhall by 
the ſtatute go towards the benefit of the ward, yet the decla- 
ration muſt lay it ad dampnum of the guardian the plaintiff. 


The reaſon of auditor Curl's caſe, where, on the office of 
auditor being granted to two, without ſaying and to the ſur- 
vivr, ſuch office on the death of one, was held to be deter- 
mined, was, becauſe in ſuch caſe both made but one officer, 
as the two ſheriffs of Middirſex make, as to their office, but one 
perſon. In the preſent caſe, here is a plain right placed and 
veſted in Mr. juſtice Eyre as the ſurviving guardian, and who, 
every one is aſſured, will well execute ſuch truit, which it will 
be impoſſible for him to do, without being allowed to place 
3 chuſe the governor, gentleman, Sc. to attend upon and 
his 7 tab care of this young nobleman. . | 
- And tho' Dr. Stubbs may be a good, learned, and pious 
ung 25 man, yet he may not be ſo fit to attend the young earl to all 
Wh 2! 4cc5, for inſtance, to courts, places of exerciſe, and diver- 
;oht 5 bons, Sc. at which it may be proper for his lordſhip to ap- 
one, = pear. | 
rome 5 | But J muſt differ from Mr. juſtice Eyre, as to ſending the 
cing z infant to a publick ſchool, which may be thought likely to 
: itil into him notions of flavery. | 
lig 2 | Wherefore per cur': Diſcharge Dr. Stubbs from being go- 
corel Xx | Yernor, as alſo Mr. Bennet from being gentleman, and deliver 
be no de infant into the hands of his guardian Mr. juſtice Eyre, 
"intel 5 wao deſired the young earl might dine with him. | 
rdian, 1 But Lord Chancellor ſaid, that this was in confidence that 
ens of 5 [the judge ſhould return him to his mother the counteſs at 
and it 5 night, for chat as yet, the court would not make any order 
ther WR fo chin the cuſtody of the earl's perſon. | 
ule i 
nd yet 
ſed d 
ſuch 
ardial 


ing! 


f Aiterwards on the great ſeal's being taken from the earl of 
| Hacclesfield, and placed in the hands of three lords commiſſion- 
ni. March 1724. Mr. juſtice Eyre (lately made lord 
i . (Chict baron of the exchequer) exhibited his petition to 
5 me lords commiſſioners, ſetting forth the former proceed- 
„and that the infant earl, who was now juſt fourteen years 
5 of age, and had been married to lady Sſanna Neel, daughter 
I to the countels of Gainſh5rough, was detained from the pe- 


10 . 
1 G 0 tetioner; 
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titioner ; that ſuch marriage was without the conſent or privity 
of the ſaid lord chief baron the ſurviving guardian; therefore 
tae petitioner thought it his duty to lay theſe things before the 
court, praying, that the cuſtody or tuition of the infant lord 
night be granted to him, and that the court. would make ſuch 
order touching this matter, as they ſhould think proper. 


Upon this the counteſs dowager of Shaftſhury petitioned 
the lords commiltioners, that the order of the late lord Mac- 
clegſieldl, declaring the right of guardianſhip to belong to the 
lord chief baron He, and directing the perſon of the infant 
earl to be delivered to the ſaid lord chief baron, might be ſet 
aſide. 1 

Alſo the infant earl petitioned the lords commiſſioners, in— 
ſiſting, that the guardianſhip of his lordſhip given by the will, 
was determined by the death of two of the guardians, and 
praying that his lordſhip, being now of the age of fourteen 
years, might be at liberty to chuſe his guardian. 

On hearing, theſe petitions, the court ordered a ſequeſtra- 
tion, unlef(s cauſe, both againſt the counteſs [dowager] of 
Shaftſb:ry, and againſt the counteſs of Gainſborough, for their 
contempt in contriving and effecting this marriage without the 
conſent of the guardian, and without applying to the court, 

And the perſon of the infant earl was ordered to be reſtored 
by the countels [dowager] of SHaſtſbury to the lord chicf baron, 
it being the opinion of the court that tho? the declaration made 
by the late lord chancellor, that the right of guardianſhip did 
belong to the lord chief baron as ſurviving guardian, and 
the order made thereupon, was ever 0 erroneous, yet that 

the fame was a good order until reverſed, and conſequent!y it 
was a contempt to break it. — 


On the 15th May, the three lords commiſſioners, (viz.) 


Sir Jeep Jetzil maſter of the rolls, Mr. baron Gilbert, anc 
Mr. J. Raymond, having heard this matter ſolemnly argued by 
counſel on both ſides, gave their judgment, which was de— 
livered by the lord commiſſioner Fehl, that the court were 
all of opinion, the ſequeſtration againſt the counteſs of Shaft/bu! 
ought to be abſolute, | 

The marriage of a ward without the conſent of the guardian, 


is a raviſhment of the ward, 2 7%. 440. and aggravates in 
this 


cogniz 
the con 
circum 
pri. ity 
recogn 
Court, 
mittee, 
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this reſpect, that after ſuch * raviſhment by marriage, the 
ward cannot be reſtored to ſuch condition as he was in before, 
it being rendered impoſſible by the wrong of the raviſher. 


By the ſtatute of Veſiminſter 2. cap. 35. tis enacted, that 
if one be guilty of raviſhment, either of a male or female ward, 
if the ward be reſtored, tho' not married, the raviſher ſhall 
be puniſhed with two years impriſonment ; but-if the ward 
be not reſtored, or if he be reſtored and be married, the party 
gulty of ſuch raviſhment (if he cannot make ſatisfaction for 
the marriage) ſhall be puniſned by impriſonment for life, or 
by abjuring the realm, at the diſcretion of the court where he 
is tried; fo that a raviſhment of ward became an oftence not 
only againſt the guardian, but againſt the king: and whereas, 
on the ward's being married, the raviſher was to be puniſhed 
by perpetual impriſonment, or by abjuring the realm ; this 
ſhews the greatneſs of the oflence, by the grievouſneſs of the 
puniſhment. | 


And the matter of marrying infants without the proper 
confent of guardians, is provided againſt, both at law and 
in this court, eſpecially the latter, it being notorious, that a 
court of equity entertains no greater jealouſy of, nor ſhews 
more reſentment againſt any thing, than the unlawtul mar- 
rage of infants. | 

Pa the caſe of the marriage of a lunatick, (viz.) that of 
r. Packer's marrying Mrs. Ash, the court (a) committed 
Mr. Packer, the parſon, and others that were their agents, 
and Packer continued in cuſtody for a conſiderable time, and 
Infants and Junaticks may be compared together, both of 
theſe being unable to take care of themſelves, 

| . 


in caſe where an infant 1s committed by the court to the 
cuſtody or care of any one, fuch committee gives a (x) re- 
cognizance, that the infant ſhall not marry without leave of 
tue court, which form is very rarely altered, and on ſpecial 
circumſtances ; ſo that if the infant marries, tho' without the 
privity, or knowledge, or neglect of the committee, yet the 
recognizance is, in ſtrictneſs, forfeited, whatever favour the 
court, upon application, may think fit to ſhew to ſuch com- 
mittee, when he appears not to have been in fault. 


G 4 


EYRE v. 
Counteſs of 
SHAFTS- 
BURY. 
1111 
The puniſhment 
inflicte by the 
law on ſuch as 
married a ward 
without the con- 
ſent of the guar- 

dian. 


(a) Vid. Preced. 
in Chan. 412. 
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But 


1 a 
N . In lord S»mmers's time, Mr. Goodwin married an infant F 
6 Countels of (Mrs. Knight) and was committed, and this commitment was ma 
. armed followed by an act of parliament for diſſolving the marriage. lor 
i; (a) 22 Mali 12 So on (a) Sir Edward Hannes's daughter and heir who was tho! 
4. Anne Reginæ, 3 ; 23 | edu 
i: Hannes verſus. an inſant being inveigled from her guardian Dr. Maugh, and 
. Waugb, at married to one Hillis, tho' Mrs. Hannes was not taken from a |. 
by” Tnightſbridge. ; . 
9 * za is | a guardian a{ligned by the court, yet, in that caſe, both Mr, 1 
"i of the judicial Millis, and the parſon, and the agents, were all committed by ſup; 
i authority of the : „„ Le, 
. maiter of the the maſter of the rolls, Sir Zohn Trevor, and the order after- his; 
1 olls, Pe 104. . , - 
3 rolls: Pete. wards confirmed by lord Harcourt; and as this court puniſhes ſuch 
x the inſtruments where ſuch marriage is had without the con- B 
13 ſent of the guardian, ſo, if there be only an apprehenſion, only 
that the infant will be married unequally, either by the guar- juſti 
dian, or by his neglect, a court of equity will interpoſe, and that”, 
. * - = ”- [ 
ſend for the infant, and commit him to the cuſtody of a pro- riage 
per perſon, or relation, in order to prevent ſuch danger; as at m 
was done in the cafe of the infant lady Catharine Annefley by 77 
3 lord chancellor Ffgrcourt, and likewiſe in another caſe, (viz.) 3 
4 N 41s 
N V 1 9 , 
that of Mr. & p12 of Staffer d/hire, by lord Macclesfield (1). ried 
But the preſent cafe is {till of a higher nature, as it is the bur” 
aſe of a peer of the realm, in whoſe education the publick is 1 
intereſted ; and where the guardianſhip of him is deviſed by a In 
peer of the realm, (v/z,) by the will of the late lord Shaftſbury, 
NE | | | O! 
As to the ovjection that has been made to the order of 3g 
1 : deque 
this court, that there are no words therein, that the infant 1 
ſhall not be married without the conſent of the guardian: 5 
1 5 9 ü > anne 
Nep. the court could not ſuppoſe, or foreſee, that any 
perſon would marry the- infant without the guardian's con- K, 
. * . i ſia? 
ſent; and for that reaſon, there was no expreſs proviſion 185 
againſt it in the order; but ſtill this prohibition is implied, but i: 
(z.) that no perſon, without the leave of the guardian, 18 foi 
Mould marry this infant: beſides, by the ſame reafon that Otenc 
theſe words ought to be inferted, the order ſhould likewiſe 2 
have provided, that no perſon ſhould take away, or raviſh infant 
this ward from the guardian, Sc. all which things are ſurely canno 
implied; but further, it is a ſufficient anſwer to this objeQion, Ref 
that ſuch negative words are never inſerted in the order. 2 guat 
. AY — parliat 
7 — rg 0 11 
(1) Et vide Lora Rapmond's caſe, Ca, temp. Tal. 58. Smith v. Smith, 3 Atk. Clans, 
304 Fatern 
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But then it is objected, here is no diſparagement in this 
marriage; foraſmuch as the birth of the noble lady, to whom 
lord Shaft/bury is married, and alſo her quality, are equal to 
thoſe of her huſband ; and ſhe has had the advantage of being 
educated under the counteſs of Gainſborough her n, 
2 lady of great honor, virtue, and quality. 


Neſp. Admitting all this to be ſo, yet it may be reaſonably 
ſuppoſed, that if the infant earl had Raid till he had attained 
his age, and could have made a jointure and ſettlement, in 
ſuch caſe his lordſhip might have had a better portion. 


But in reality, tho* there be no diſparagement, yet this is 
only by way of extenuation, and can never be urged as a 
juſtification ; for it is the marriage without the conſent of 
the guardian, that conſtitutes the offence, ſo that ſuch mar- 


riage having been to one of equal degree and fortune, can 
at moſt tend but to extenuate. 


And it is obſervable, that the diſparagement of the ward 
was not where ſuch ward without the guardian's conſent mar- 
red one of inferior degree, as a villein, citizen, or burgeſs, 
but where the guardian himſelf married the ward to one of 
inferior degree, for which ſee the ſtatute of Merton, cap. 6 & 7 
2 Inſt. 1 92. 


Oel The puniſhment of this raviſhment of ward by 


ration, or otherwiſe, would be fruitleſs, ſince the mar- 
rage N been once ſolemnized and perfected, the ſame 
cannot be afterwards reſcinded or diſſolved. 
Ry. The like objection might be made, tho' the mar- 
lage were ever ſo much to the difparagement of the ward ; 
but in all theſe caſes the reaſon of inflicting puniſhments 


is for example's ſake, and to deter others from the like 
offence of raviſhment of wards. 
Ob, 277. 


ed! leſt 


This marriage is by the counteſs the modes of the 
infant carl, who is guardian, by nature and nurture, and fo 
cannot be guilty of a raviſhment of ward. 
Reſp. The right of a teſtamentary guardian takes place of 
2 2uardtanſhip. by nature; by the expreſs words of the act of 
Parliament the guardian by will takes place of all other guar- 
Glans, and his PE by that law, is a continuation of the 
paternal authority. 


Obyett. 
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Objecs. There is no inſtance of any one caſe, where a com- 
plaint has been againſt an infant s mother, for taking away 
her own child. 


Reſp. The lords Selkirk and Oriney guardians of the infant 


duke of Hamilton, petitioned againſt the ducheſs of Hamilion 


for taking away the infant duke out of their cuſtody, and 
their complaint was received ; upon which the court would 
have proceeded againſt the mother, but the guardians could 
not mike out their right of guardianſhip, by reaſon of ſome 
defect in the inſtrument under which they claimed. 


So that all theſe objections being anſwered, the court are of 
opinion, that the ſequeſtration againſt the counteſs {dowager} 
of Shafiſbury ought to be made abſolute. 


As to the cafe of lady Gainſborough, that feems to differ; 
and here the queſtion is, whether the counteſs of Gainfhoraugh's 
conſenting that her daughter ſhould be married to the infant 
earl, be not a contempt ? 

8 Ediv. 3. pag. 52. The caſe was a writ,of raviſhment of 
ward was brought againft four men and a woman, the men 
took away the ward, and the woman, knowing that the four 
men had taken away the ward, married the ward to her daugh- 


ter; upon which Hirle, C. J. gave the rule, that the woman 


was equally guilty with the four men, of the raviſhment of 
the ward, the marriage of the infant, without the conſent of 
the guardian, conſtituting the offence; and tho' the guardian 
be not appointed by the court, nor any commitment made 
by the court of the infant, yet have thoſe been puniſhed, who 
have married the ward without the conſent of the guardian, 
as appears from the above cited caſe of Mrs. Hannes, where 
the caſe was nothing more than that of marrying the infant 
without the conſent of the teſtamentary guardian, and the 
decree was only for an account of Sir Edward. Hannes the 
father's perſonal eſtate, and for an allowance of maintenance 
ſor the infant. 


Whereas in the principal caſe, the decree goes ſomething 
further, as it directs that the will of the late earl of Shof:- 
ſbury ſhould be performed, part of which will is, that the in- 
fant earl ſhould be under the care and guardianſhip of tie 
perſons named therein. 


la 


A 
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In 3 Co. 38. (Ratcliff*s caſe) it was reſolved, that every an- 
cc or, whether male or female, might bring an action, of treſ- 
p:'s or raviſhment of ward, againſt any one for taking away 
his heir apparent, male or female, and for marrying ſuch 
heir, and that it is not material, of what age ſuch heir then 
was; and as the anceſtor might bring ſuch action for taking 
away and marrying the heir, ſo alſo might the guardian for 
taking away and marrying the ward, 


It does not appear, that the late earl of Gainſborough left any 
reſtamentary guardians of his children, ſo that as the counteſs 
was guardian of them by nature, the marriage of her daughter 
belonged to her, conſequently, it is to be preſumed, that ſhe 
married her daughter to the infant ear], at leaſt, if ſhe did 

not, ſhe may purge herſelf by oath. 


But it is material, that the Lord C. B. Eyre, the 8 of 
the infant earl, has not in his petition, made out any direct 
charge, or prayed any thing againſt the counteſs of Gainſ- 
b:r:1%h, and poſſibly, the court may not be bound, ex icio, 


to puniſh for a raviſhment of a ward, where there is no. 


complaint, 


This court has the care, but not the guardianſhip of in- 
fants, and the Lord C. B. Eyre is not a + guardian appointed 
by the court, but by the will of the father, in which reſpect 
the court is the leſs concerned. 


And tho' the „lat. 12 Car. 2. c. 24. ſays, that a N 
guardian may maintain an action of raviſhment of ward, 
it the infant be taken from him, yet the ſtatute does not injoin 
tim to do it, but refers the ſame to the diſcretion of the 
Zuardian. 

Du that in this caſe, foraſmuch as the teſtamentary guar- 

an has not complained of, or prayed any redreſs againſt 
" „ Gainſborough, the court will do nothing againſt her, but 

dulcharge the order of ſequeſtration with refpes to her (1). 


And now we come to the petition of the infant earl of 
Shafiſbury, where it is firſt objected, that tho' the court might, 
don a petition, make a proviſional order for the taking care 
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Erk vw. of an infant, yet that they ought not to make an order de- b 
ee termining the right of guardianſhip, unleſs the matter be 4 
BURY. brought judicially before them, by bill, anſwer, and proofs. N 
[ 118 } Reſp, In this caſe, here are a bill and anſwer, and both the 
| will, and the deviſe of the guardianſhip, are ſet out by the 85 
bill, whereupon the decree ſays, that the truſts of the will ſball be th 
performed, one of which ſaid truſts is the guardianſhip of he 
the infant. | He 
That lake, Tt is not material that the earl was defendant, for ſo it was 
Gee es in the caſe of Mrs, Hannes, who was married to Mr. I/llis, wg 
wir, . without the conſent of the guardian; and this court may, up- ws 
Jets . fon petition only, without any bill or decree, make an order Mm 
6 ens to determine the right of guardianſhip, in regard the care of mw 
infants, foils all infants is lodged in the king as pater patriæ, and by the 8 
Ee 2 king this care is delegated to his court of chancery. | oy e 
court of chance - tes, 
Ty, Which in conſ”quence thereof hath uſed, upon petition only, without any bill or decree, to make the 
orders touching the date, mination of ſuch right. 
the 
In F. N. B. 232. the king is bound, of common right, b. 1 
and by the laws to defend his ſubjects, their goods and chat- guar 
tels, lands and tenements, and by the law of this realm, every ſteac 
loyal ſubject is taken to be within the king's protection, for T 
| which reaſon it is, that ideots and lunaticks, who are unca- infar 
; pable to take care of themſelves, are provided for by the king accoi 
. as pater patriæ, and there is the ſame reaſon to extend this 2 this 
| care to infants. (1), guate 
| This is the reaſon given in the writ de ideotd inpuirendt, 
which the king iſſues out to take care of him, who regimini 7 
fui ipfeus, & banorum, & terrarum ſuarum, minim? ſufficit, which £2 
8  _ reaſon alſo appears in the writ de lunatico inguirendo, and in N 
| 4 Rep. (Beverley's caſe) infants, as well as ideots, are ſaid to of ag 
| | be under the care 3 protection of the crown, as perſons Lor 
þ equally unable to take care of themſelves, "Xp 
Ei ] In like manner, in the caſe of charity, the king, pro bons 85 
publics, has an original right to ſuperintend the care thereof, 3 
ſo that, abſtracted from the ſtatute of Eliz. relating to charita- 
WW | | 1 f Vi 
on his 
(1) But the caſes of eee and infants are diſtinguiſhed by lord ardwicke anſwer 


in Ex parte I biftid, 2 Ark, 315. 
ble 
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ble uſes, and antecedent to it, as well as ſince, it has been ExRRE +, 
every day's practice to file informations in chancery in the Counteſs of 


a hel SHAF'TS= 
attorney general's name for the eſtabliſhment of charitics, > 


Alſo in the caſe of (a) Berty and lord Falkland, the lord (a) 2 Vern, 334 
Somers, in delivering his opinion, takes notice, that ſeveral 
things are under the care and ſuperintendency of the king, as 
he is pater patrig, and inftances in all charities, ideots, luna- 
ticks and infants. | 


Indeed ſeveral acts of parliament have made alterations in 
ſome caſes of this nature, which ſo far ſtand altered, and no 
further; but unleſs there be expreſs words in an act of par- 
lament for that purpoſe, the original juriſdiction of this court 
remains as before; but there is not any one act that has 
taken away the original juriſdiction of this court with reſpect 
to o this care and ſuperintendency in the caſe of infants, chari- 

ties, ideots and lunaticxs. Since the ſtatute which took away 
the court of wards, the juriſdiction of wardſhip (b) returns to (3) 2 Verne uh 
the court of chancery; and it appears by the Regiſter 21. ſupra 
b. 198. that a writ may iſſue out of this court to remove the 


guardian of an infant, and to put another guardian in his 
ſtead. . 


The law is particularly favourable to, and careful of an The? an infant 
: DEE ; g 5 a canrot bring an 
infant 8 intereſt, and thoꝰ the infant himſelf Cannot bring an account againſt 
, . . 16 . . his guardian 
account againſt the guardian, until“ his coming of age, yet 45 coma 
a third perſon may bring a bill for an account againſt the of age, yet a 
MESS | | 25 ; . - ; | third perſon may 
guardian, even during the minority of the infant (1 !, bring ſuch bill 
| for an accounty 
even during the minority of the infant. 


So in all decrees againſt infants, even in the plaineſt caſes, [| 120 


a day muſt be given them to ſhew (t) cauſe when they come 
of age, 


, 
\ 
p 
| 
1 
{ 
? 
7 


Lord Sommers has often ſaid, that this court ſhould be 
always open for petitions; and orders on petitions, in regard 
to the guardianſhip of infants, have not only been provi- 


— 


1 


(1) So, Earl of Pemfret v. Lord Windſor, 2 Ver. 484. 


+ Vide vol. 1. 504. Fountain v. Caine 2 ai”; where it appears that an infant 
on Its coming of age, and before the decree made abſolute, may put in a new 
anſwer. See alſo the caſe of Sir John Napier verſus Lad; y Efagham, poſt. 401. 


50 nals 


EYRE Yi. 
Counteſs of 
SHArTs- 
BURY. 


(a) 18 March 
1718. 
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ſional, but in ſome caſes deciſive, as to the right of guar- 
dianſhip. 

Thus in the caſe of lord Tenbam and Barret, there was no 
bill depending in this court, but only a petition, deſiring that 


lady Tenbam the mother, being a papiſt, might not have the | 


guardianſhip of the infant (a) determined on petition againſt 
the mother; upon which an appeal was brought to the houſe 


of lords, before whom it was never objected, nor once thought 


of, that this court could not, on a petition only, determine 
the right of guardianſhip ; and on. the appeal the (1) lords 
alſo determined the right againſt the mother. 


Alſo in the caſe of a teſtamentary guardian, ſuch guardian 
having a plain legal right upon the words of the will, and the 
whole caſe ariſing thereon, there can be no need of a bill in 
equity, no proofs of either fide are. requiſite, or can ava; 
and therefore the matter is properly determinable upon a pe- 
tition without a bill. 


But in the laſt place it is objected, that upon the word- 
ing of this will, the lord chief baron has no right to the 
guardianſhip, the ſame being deviſed to him and two others, 
without ſaying and to the ſurvivor of them, and that this is a 
joint perſona] confidence wherewith three are intruſted, where- 
fore by the death of any one, the guardianſhip is determined; 
and to prove that a guardianſhip is perſonal, it has been urged, 
that it is not aſſignable, nor will it go to executors or admi- 
niſtrators. 


Reſp. J admit a guardianſhip is not aſſignable, neither will 
it go to executors or adminiſtrators; but for all that, it is 
coupled with an intereſt, and is not a naked authority: | 
admit alſo it has been ſaid, that where a naked authority is 


given to two, if one dies, the ſurvivor cannot act; but the 


ſame book, (viz.) 1 %. 112, 113. ſays, that where an 
authority is coupled with an intereſt, it does ſurvive. 
Cale of Gardiner and Sheldon, (YVaucthan 182.) the caſe of 3 
guardian is compared to that of an executor or adminiſtrator, 
which is not aſſignable, but yet ſurvives; and tho? a guardian 


— 


(1) 2 Bro. P. C. 339.—Et vide Harg. Co. Litt, 88. note (16). 
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be not in all reſpects to be compared to an executor, in re- Counteſs of 


gard the latter may continue his executorſhip, by appointing 
an executor by his will, yet the caſe of a guardianſhip de- 
viled to two, is ſtrictly like the caſe of an (+) adminiſtration 
granted to two, (eſpecially where the debts amount to as 
much as the aſſets ;) for in that caſe, as well as in the caſe of 
two guardians, an adminiſtrator cannot aſſign his adminiſtra- 
torſuip, it will not go to his executors or adminiſtrators, but 
to the ſurviving adminiſtrator ; ſuch an adminiſtrator is ac- 
countable to the creditor for every thing, as much as the 


guardian is to the infant; ſuch an adminiſtrator can make 
no profit. | 


And that a guardianſhip is coupled with an intereſt is moſt 
apparent, in that a guardian may bring an action and avow 


41 
as domin:is pro tempore. 


A guardianſhip is not properly an office, nor to be re- 
ſembled (for inftance) to the office of a parkerſhip; for the 
former has an intereſt in the infant's eſtate ; but a parker has 
mr right or intereſt in the park, or land incloſed therein, and 
the owner of the land may determine ſuch office by diſpark- 
ing the park, or killing the deer; and whereas in Pop. 204. 
it is ſaid, that where the lord Grey committed the cuſtody of 
bis ſon to four, and one of them died, the authority determin- 
ed; this caſe is put upon the clauſe of the ſtatute of 4 & 5 

Phil. & Mar. cap. 8. which ſays, “ that whoſoever takes a - 
* camſe] unmarried, and under the age of ſixteen, out of the 
© © culody of their father or mother, or any ſuch perſon to 
„hom the father in his life-time, or by his will, or by any 
act in his life-time has appointed the ſame, ſhall be ſub- 
ject to the pain of two years impriſonment, or to the pay- 
nent of ſuch fine as the court ſhall appoint”, So that by 
that act, as to this ſpecial purpoſe, the father might by will or 


— 


ee 


m_ 


EyRE v. 


SHAFTS- 
BURY. 


ſ a3] 


in his own name, may make (a) leaſes during the minority of (4) 2 Roll. Abr. 


„ pl. 3. 


the infant, and may grant copyholds (5) even in reverſion, (3) lbie. 


See 2 Vern. 514. Adams verſus Buckland, where on an adminiftrat 
gfanted to two, and one dying, 


Plucd accordingly on hearing civilians (1). 


(i) Cal, temp. Talb. 127. 


: , W. tion being 
it was held to ſurvive to the other; and more par- 


rey the caſe of Hrd/on v. Hudſon, 30 Fuly 1735. where lord alt deter- 


deed 
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deed appoint the cuſtody of his daughter, but ſuch appointee 


Counteſs of had not the like intereſt as the guardian has, he had but a bare 


SHAF'TS- 
BURY. 


[ 123 ] 


[ 124] 


authority. 


As to auditor Curl's caſe, that depended upon the ſtatute 
of the 32 H. 8. cap. 46. but in the principal caſe, when the 
now infant earl was fo very young as not to be above a year 
old, and the teſtator had appointed him three guardians it was 
hardly probable, that the teſtator himſelf could imagine, that 
all thoſe three guardians ſhould live until the child's age of 
twenty-one; and then to ſay, that the guardianſhip ſhall de. 
termine by the death of any one of the guarcians, would be to 
affirm, that the more care the father take, of the child's 
education, the leſs it ſhall profit the child, becaule by the 
death of any one of theſe guardians the child ſhall be without 
a guardian, and the more of them were appointed by the 
father, the leſs likelihood there would be that they all ſhould 
live till the child ſhould arrive to twenty-one. 


Lord commiſſioner Gilbert was of the ſame opinion. with 
lord Fehl, obierving further, that the court of chancery has 
an original juriſdiction of the right of guardianſhip, and as 
formerly the lord by priority, (i. e.) that lord of whoſe manor 
the lands which were firſt in the family were held, had a right 
to the guardianſhip, ſo the court of chancery could determine 
touching that priority. | 


And tho? tenures in chivalry be taken away, yet the juri-- 
diction which the king had, as pater patriæ, remains. 


It appears from Bra#on, lib. 3. cap. 9. and Fleta cap. 2. 
and Stamford fe. 37. that the king is protector of all his ſub- 
jects; that in virtue of his high truſt, he is more particular) 
to take care of thoſe who are not able to take care of them- 
ſelves, conſequently of infants, who by reaſon of their non- 
age are under incapacities ; from hence natural allegiance 
ariſes, as a debt of gratitude, which can never be cancelicc, 
tho? the ſubje& owing it goes out of the kingdom, or ſwears 
allegiance to another prince, 


It has been objected, that this is a matter of right and muk 
be determined by a decree on bill and anſwer, 
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But poſſibly then it will be too late; and when this right Lat 2 
depends upon the plain words of a will, why ſhould the infant i 


SHAFTS= 
be delayed, br put to the charge of a deeree? EUPY: 


This is an authority coupled with ati inteteſt, and no pre- 
tence that the guardians are obliged to act jointly; The 
actions given by the law plainly ſhew, that the guardian has 
an intereſt, The remedies are, I/, treſpaſs if one takes 
zway the ward, and the guardian has got poſſeſſion of him 
again, or if the ward is {till detained, then a writ of raviſhs : 
ment of ward. 5 A} | 


And as to the objection, that the guardian can make no 
profit of his guardianſhip, if this be for the ſervice of the fa⸗ 
mily, (as ſurely it is) why ſhould it not be as valuable, as if 
the fame could have been turned to his own advantage! 


E 
1 42 
e eee eee e. 
- 5 5 


Tne father may bring an action againſt any perſon for 
taxing away his heir, and ſo. might any anceſtor againſt any 


n 
both SSD: eee 
. 
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— noe Bro: eaarh ES 
- * * >1 


3 


perſon, except againſt the lord of whom the lands were held in un 
chivalry, before ſuch tenure was wholly taken away. 4 4 
; The caſe in Poph. was only, where the parties having the f „ | 10 
, "On. | [ 125 ] 
3 cuſtody of the infant given to them, were inveſted with a 
+ bare authority for a particular purpoſe, and ſo the death of one 
5 of the guardians determined this joint authority; whereas the 

ſtatute of 12 Car. 2. (which was drawn by lord chief juſtice 
5 Hale) gives the guardian an I coupled with an ins 
— tereſt, 


Such teſtamentary guardian takes place of all other guar- 
vians, and his intereſt is for the good and honour of the family; 
35 the father was the head of the family, ſo the ſtatute puts 
him in loco patris. 


Wherefore he agreed with Lord Jehyll in toto, as did allo 
Lord Commiſſioner Raymond. (1) 


Cen 


— ” — - 6 
* — thc Lab » = - — 0 


TT F717, > 4 


(1) The ſubſtance of the caſes reſpecting intendence of guartlans; is to be 
the ſeveral kinds of guardianſhip, and in Harg. Co. Litt. 89. 5. no 
the origin and extent of the juriſdiction 12; 13, 14, 15, 16. 
bf the court of chancery, 2 in the ſuper- 
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Caſe 25. 


At the Rolls. 
E Eq. Ca. Ab. 


293. pl. 18. 
One dæviſes 
cool. to the 
church of St. 
Helens, this is. 
good, and be- 
longs to the 
chutrch- war- 
dens, and to be 
implcyed in 
the repairing 


De Term. S, Hill. 1722. 


* 


Attorney General verſus Ruper. 


NE by will gave 500d. to his wife for life, remainder 

to the pariſh church of St. Helens, London, which is an 
impropriation; upon this the queſtion was, whether the vicar 
or ſtipendiary of this church, ſhould be intitled to this 5001, 
after the teſtator's widow's death, or whether it ſhould go 
to the churck-wardens for the repairs and improvements of 
the church ? 


and adorning the church. 


Parſon a corpge 


tation far the 
taking of land 
for the bene fit 
ot the church, 
as the church. 
wardens u for 
Pet {anal things. 


151261 


The Maſter of the Rolls took time to conſider of the caſe, 
and afterwards pronounced his decree, that this 500 J. ſhould 
not go to the vicar or ſtipendiary of the church, but did belong 
to the church-wardens for the reparations of the church, and 
the improving and adorning the ſame. 


* His Honour took notice, that money or charity given for 
repairing a church, is one of the charities mentioned, preſerved, 
and eſtabliſhed, by the Stat. 43 El:z. c. 4. that as on the one 
hand the parſon of the church is a corporation for the taking of 
land for the uſe and benefit of the church, and not capable of 
taking goods, or any perſonalty on that behalf; ſo on the con- 
trary, the church-wardens are a corporation to take money, ot 
goadi, or other perſonal things for the uſe of the church, but 
are not enabled to take lands. 


That goods given or bought for the uſe of the church are al 
bens eccleſiæ, for the taking whereof the church-wardens ma? 


bring treſpaſs, F. N. B. gr K. and may bring treſpaſs for the, 


taking of theſe goods, as well in the time of their predeceſlors, 
as in their own time. 


Wherefore the court decreed this 5007. to be applied to. 
wards the repairing and adorning the church. 
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Caſe 26. 


At the Rolls. 
2 Eq. Ca. Ab. 
2 32. pl. 4. 
Huſband ſeiſed, 
in right of his 
wife, af a ſhare 
of the New Ri- 
ver water, the 


wife cannot be 
barred ſans fine; ; and where they both without a fine mortgage ſuch ſhare, and the wife after the 


huſband's death pays intereſt, this will not atiirm the mortgage. 


Drybutter ver/us Bartholomew. 


ARON in right of the wife ſeiſed in fee of a ſhare of 
the New River water, baron and feme make a mortgage 


by way of leaſe for 1000 years by deed w vithout fine, reſerving 
a Peppe een rent. 


The baron died, upon which the feme received the profits, 
and paid the intereſt ; and now the mortgagee brought this 
bill to forecloſe the wife, inſiſting, 1/7. That this leaſe 
being not actuallj void, but only voidabie by the feme after the 
baron's death, and the feme having, when diicovert, paid the 
intereſt, the fame amounted to an election in her to affirm the 
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leaſe, | Xt | 
Or, 24ly, That if the mortgage were not affirmed, yet the 4 {i} | 
decree of forecloſure which was defired, would better the legal 1 1 
Nt utle of the mortgagee, and not prejudice the feme. 4 | 
) after of the Rolls: A fine may be (and uſually is) leviedof [ 128 ] 7 
the, , t New River ſhares, by the deſcription of ſo much land g fort , 2 4 
ors, coopert*, and in this caſe there ought to have been a fine, it A 2 1 ; 
being the inheritance of the wife; if there had been a rent K 1 
reſerved, the acceptance of ſuch rent by the wife, when diſ- 4» e. — 
to · ——— v JEL Fon Ae 
covert, would have affirmed the leaſe ; but here is no ac- 22 dels, act ef 0 
ceptance, and the leaſe is of an incorporeal thing, out of 3- Jams J 
wich rent could not well be reſerved. Z5 3. Fes ; Fax. 


+ And wherever a fine 1 recovery are neceſſary for the cutting off the intail 
and remainder of ſech ſhares, in regard the New River runs through three 
counties, (wiz.) Hertford, MiddleJex and Lenden, there mult be three ſeveral fines 
and recoveries paſſed as to any of theſe _— L. a tine and recovery in each 
county. : 

H 2 
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Wherefore the leaſe expiring by the death of the huſband, 
the mortgage is alſo thereby determined, and nothing remain- 


ing to forecloſe. And tho' the court will not narrowly look 


into the title, yet when all this is admitted on both ſides, and 


appears upon the opening, why ſhould I pronounce a vain | 


decree? | | 
Diſmiſs the bill, but without coſts (1); 


* 


(1) In Geodright v. Strapban, Cowp. 
201, there was a mortgage for years by 
huſband and wife, of the wife's inherit- 
ance without any hne levied, and on 


ejectment brought by the 8 Pol after the of the deed, fo atop rift gen. 
TTT 


in poſſeſſion, circumſtances of confirma- 
tion by the wife when diſcovert were 
holden to be a defence in the ejectment, 
although there was no actual re-delivery 


eee See” Ave. Me ea „„ CE 


Caſe 27. 


2 Eq. Ca. Abr. 
Io. pl. 9. 

353. pl. 18. 
Stoppage no pay- 
ment at law, nor 
in equity, unleſs 
under ſpecial 
circumſtances, 
and in caſe of 
mutual de- 
mands, where 
the balance 


only is the debt. 


[ 129 ] 


Jeffs verſus Wood, & al. & e contra. 


R OPBERT Jig the plaintiff's father and teſtator, having 

a nephew the defendant V ood, received him when an 
infant, on his father's death, into his (the ſaid Feff's) family, 
and provided him with cloaths, and ſent him to ſchool; after 


which he took him apprentice in the trade of a wine cooper, 


and as to all expences of cloaths, learning, and board, kept 
an account in his books ; but after he became an apprentice, 
then the board was omitted in the account. 


Then 7ef5 the father by his will gave 500 J. to the . 
ſendant his nephew, and made his ſon the plaintiff Fei his 
executor and reſiduary legatee, and died. 


The plaintiff 72/5 the fon gave the defendant IFedd credit 
for wine, and intruſted him to receive monies ; ſo that the 
defendant Hood became further indebted to the plaintiff. 


On the defendant Mood's ſuing the plaintiff Ie the execu- 
tor, in the ſpiritual court, for this 500/7. legacy, the plaintiff 
Jeſſ brought his bill firſt againſt Mood, and he becoming a 
bankrupt, againſt the aſſignees under the commiſſion, to have 
an allowance made him, out of the legacy, for the money 
which the bankrupt the legatee owed to the teſtator, and 
likewiſe to the plaintiff Fef5; and on the other hand the 
aſſignees brought their croſs bill againſt Tf for the legacy. 
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Maſter of the Rolls: It is true, ſtoppage is no payment at 
law, nor is it, of itſelf, a payment in equity, but then a 
very ſlender agreement for diſcounting or allowing the one 


debt out of the other, will make it a payment, becauſe this 


prevents oircuity of action and multiplicity of ſuits, which 
is not favoured in law, much leſs in equity. 


But it may be a doubt, whether an inſolvent perſon may in 
equity recover againſt his debtor, to whom he at the ſame time 
owes a greater ſum; tho! I own, it is againſt conſcience that 
A, ſhould be demanding a debt againſt B. to whom he is in- 
debted in a larger ſum, and would avoid paying it. 


However, it ſeems that the leaſt evidence (a) of an agree- 
ment for a ſtoppage will do; and in theſe caſes equity will 
take hold of a very light thing to do both parties right. And 
it is fill more reaſonable, that where the matter of the mu- 
tual demand is concerning the ſame thing, there the court 
ſhould interpoſe, and make the balance only payable. 


Now in the principal caſe, the defendant's the legatee's 


demand is in reſpect of the teſtator's aſſets, without which the. 
executor is not liable; and it is very juſt and equitable for 


the executor to ſay, that the defendant the legatee has ſo 
much of the aſſets already in his own hands, and conſe- 
quently is ſatisfied pro tanto; and foraſmuch as it is probable 
tne ſpiritual court will not allow of this diſcount, therefore 


_ the ſuit here is very proper, in order to have ſuch an al- 


lowance, 


So that if the legatee himſelf had brought the bill for his 
legacy, it had been very proper for the executor to have in- 
fiſted, that the legatee owing ſo much to the teſtator, and 
having already ſo much in his hands of the teſtator's aſſets, 
vas conſequently paid ſo far. | 


In the preſent caſe, the aſſignees of the commiſſion of bank- 
ruptcy againſt the defendant Hd bring their bill for the 
:£22cy, and ſtanding in the place of the legatee, can be in 
no better caſe; and therefore, as the legatee had he brought 
his bill for the legacy, might have been told by the executor, 
that having ſo much of the aſſets in his hands, he was con- 


quently paid fo much of his legacy, ſurely the ſame thing 


H 3 may 


Jerrs v. 
Wood, 


[ 130 ] 
(a) Vide 1 Vern. 
122. 

2 Vern. 428. 
Preced. in Chan. 
582. 
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De Term. Paſche, 1723. 


© 


Jerys v. may now be inſiſted upon aodinſt the aſſignees, who ſand in 


Wood. the place of, and repreſent the legatee. 


[ 131 ] Then it was objected, that this demand of the defendant 


Nod, or of the aſſignees, was not a debt but a legacy, and a 
matter demandable in the ſpiritual court where it was ſued 
for, till ſuch ſuit was ſtopped by injunction ; and that the ſta- 
tutes of bankrupts mention only debts aue from and to the 
bankrupt. 

Bur to this it was anſwered and reſolved, that a legacy due 
from an executor who admits aflets, (as in the preſent caſe) is 
in cquity a debt due from ſuch executor, and an equitable de- 
mand is a debt within the ſtatutes of bankrupts. 


Zaly, As to the money or goods lent or delivered to the de. 
fendant 1/724 by the plaintiff the executor, this was held by 
the court to be in part of payment, and that it muſt neceſſarily 
be ſo taken; otherwiſe the plaintiff would have credited the 
deſendant od therewith ; and by the ſme reaſon that if the 
legatee had ſued in equity, the executor might have ſaid and 
inſiſted, that the plaintiff had received ſo much of the legacy 
by money and goods, and that the defendant was ready to pay 
the reſt, ſo the aſſignees claiming the legacy could not be in a 
better condition than the legatee himſelf, 

4thly, The court took notice, that it was not material that 
the defendant was an infant when the cloaths and education 
were provided for him by his uncle; for an infant may be- 
come indebted for theſe as well as a perſon of full age for 
money lent; and the teſtator's having kept an account, as 
between debtor and creditor, of all theſe charges, fully ſhewed 
they were not intended as gifts but loans. 

[ 132 | St y, That there could be no pretence to ſay, becauſe the 
teſtator gave a legacy of 500/. to the defendant Moad, 
therefore this was an argument or evidence, that the teſtator 
intended to remit the former debt; but if a man gives a legacy 
to his creditor to the amount of his debt, this has been con- 
ſtrued a payment or (+) ſatisfaction of the debt, becauſe 2 
man mult be ſuppoſed to be juſt before he is bountiful. 


1 


* 
— — 


_ 


Notwithſtanding this general doctrine, vet where the teſtator has left where- 


withal, and ſhewed his intentions ſo to be, he has been conſtrued to be both jule 
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Decree an account, and let the plaintiff pay only the ſur- 
plus, after having deducted what is due from the legatee, as 
well to himſelf as to the teſtator, but no coſts on either ſide. 


Carteret verſus Carteret. (1). 


ADY Carteret, being ſeiſed in fee of ſome lands in Ad- 

dleſer, part of which were freehold, and part copyhold, 
and having ſurrendered the copyhold to the uſe of her will, 
ieviſed all her ſaid freehold and copyhold lands to truſtees and 
tieir heirs, to the uſe of the eldeſt fon of Sir Charles Carteret 
for two years next after her death, and if the ſaid eldeſt fon 
within theſe two years ſhould become a proteſtant, then the 
truſtees were to ſtand ſeiſed to the uſe of ſuch eldeſt fon in 
tail male, and for want of ſuch conformity, then to the uſe of 
tie ſecond, and every other fon of the faid Sir Charles Carteret 
being a proteſtant, and to the heirs male of their bodies being 
proteſtants; and for want of ſuch conformity in any of the 
ſons, or if they ſhould die without iſſue male, then to the uſe 
of the eldeſt daughter of Sir Charles Carteret, being a pro- 
teſtant, and the heirs of her body being proteſtants, remainder 
to the ſecond, fc. daughter of Sir Charles Carteret, being a 
proteſtant in tail, remainder to the eldeſt fon of Sir Chri/e- 
ber Hale, who was afterwards Sir Edward Hale, and actually 
4 proteitant and born of proteſtant parents. 


Sir Charles Carteret had ſeveral ſons that were all papiſts, 
and continued ſo, but his eldeſt daughter being above the age 
of eighteen years and fix months did conform, and now 
drought her bill againſt the truſtees, to compel them to join 
with her in ſuffering a common recovery of the premiſſes. 


1/7, C/. The eldeſt daughter being above the age of eigh- 


ten and ſix months, her conformity eee is of no avail, 
ſue being diſabled by the ſtatute from taking. 


Cr”: No eſtate or right is to veſt in any of the ſons or 
daughters of Sit Carles Carteret until they conform, and be- 
come proteſtants; their converſion to the proteſtant religion 


— ewe, 


Irrrs v. 
Wood. 


Caſe 28. 


Lord Mac- 
CLESFIELD, 


Deviſe of land 
to tru tees, in 
truſt if the el- 
deſt ſon of A. 
turn proteſtant, 
then to ſuch 
eldeſt fon ; this 
a good de viſe 
not to a papiſt, 
dut to a proteſt- 
ants 


(133 1 


(1) Reg. Lib, A. 1722 fol. 226. 
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CARTERET 
V. 
CARTERET, 


Eeſty! que truſt 
in tail b:ings a 
bil againſt the 
truſtees, to the 
intent they 
ſhould join in 
2a recovery, this 
not proper; but 
it is proper to 
pray, that the 
truſtees may 
convey the pre- 
miſles to ceſtui 


De Term. Paſchæ, 1723. 


is a conditien precedent to their taking the eſtate, and the a& 


of the 11 & 12 W. 3. againſt papiſts, does not affect this 
caſe; for this deviſe is not to a papiſt, but on the contrary is 
excluſive of papiſts; and therefore if this eldeſt daughter of Sir 
Charles Carterei be a ſincere convert to the proteſtapt religion, 
ſhe is intitled to take; but in regard there may be ſome doubt 
of the ſincerity of her converſion, let it ſtand over, 


* 2d Obj. The plaintiff 's bill being to compel the truſtees 
to convey the legal eſtate, in order to have a common recovery 
ſuffered thereof, this is an idle prayer; becauſe the deviſe, 
being to the uſe of the firſt, &c. ſon of Sir Charles Carteret, 
and ſo ta the eldeſt daughter of Sir Charles ſucceſlively in tail, 
is an uſe executed; for a deviſe (1) to an uſe is as much an 
uſe executed, as any other conveyance to an uſe, 


que truſt in tail, who may then ſuffer a recovery; though if the truſtees are alſo truſtees for any 
annuity ſubſiking, they are not compellab]e to part with the legal eftate out of them to the ceſtui * 


truſt i in ta! 11. 


[* 134 ] 


L 135 ] 


ure If this be a doubt, it is reaſonable that the truſtees 
ſhould be decreed to convey ; and if they have no legal eſtate, 
it will not hurt them, 


34 Obj. Suppoſing the truſtees have the legal eſtate, yet the 
bill prays, that they ſhould join in a common recovery, which 
3s, in effect, by compelling the truſtees to join in deſtroying 
zl the remainders created by the will, to make them join in 
diſappointing the will, 


Cur”: So far the bill ſeems proper, that as the plaintiff has 2 


right to the eftate-tail in the truſt, ſo the truſtees ſhould con- 
yey to the plaintiff an eftate-tail in the lands, and after the 
. has gained this eſtate- tail, none can prevent her from 

aving a power to ſuffer a recovery of this eſtate, it being in- 
eident to tenant in tail to ſuffer a recovery; but the deviſe 
being to truſtees to pay ſeveral annuities out of the eſtate to 
ſeveral of the brothers and ſiſters, if any of theſe annuities are 
till ſubſiſting, I do not think that, without the conſent of the 
annuitants, the legal eftate can be forced out of the truſtees, 
they being truitees as well for the annuitants with regard to 
their annuities, as for the plaintiff in reſpe& to the reſidue of 
the profits of the land, 


(t) Vide Harg Co. Litt. 277. a. part of the note to 271. b. 
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But it being ſaid, that the brothers and ſiſters of the plain- 
tiff, to whom theſe annuities are given, are papiſts, let the 
maſter inquire what age they were of at the time of the death 
of the teſtatrix, and when theſe annuities were to veſt : if they 
ſnall appear to have been above the age of eighteen years and 
ſix months, then the deviſe to them is void; but (a) if they 
were ſo very young, as not to be above the age of one, two, 
three or four years, and conſequently incapable of profeſſing 
the popiſh religion, in ſuch caſe, they ſhall retain theſe an- 


-nuities until their age of eighteen years and fix months, from 


which time the annuities are to go to proteſtant kindred, until 
the death or conformity of the annuitants; but if the infants 
were thirteen or fourteen at the time of the veſting of theſe an- 
nuitics, it is my pinion, that then they might be looked upon 
25 capable of profeſſing the popiſh religion; and if in fact they 
d profeſs the ſame, they were thereby incapable of taking, 
and the deviſe to them of their annuities was void. 


| Alio the court ſaid, that ſuch brothers or ſiſters could not 
releaſe their right to any intail given them by the will; for- 
aſmuch as without a fine they could not t bar their iſſue, 


Harris verſus Biſhop of Lincoln. 


711 B OT Barker being ſeiſed in fee of a real eſtate as heir 


on the part of his mother's mother, and being alſo ſeiſed 
in fee of a very ſmall eſtate of * 4/. per annum, as heir to his 


own father, deviſes all theſe lands to truſtees and their heirs, 


in truſt to pay ſeveral annuities and charities; after payment 
of which, he deviſes the reſidue of the rents and profits of the 
premiſſes to his own right heirs of his mother's ſide for ever; 
and the queſtion was, who ſhould be intitled to the reſidue of 
the rents and profits, whether the heir of the mother's father, 
or the heir of the mother's mother ? 


CanTrrer 
VU, 
CARTERET. 


(a) See the caſe 
of Hill and Fil- 
kin, ante. 


An infant under 
the age of eigh- 
teen, profeſſing 
the popiſh re- 
ligion, cannot 
take a real e- 
ſtate; ſecus if 
ſo young as not 
to be able to 
chuſe or under - 
ſtand any re- 
ligion. f 
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Caſe 29. 
Lord Mac- 


CLESFIELD. 


One ſeiſed in 
fee as heir of 
the mother's 
mother, deviſes 
the land to truſ. 
tees in fee, in 
trutt to pay ſe- 
veral annuities, 
and the reſidue 
to go to the teſ- 
tator's right 
heirs of his mo- 
ther*s fide for 
ever; the heirs 
If the mother's 
mother's fide 


intiled to the eſtate and ſurplus of the profits after the annuities paid, 


1//, It was inſiſted, that 3 proof ſhould be read as ex- 
p.anatory of the teſtator's intention. 


To which it was anſwered, that tho? parol proof might be 
in ſome caſes allowed as to perſonal eſtate, as was done in 
the 
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HARHRTS v. 
Biſhop of 
LixN col x. 
(a) 1 Vern. 30. 
(6% 2 Vern, 621. 
Reports in 
Chan. part 3. 


fol. 90. folio, 
edition. 
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heir was intend- 
od, ( he- 
ther the heir 
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mother's ſide, or 
the heir of the 
mothe:'s fa- 
thcr's le. 
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the caſe of Fane verſus Cane (a), yet in the caſe of land, 
where the ſtatute requires that the will ſhould be in writing, 
there ought not to be any parol proof; and therefore in the 
caſe of Strode verſus Lady Ruſſel & al” (b) where the deviſe 
was of lands out of ſettlement, the houfe of peers would not 
allow any parol proof, for that the title of the deviſee muſt de- 
pend upon the words of the will, otherwiſe no counſel that 
mould fee the will, would be able to give advice thereon, 


But Lord Chancellor faid, that the reaſon of this was, be- 
cauſe the ſettlement ſhould be produced; without the pro. 
ducing of which, the Jands were to be preſumed free from 
any ſettlement; and tho* Fanc's caſe was only of a perſona} 
eſtate, yet the ſame being above the value of what one might 
by parol diſpoſe of (for it was a great perſonal GOO it 
ſeemed within the reafon of a deviſe of lang. 


For: .. r u. y 57g- 


1371 
( 5 Cy. 63, 


However, that in this caſe parol evidence of what the tef. 
tator ſaid, or directed, when he ordered the will to be made, 
might be admitted, as where one having two ſons, (e) both 
named John, deviſed land to his ſon John, there parol proof 
was admitted to ſhew which ſon John the teftator meant, and 
yet additio probat minoritatem ; ſo if there were two perions 
both named J. S. of Dale, and I ſhould deviſe my land to 
J. S. of Dale, parol evidence would be admitted, in ſuch 
caſe, to prove which J. S. of Dale was intended by me; and 
for the fame reaſon, in the principal caſe, there being two 
heirs of the mother's ſide, (viz.) one who was heir of the 
mother's father, and the other heir of the mother's mother, 
the court might well admit paro} evidence to ſhew which 
heir of the mother's ſide was intended. | 


Upon which two witneſſes were read, proving, that at the 


ame of making the will, the teſtator declared the heir of his 


mother's mother ſhould have his eſtate, becauſe it came from 
{ thence. 


Then it was objected, that if the will ſhould be conſtrued 
in ſuch manner as to entitle the heir of the mother's mother 
to the eſtate, ſuch will would be void and nugatory, and the 
teſtator, all this while, would be doing of nothing, becauſe, 
without any will the premiſſes would go to the heir of the 


motha's mother, who was the heir at law to this eſtate, the 
| heir 


mall b 
dut th 
nulties 
ing the 
it not 
their © 
Us, 
miſſes 
declare 
where 
a feof 
the uſe 


that th, 


ol the 


left the 
and We 

* Hy 
laying, 
ceclares t 
$<Caration 


—ů— 
91 
West exp 
Acular 2 


De Term. Paſchæ, 1723. 


cir of the mother's father having none of the blood of the Hans v. 


| | Bithop of 
kt purchaſer (a). 1 

To which the court ſaid, that the teſtator giving by his () 1 lag. 
wil! ſeveral annuities and charities, and then ſaying, that the 


::iduc of the profits ſhould go to the right heirs of the mo- 1 | 
| 
| 


12s 


wer's fide it was the ſame thing as if he had ſaid, “ So far J 

« liſpoſe of my eſtate, and let ſo much of it go from my heir, | 

« who otherwiſe would have had it; but I will not diſpoſe ( 138 ] 
„of it any further from the heirs at law of the mo- 

* ther's fide whence it Canes and where it would go, in cafe 

| ſhould not give it away”. 


* * * 4 
7 P 2 
{ Ws N N 
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\]ſo there might be reaſon ta uſe theſe words, and they are 
not | a becauſe otherwiſe the truſtees might be in- 
led; it is true, if I deviſe lands to truſtees to pay debts, 
or deviſe a term for years to pay debts, here being a deviſe 

ra particular purpoſe, when ſuch purpoſe 1s anſwered, the 
zeviſce {hall be but a truſtee for the heir at law, and the term 
all be attendant on the heir at law who has the inheritance; 
dat the preſent caſe differs, as the deviſe (1) is only of an- 
nuities and Charities, without any particular words expreſl; 
ing the deviſees to be truſtees only; fo that the deviſees, had 
it vot been for theſe latter words, might themſelves, and in 
their own right, have been intitled to the premiſſes. 
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U!;, The expreſs deviſe, gift or declaration, that the pre- 
mills ſhould go to the heirs of the mother's ſide, is a ſpecial 
declaration of an uſe, and like the caſe in Hobart 31, 
where a man ſeiſed of land as heir of the mother's fide, makes 
a feoftment without a conſideration, and declares expreſsly 
the ule to be to himſelf and his heirs; and there it is ſaid, 
that the expreſs declaration of the uſe carries it to the heirs 

of the father's ſide; whereas had the feoffor been ſilent, and- 
left the uſe to reſult by implication, it had been the old uſe, 
and would have gone to the heir of the mother's fide. 


But Lord Chancellor denied this caſe in Hab. to be law; One ſeiſed in 


fee as h f 
laying, that the contrary had been determined in 3 Lev. 406. e 3 


levies a fine, and 
res the uſe thereof to himſelf in fee; this is the old uſe, and no diverſity betwixt an expreſs 


--cer2ci0n of an uſe, and one implied. 


"ERS . „ on [*139 ] 
(1) The lands were deviſed to truſ- the annuities and the charities were 


ders, expres yi in truſt, to pay ſome par- merely charged on the lands, 
War annuities, but the remainder of 
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2) See the caſe 
of Forth verſus 
Chapman, vol. 
1. 667. 
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Godbolt verſus Freetone, and in Salk. 59 1. Abbot a Burton, 
in both which caſes it was ſolemnly adjudged, that the uſe, 
whether expreſsly declared by the feoffor, or permitted to 
ariſe by implication, was the ſame a hh and would 80 to 
the mother's ſide (1). 


But (as his lordſhip obſerved) here was very little to be ſaid 
for the heir of the mother's father, who in this caſe was 
neither the heir general (for the heir general muſt be heir of 
the father's ſide, and not of the mother's father) nor the 
heir guoad hoc, (viz.) as to theſe lands; for the heir as to 
theſe lands was the heir of the mother's mother, from whom 
they deſcended; fo that the heir of the mother's father was 
neither heir / impliciter, nor guoad hoc, to the party that laſt 
died ſeiſed, (viz.) to this Talbot Barker. 


From all which it ſeemed to be a clear cafe, without laying 
any great ſtreſs upon parol proofs ; and tho', it being a matter 
of law, his lordſhip ſaid, he would not deny ſending it to the 
judges, if inſiſted upon, ”e he himſelf had no doubt about it. 


- But it being inſiſted upon, that this was a bare truſt, and 
therefore not properly determinable by the judges, with regard 


to the queſtion, in whom the legal eſtate was veſted ? the 


court took upon themſelves to determine it, and decreed in 
favour of the heir of the mother's mother” s ſide, from whom 
the eſtate came. | 


In the laſt place, it was made a queſtion to whom the land 
of the value of 41. per annum, which came by the father's ſide, 
ſhould go? 


With regard to which it was ſaid, that the will dreckig 
that the reſidue of the rents and profits ſhould go to the right 
heir of the teſtator's mother's ſide, jt was thereby intended 
they ſhould all go together and not to different perfons ; that 
the ſame words could not operate ſeveral ways, and intitle 
different perſons to different parts of the eſtate. 


Yet Lord Chancellor was of opinion, that the ſame words 
might be taken (a) diſtributively ; (viz.) that the lands which 
came by the mother's mother, ſhould return to the heirs & 


—— — 


(1) Harg. Co. Litt. 12. b. note (2). n 
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the mother's mother; and on the other hand, that the lands 
which deſcended from the father, ſhould return to the heirs 
of the father in the ſame manner, as if there had been 
no diſpoſition made thereof, and they had been left to deſcend ; 
at leaſt ſo far was clear, that this ſmall eſtate of 41. per 
annum, which came to the teſtator as heir to his father, muſt 
contribute in proportion to the charities and annuities. 


Harkins v. 
Biſhop of 
Lincoln. 


But this laſt mentioned eſtate being of ſo ſmall value, the 


counſel did not inſiſt upon having the opinion of the court 
about it, nor was the heir general of the teſtator a party to 
the ſuit, 


* Beaumont verſus Fell. 


NE by will deviſed a legacy of 500 l. to Catharine 
Earnley; the perſon's name who claimed this legacy 
was Gertrude Yardley; and it was inſiſted by her, and admit- 
ted, that no perſon named Catharine Earnley claimed this le- 
gacy; but by the proof it appeared, that the teſtator's voice, 
when he made his will, was very low and hardly intelligible ; 
that the teſtator uſually called the legatee of this 500 J. Gatty, 
which the ſcrivener, who took inſtructions for drawing the 
will, might eaſily miſtake for Katy, and that the ſaid ſcrivener 
not well underſtanding who this legatee of the 5007, was, or 
what was her name, the teſtator directed him to J. S. and 
his wife to inform him further, who afterwards declared that 
Gertrude Yardley was the perſon intended. 
It was moreover proved, that the teſtator in his life-time 
had declared, that he would do well for her by his will. 


ſonal eſtate above ſuch a value ſhould . be in writing ; and a 
wil in writing giving a legacy to Catharine Earnley, cannot be 
a writing to intitle Gertrude Yardley to this legacy, for that 
both the chriſtian and ſurname are intirely different; and by 
the ſame reaſon it may be maintained, that a legacy given to 
J. B. is a good legacy to C. D. c 

Upon this caſe the maſter of the rolls took time to conſider 
and give his reſolution, at the firſt * inclining that the 
legacy was void. | 

But afterwards, at another day, his honour gave his 
opinion, that the legacy was a good legacy to Gertrude Yard- 
3, tho' the ſame was given by the will to Catharine Earnley. 


It 


Caſe 30. 
At the Rolls. 


2 Eq. Ca. Ab, 
366. pl. 8. 
Legatee's both 
chriſtian and 
ſurnames miſ- 
taken, yet the 
legacy good. 


[*141] 
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0%. The ſtatute of frauds requires, that a will of a per- 
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It is true, if this had been a grant, nay, had it been a deviſe 
of land, it had been void, by reaſon of the miſtake both of the 
chriſtian and ſurname. 


...n appears, that ſpecial care ought to de 
taken of the name of baptiſm, becauſe (as it is ſaid there) a 
man cannot have two names of baptiſm; tho? in the fame 
place it 1s allowed, that in ſome caſes the miſtake of a chriſtian 
name may be helped; as if a grant or deviſe be to I/illian eat 
of Pembroke, or William biſhop of Saliſbury, and his name be 
John, it is in ſuch caſe good, there being a ſufficient certainty 
without the chriſtian name, for that there can be but one 
perſon earl of Pembroke or biſhop of Saliſbury ; wherefore the 
miſtaken chriſtian name ſhall be rejected as ſurpluſage. 


And in the principal caſe tis alledged to be much worſe, 


neither the chriſtian or ſurname being right, nor any addition 


of certainty to help it, and by the common law, as well as by 
the ſtatute, the deviſe of land ought to be in writing ; and 
there would have been no writing to intitle Gertrude Yardley, 
had this been a deviſe of land, 


However, this being a bequeſt of a perfonal thing, a chat- 
tel intereſt, makes it a different caſe, and as, originally, a be- 
queſt of a legacy was governed by and conſtrued according to 
the rules of the civil canon law, fo ſhall it be after making the 
ſtatute of frauds, provided there be a will in writing, 


Now here is a will in writing, and the claim ia the preſent 
caſe is founded upon it; in Swinburn 389. it appears, that 
where a man intends to give a legacy to F. S. and he gives 
the ſame to J. N. there neither J. S. or J. NM. ſhall take the 
legacy, foraſmuch as 7. N. is not the perſon intended, and 
J. S. is not the perſon named; but (ſays the book) if the 
teſtator does err in the name, and not in the perſon, ſuck 
error ſhall not hurt, 


Now, in the principal caſe the name, and not the perſon 
is miſtaken ; and it is. very material, that here. is no ſuch 
perſon as Catharine Earnley claiming this legacy, which, to- 
gether with the proofs of the teſtator's having a very low 
voice, when he made the will, and of his having uſually called 
the plaintiff Gatty inſtead of Gertrude, and often declared be 


would do well for her, is ſufficient to intitle the plaintiff to 
this legacy. _ 
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Norton verſus Turvill. 


Feme covert before her marriage, with the conſent of 

her then intended huſband, conveyed an eſtate to her 
&parate uſe, and after her marriage ſhe borrowed 25 l. upon 
ber bond; ten years afterwards ſhe made her will, thereby 
giving ſeveral ſpecific legacies, and made A. and B, execu- 
tors; on her death her huſband poſſeſſed himſelf of monies 
which the left, to the amount of 247. after which the obligee 
in the bond brought a bill againft the executors and the huſ- 
band; and one of the executors confeſſed aſſets; but the 
buſband inſiſted upon the ſtatute of limitations. | 


%, Objected for the huſband, that the bond given by his 
wife is void, and not like a bond given by an infant, which is 
voidable only; but a feme covert may plead nan eft factum, 
the bond as to her being merely void; and if ſo, then the 
matter reſts only upon the loan of this money to the feme 
covert, which demand is barred by the ſtatute of limitations; 
and tho' the ſtatute be not pleaded, but only inſiſted upon 
by the anſwer, yet the ſame advantage ought to be made 
thereof, as if pleaded. | 

24%, It was inſiſted, that one of the executors having in 
this 0 confetled aſſets, the plaintiff, at leaſt in the firſt place, 
ought to proceed againſt him. 

Maſter of the Rells : It is true, that the bond given by the 
feme covert is merely void, and in that reſpect differs from 2 
bond given by an infant, which is only voidable. 


It is likewiſe true, that the defendant inſiſting upon the 
deneßt of the ſtatute of limitations by way of anſwer, ſhall, 
at the hearing, have the like benefit of the ſtatute, as if he 
bad pleaded it, | 


But 


{ 144 ] 


Caſe 37. 

At the Rolls, 
2 Eq, Ca. Ad. 
152. pl. 14. 
Feme covert 
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4 Nox ro v. But in this caſe, all the ſeparate eſtate of the feme covert 'S 
3 5 3 was a truſt-eſtate for payment of debts, and a truſt (a) is not of 
— a Olts . 5 g 5 f 8 3 
gf . within the ſtatute of limitations. of 
Wwe Earl of Straf- : 5 bs 
Wo ford, From whence it ſeems as if the plaintiff ought to be at 
1 liberty to proſecute all the defendants, in order to be paid out 
215 of the ſeparate (1) eſtate left by the feme covert, to which wy 
Wl purpoſe ſuch part of the ſeparate eſtate, as is undiſpoſed of by a 
Ws the will, ought to be firſt applied; in the next place, if that 
1 be not ſufficient, the creditors are to be paid out of any money- 28 
vb legacies given by the feme covert; and laſtly, ſuppoling there pray 
N i oo * o * 5 
1 is ſtill a deficiency, all the ſpecific legatees ought to contri- Re, 
WO bute in proportion. BY 
0 [ 138 : . 5 oy | . 5 alled 
Kh Several execu- Neither can it be material, ſo as to excuſe the other defend. T 
"i . ants, that one of the executors of the feme covert has admitted "CEN 
* an account de- aſſets; for he might admit aſſets, and yet have none, nor 
1 creed againſt the ; ; ! 3 5 l rea 
| Bi geſt. eſtate * of his own. And it would not be reaſonable, that one: 
of [ 146 ] this ſhould prevent the plaintiff the creditor from profecuting this b 
1 3 the other executor, or the huſband, who may have poſſeſſed Ty 
1 themſelves of part of the ſeparate eſtate; and ought to be te- "PR 
| ; ſponſible. 8 muſt | 
* For which reaſons, let all the executors account for what refulec 
8 they reſpectively have in their hands of the feme covert's per- a leaſe 
in ſonal eſtate, or the produce thereof, and let the ſame be liable and tn; 
% in the order aforeſaid, reſerving coſts (2). | But 
8 5 ; M 3 | | | the Ro 
| 8 (1) Vide Grighy v. Cox, 1 Vez. 517, (2) Reg. Lib. B. 1722. fol. 297. MIL Vi 
12 Hulne v. Tenant, Bro. Cha. Rep. 16. | | | Wite an 
18. forfeitec 
13 3 | Warrant 
K | Caſe 32. Lady Whetſtone verſus Sts. Bury. | oy 
13 At the Rolls. | 
IP a {7 after he 
1 Preced, in Chan. ] \HERE was a ſettlement before marriage, by leaſe es 
BY. 597. and releaſe to truſtees and their heirs, to the uſe cf EE 
On a marriage- 2 A : . ot the fa 
ſettlement lands them and their heirs, to the uſe of the huſband for life, remain- of this, 
* der to the uſe of truſtees and their heirs, during the life of the eſpeciatt, 
roſtees an | | 
„e eee the truſtees and their heirs, to the uſe of the huſband for life, remainder to the uſe of the at the tin 
Fe for life, remainder to the firſt, &c. ſon of the marriage. Theſe limitations to the huſband for 
life, Ec. are truſts only, and not uſet, and when the huſband and wife levied a fine to a mottgage* te was, to 
rGfe money, tho? the fine would have been a forfeiture of the wife's eſtate for her life, had the had 
the legal eſtate, againſt which equity would not relieve ; yet decreed, that a truſt eſtate Was dt ——— 


forfeited by a fines 


huſbandy Vox. 
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nuſband, to preſerve contingent remainders, remainder to the 


ule of the wife for life, remainder to the uſe of the firſt, Ic. fon 
of the marriage in tail male, 


There was iſſue a fon by the marriage, 

The hutband concealed the ſettlement, and together with his 
wife, by deed and fine come ceo, Sc. mortgaged the premiſſes 
in fee to the plaintiff, the ſon being at that time an infant. 

On the. huſband's death, the mortgagee brought a bill 
againſt the wife and the ſon (who was then come of age) 
praying, that the premiſes mortgaged might be ſold, and the 
plaintiff the mortgagee relieved againſt the forfeiture created 
by tae fine, in which the wife joined, and thereby (as was 
alledged) had forfeited her eſtate for life. 

The ſon pleaded the ſettlement, by which he was a purcha- 
ſer of the remainder in tail, in conſideration of his mother's 
marriage and portion, and inſiſted, that by the fine without his 
concurrence his mother had forfeited her eſtate for life; and 
this being a forfeiture at law, equity ought not to relieve. 

The plea was argued and allowed, and on motion to dif- 
ſolve the injunction, Lord Chancellor ſaid, that his opinion 
mull be well enough known in this caſe, his lordſhip having 
rctuſed relief, even in the caſe where a copyholder (a) made 

aleaſe of his copyhold beyond what the cuſtom would allow, 
and tae lord had entered for a forfeiture. 


But the cauſe coming on to be heard before the Mafter of 
the Rolls, his Honour obſerved, that the uſe and legal eſtate 
were veſted in the truſtees, and the limitations to the huſband, 
wife and ſons, were but truſts, and a-truſt for life was not (1) 
foricited by a fine; wherefore this plea was falſe, not being 
warranted by the ſettlement. 

However, notwithſtanding it was proved, that the fon, 
after he came of age, had ſaid, he would ſee the mortgage 


paid, for that the money had been advanced for the benefit 


of the family: in regard there was no evidence in writing 
of this, and it appeared to have been ſaid voluntarily, but 
eipecially, foraſmuch as the defendant the ſon was an infant 
at the time when this money was lent, all the court would do, 
was, to decree that the plaintiff the mortgagee ſhould hold 
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(1) So, Lethiewllier v. Tracy, 3 Atk. 728, 730. 
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Lady Wner- and enjoy the mortgaged premiſſes, during the life of the 


Sts. Buar. Vie (7). 


—— 
1 
. 1 •*„ 


— 


(1) Reg. Lib. B. 1722. fo. 5 38. Order * poſſeſſion of the premiſſes during the 


re for an injunction to quiet the plaintiff in . life of the defendant Elizaberh only.“ 


Caſe 33. Ewer verſus Corbet. 

At the Rolls. | 

2 Eq. Ca. Abs NE poſſeſſed of a term for years, deviſed it to A. and 
On — of died indebted, having made B. his executor. 


a term deviſes it | 

to A. and makes B. his executor, and leaves ſome debts, If the executor ſells the term, the purchaſer 
ſhall hold it againſt the deviſee. Secus if fold ar an under value, or if the purchaſer knew there 
were no debts, or that the debts were or could be paid, without breakirg in upon this ſpecific legacy, 


The executor ſold the term, upon which the deviſee of the 
term brought a bill againſt the purchaſer, inſiſting, that the 
term being deviſed to the plaintiff, the executor was but a 
truſtee for him, and that the purchaſer muſt have notice of 
this truſt, the term having been bought of the executor, and 
conſequently muſt be taken ſubject to the truſt, 


Maſter of the Rolls : J remember it to have been once ruled, 
that an executor could not make a good title to a term. to a 
(a) 2 Vern. 444. purchaſer, and that was in the caſe of major (a) Bill verſus 
where it appears ple | 
that the mort- Humble. | 
gage made of a 


term by an executor, was by this court held to be good, and that a reſiduary or ſpecific legatee 
had only their remedy againſt the executor, But that decree, was on appeal, reverſed by the kouſs 


of lords (1), 

But fince that, I take it to have been reſolved, and with 
great reaſon, that an executor, where there are debts, may 
ſell a term, and the deviſee of the term has no other remedy, 
but againſt the executor, to recover the value thereof, if there 
be ſufficient aſſets for the payment of debts, 


[ 149 ] 


As for the notice of the will, and of the deviſe of the term 
to a third perſon, that is nothing; for every perſon buying of 
an executor, where he is named executor, muſt, of neceflity, 
have notice, ſo that if notice were to be an hinderance, then, 
of conſequence, no executor might ſel], 


( 


(1) 1 Bro. P. C. 71. 1 
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It is not reaſonable to put every purchaſer of a leaſe from 
an executor, to take an account of the teſtator's debts; nor 
has he any means to diſcover them. 


On the contrary, as the whole perſonal eſtate of the teſtator 
'; liable to the debts, this leaſe muſt (inter alis) of neceſſity be 
liable, and therefore may be ſold by the executor, 


If equity were otherwiſe, it would be a great hinderance 
to the payment of debts and legacies; and would lay an em- 
large upon all perſonal eſtates in the hands of executors and 
:miniſtrators z which would be attended with great incon- 
veniencies. | 


admit, if an executor ſhould ſell a term for an under value, 
or to one who has notice that there are no debts, or that all 
the debts are paid, this might be another conſideration : but 
there being no ſuch ingredient in the preſent caſe, 


Diſmiſs the bill. See the following caſe (1). 


th. 


EweR v. 
CORBET., 


— 


and 2 Atk. 41. S. C.—So, although 


Z » FP. 4 4 4+ 

1 | * Burting verſus Stonard. 
iſs | | 

A Freeman of London poſſeſſed of ſeveral leaſehold houſes, 
th among other perſonal eſtate, by will made in 1699. de- 
p viled one third of all his perſonal eſtate to his wife, another 
* rd to his child, and his own teſtamentary third to his wife 
5 for life, remainder to ſuch of his children as ſhould be living 


at his wife's death, and having left his wife executrix, appoint- 
ed J. §. overſeer of the will, giving him 10 J. for his care in 
ſkeing the will performed. 


Soon after the teſtator died, and his wife ſold all the leaſe- 
told houſes to 7. 8. the overſeer of the will. 


In 1709. the wife died, upon which the plaintiff, who was 
tre only child living at the death of her mother, brought her 
l to have the benefit of the term. : 


1 2 And 


(1) So, Nugent v. Giffard, 1 Atk. Giffard, 1 Atk. 463. Mead v. Lord 
43. Elliot v. Merriman, Barnard, 78. Orrery, 3 Atk. 235. Tthell v. Beane, 


1 Vez. 215, unleſs the purchaſer ap- 
the term be fold in ſatis faction of the pear to collude with the executor, as in 


private debt of the executor, Nugent, v. Crane v. Drake, 2 Vern. 616. *&< f 


— 


Caſe 34. 
At the Rolls. 
Vide ſupra. 


[ *150 ] 
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Caſe 35. 
At the Rolls. 


2 Eq. Ca. Ab. 
718. pl. 4 
In a marriage- 
ſettlement, a 
term for years 
for ſecuring 
younger chil- 
dren's portions 
iz, by miſtake, 
made ſubſequent 
t the citate. 
Lil limited to 
the ſons; This 
helped in 
Equity, 


De. Term. S. Trim. 19253. 


And for the plaintiff. it was inſiſted, that this differed from 
the toriner caſe, in regard the purchaſer here was the overſeer 


of the will, aud had a legacy given him for his care in ſeeing f 

the will performed; that he had inventoried and appraiſed the 5 

eſtate, by which he muſt have been ſenſible, that the debts 

were much Jets than the perſonal eſtate came to, and conſe- w] 

quently it was a breach of trult in the purch.ſer, | 25 
That if the purchaſer of a leaſe knows the debts to be all in 


paid, or that they can be all paid, without the ſale of theſe | 
ſpecific legacies, he ought not to take advantage of ſucha |} "A 
purchaſe ; and as to the length of time, that was taken off, 
by tne widow's living to 1709. 


this 

Upon which the Maſter of the Rolls took the inventory in ters 
his hand, and caſting up the particulars, found thereby, that the 
the debts could not be paid without the ſale of part of the Mou 
leaſchold houſes, and therefore diſmiſſed the bill. 1 
But the court ſaid, this caſe was not ſo ſtrong as the laſt ſet it 
preceding caſe, becauſe here nothing ſpecific, nor any parti- parti 
cular leaſe was deviſed io the children, as in the former caſe, inten 
but only a third part of his perſonal eſtate in general, be, t] 
tions 

(viz, 

Uvedale verſus Halfpenny. "None 

death 

N a ſettlement the lands were limited to the huſband for placin 
life, remainder, as to part, to the wife for life, remainder Other v 

of the whole, to the firſt, Sc. fon in tail male, remainder to effect; 
truſtees for 500 years, to raiſe portions for younger ſons and Cale of 
daughters of the marriage; and the truſt of the term was de- fo that 
clared to be, to ſecure maintenances for the younger ſons and Chaſers 
daughters from the huſband's death, and to pay the portions limited 
of the younger ſons at twenty-one, and of the daughters 3 — 
twenty-one or marriage, which ſhould firſt happen. (1) 8 

| ; Voi. 2 
There was alſo a covenant to ſurrender copyhold lands t 194, 2 
truſtees, in truſt by rents, iſſues and profits, to raiſe the {ai * 
portions for the younger ſons and daughters of the marriag, poſt 5 5 
at ſuch times and ages as aforeſaid, and as an additional ſect: a relief 
c. vide: 


rity for the ſame. 


A 


and 


and 


ions 


De Term. S. Trin. 1723. 


Abill was brought to rectify the miſtake in the ſettlement, 
in placing the term after the limitation in tail to the ſons; 


whereas the term ſhould have come in before ſuch limitation 
in tail. | 


The huſband was dead leaving ſeveral daughters, one of 
whom was married to the plaintiff Uvedale; and the eldeſt ſon, 
25 to tuch part of the premiſſes of which he was tenant in tail 
in poſlethon, had ſuffered a common recovery. 


Objected for the defendant: what is aſked by the bill is, 
that tne. court ſhould - make a new and different ſettlement, 


which it is not in the power of the court to do, eſpecially, in 


this caſe, where there is a competent proviſion for the daugh- 
ters and younger children out of the copyhold eſtate; and if 
the term ſhould take place before the limitation to the How it 


would greatly diſtreſs the eldeſt ſon and heir. 


Maſter of the Rolls : 1 want not deſtroy the ſettlement, but 
ſet it right, according to the intention and agreement of the 
parties; and by the declaration of the truſt of the term, the 
intention and agreement of the parties manifeſtly appears to 
be, that the land ſhould be charged with the payment of por- 
tions for the younger ſons and daughters at certain ages, 
(viz.) for the ſons at twenty-one, and for the daughters at 
twenty-one or marriage, and maintenance to begin from the 
death of the huſband ; and this appearing, I do not regard the 


placing of the term, "0 will help the miſtake, which would 


otherwiſe prevent the agreement of the parties from taking 
effect; and this J am the rather induced to do, as it is in the 
ale of a ſettlement made purſuant to articles before marriage, 


ſo that the younger children and daughters are as much pur- 


chaſers of their portions, as the eldeſt ſon of his eſtate-tail 
limited to him by the ſettlement (1). 


— 


* 


(1) 89, Kentiſh v. Necuman, ante, 1 Helle v. Royal Exchange & urance Com- 
vol. 234. Targus v. Puget, 2 Vez. pany, 1 Vez. 318. Baker v. 


194, and thete caſes are the ſame Vez. 456. Harwned 
in principle with Trevor v. Trevor, 2 Vez. 195. Sol 


ante, 1 vol. 622. Weſt v. Erijey, D'Qlif (cited) 2 Vez. 376. 
Polt. 349, &c.—On the general head Earl of Bute, 7 Bro. P. C. 
of relief againſt miifakes in deeds, Counte/+ ej F Shelburne v. Eng 


Ec. vide Simpjen v. / aughan, 2 Atk. 31, Bro. Cha, Rep. 338. 4A. 
3 -M e 


UvEDaLE a. 
HALFP PEN. 
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* Beſides, younger children, as to their proviſions, the? by a 
will, are looked upon in nature of creditors; and the agree- 
ment being to charge the land with portions payable at cer- 
tain and the uſual times, with maintenance from the huſband's 
death, until the portions ſhould become payable; it is very 
plain, that equity will charge the land according to the inten- 
tion and agreement of the parties, and will effectuate the 
fame; nor is it reaſonable to ſay, that the proviſion by the 
copyhold ſhall be all that the younger children are to have, 
when by the expreſs words of the ſettlement, the ſurrender of 
the copyhold is intended but as an additional ſecurity, and to 
come in aid only of the freehold eſtate. 


It is a further demonſtration that the limitation in tail to 
the firſt, &r. ſon, previous to the term for making proviſions 
for younger ſons, &c. is a miſtake, becauſe the remainder in 
tail to the younger ſons muſt be ſpent, before the portions for 
theſe very younger ſons can take place. 


And in regard the wife, who is the mother of theſe younger 
children, conſents to the raiſing of the portions, let her (if 
ſhe agrees thereto) make a conditional ſurrender of her eſtate 
for life, to be void on non-payment of 4.0,000/7. in ſix months; 
and let a new term be raiſed for 500 years, for ſecuring the 
maintenance and portions as they become due, 


And ſince the recovery, as to part of the lands, has already 
barred the limitations in tail, with regard to thoſe lands, (ſub- 
ſequent to the term for 500 years,) let the remainder in fee 
be limited to the eldeſt ſon. ; | 


But with reſpe& to the lands in jointure, of which no te- 
covery has been as yet ſuffered, let there be a new ſettlement 
made thereof to the ſons in tail, ſubſequent to the term oi 

500 years for raiſing the portions. 


The coſts to go out of the eftate (1). 


(1) Reg. Lib. B. 1722, fol. 474, 
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Colt & al' verſus Woollaſton and Arnold. Caſe 36. 34 
| | | En At the Rolls, 34 148 
HE plaintiffs brought their bill to be repaid the two Bill in equity ; 
ſeveral ſums of 1207. and 120 J. which they had paid ES 

to the defendants, as managers and projectors of a bubble, on a bubble. 


called the Land Security and Oil Patent. 


The defendant Moollaſton had (it ſeems) ined; a project 

for extracting oil out of Engliſb radiſhes, and got a patent for 
the ſole exerciſe of this invention; and having bought an eſtate 
for 31, 800 J. called Sutton Marſh in Lincolnſhire, formerly the 
eſtate of lady Cornbury, which was then in mortgage for HY 
28,000 l. "= 


In June 1720. this Moollaſton made publick this project 
and aſſigned his oil patent to the defendant Arnold, in truſt for 
all the contributors towards the project, which he divided 
into five thouſand ſhares, valuing every ſhare at 201. in order 
to raiſe 100,200 l. 7 | 


And as an encouragement and ſecurity for all the contribu- 
tors, Moollaſton conveyed his purchaſe of Sutton Marſh to the 
defendant Arnold and his heirs, in truſt, in the firſt place, to [ 158 } 
pay off the two mortgages, being 28, ooo l. and afterwards to 
pay to himſelf (the ſaid Moollaſton) 57,200 J. in all 85, 2001. 
and as to the ſurplus which the eſtate would raiſe, it was to be 
for the benefit of the contributors ; the project or bubble was 
to be called the Land Security and Oil Patent, and was repre- 
ſented by the defendants to be a moſt advantageous project 
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5 without any hazard, there being land ſecurity given for the 1 
nt denefit of the contributors. | : 1 
of The plaintiffs paid in to the defendant Arnold the ſeveral 


ſums of 120 J. and 1201. for ſix ſhares a-piece, for which 
Arnold gave them receipts, and the projectors ſold about 100g 
tickets amounting to 20,000 J. 


In Auguſt 1720 the project failed, no oil having ever been 
made, or radiſhes ſowed on the premiſſes. 


Whereupon the contributors, with ſome reſentment, called 
upon the projectors for their money, which occaſioned the 
14 | pro- 


De Term. 8. Trin. 1723. 


Cox r v. projectors to advertiſe, that in fix months time, they would 
WoorrlA- return the money with intereſt ; but afterwards this was re- 


fel. 50 
Inſiſted for the defendants, that the plaintiffs being acquaint- t 
ed witn this ſecurity as to the laiids, they ought to reſort th 
thither ; that there could be no impoſition in this Caſe, be. li 
cauſe the parties had notice; and the extracting oil out of ra- 
diſhes having had che ſanction of a patent, could not be thought fo1 
a Cheat z and as to the advertilements, it was pretended they an 
were gained by threatnings; and that ine parties, admitting bet 
they were aggrieved, had their remedy at law. thr 
[ 156 } Maſter of the Rolls: This is an impoſition, to propoſe the 5 
ſurplus of the value of an eſtate with coſt but 3,800 l. (after __ 
85,0001 charged upon it, which is much more than double by 
the value) as'a ſecurity to the contributors who laid out their | þ 
money upon this project; it is giving them moonſhine inſtead | cefe 
of any thing real, and the proof 1s very ſlight, whereas it | was 
ought to have been extremely ftrong ; it is hard to believe, that of th 
any perſon would conſent to be fo impoſed upon. And what ance 
makes it worſe is, that this great ſum of 575200 J. is re- ceipt 
ſerved to the defendant the projector himſelf. | T 
The gaining the patent can be no ſanction to the cheat, be- plain 
cauſe the patent does not ſecure the patentee, if it is not 2 V 
new invention, but others may uſe the ſame, or if it be not verſus. 
the t:{t patent, the patentee is not ſecure from an action; of the 
and patents of new inventions, as well as grants of other ſame 


things, may be obtained by ſu prize and falſe ſuggeſtions, 


If this were a fraud apainſt any private or ſingle perſon, a 
court of equity wouid relieve; a fortiori, where it is 2 fraud 
againſt great numbers, againſt multitudes, where the miſchief 
is more extenſive, and many families thereby ruined. 
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patent for extracting oil out of beech, which was alſo divided 
into ſhares, (as this is) and a ſecurity propoſed and agreed to 
de made of lands, which came out to be terra incognita betwixt 
the degrees of latitude 50 and 57 and in the principal caſe, 
the land, after the 85,0001. paid, ſeems to be worth as 


little as Aaron Hill's | 


And as to the pretence of gaining the advertiſements by 
force, the contributors were angry, and had reaſon to be ſo, 
and one of the contributors (tho? it does not appear to have 
been either of the plaintiffs) threatened to cut the defendants 
throats ; but this all ended in an arreſt of one of the defend- 
ants, which was a lawful proceeding, and after all theſe 
threatenings were over, the laſt advertiſement was given out 
by the defendants on the 19th of September 172.0, 


Further it is juſt that the defendant Arnold, as well as the 
defendant Woollaſton, ſhouid be charged; for as Woollaſton 
was the firſt projector and procurer of the patent, and purchaſer 


of the land, ſo Arnold was his truſtee, accepted the convey- 


ance, was the treaſurer, received the money, and gave the re- 
ceipts, was partner in the fraud, and plainly particeps criminis, 


Therefore decree both the defendants to pay back to the 
plaintiffs their principal, intereſt and coſts. 


Mie; the fame decree was made in the caſe of Spackman 
verius Moollaſton, which was the next cauſe in the paper, 
of tne ſame nature, againſt the ſame defendants, and on the 
fame project, et: 


Rachfield verſus Careleſs. 


(Before Mr. Fuftice Powis, in the abſence of my Lord Chancellor.) 


ARY Smallman, poſſeſſed of ſome perſonal eſtate, by 

will gave to her neareſt relations 51 a- piece, and made 
the defendant Careleſs, who was not related to her, ſole exe- 
cutor, giving him 54. for his care in fulfiling her will, and 
made no diſpoſition of the ſurplus, and died. 


”, on of the ſurplus; but parol proof made of the intention and d 
de lcrivencr, 


Corr V. 
WooLLas 
STON, 


Caſe 37. 
( 158 ] 


9 Mod. 9. 

1 Stra. 568. 
2 Eq. Ca. Ab, 
416, pl. 8, 


424. pl. 11. 


One by will 
gives his exe- 
cutor 51, for 
his care in per- 
forming the 
ell, and makes 


ireQtion of the tettator to 
that the exccutor ſhould have the ſurplus; yet the ſurplus decreed to the next of kin, 


There 
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There was ſome light proof for (1) the next of kin, who 
now ſued for the ſurplus of the perſonal eſtate ; as that the 
teſtatrix had declared her intentions were, to give the ſurplus 
of her perſonal eſtate to her next of kin, in the ſame manner 
as her huſband had diſpoſed of the ſurplus of his perſonal eſtate 
to his next of kin. 


But the perſon who drew the will ſwore, that the teſtatrix 
at the time of the making thereof, declared her intention to 
be, that if ſhe left any ſurplus, her executor, who had been 


her very good friend, ſhould have it; for that her relations 


had been ungrateful to her ; and this perſon ſwore, that the 
teſtatrix had directed him to give the ſurplus to her executor, 
and that he would accordingly have done this by expreſs 
words, but that he thought it would be unneceſſary, the law 
implying as much. 


For the plaintiffs it was argued, that here was an expreſs 
legacy given to the executor, which implied he ſhould have 
no more ; that it plainly imported a negative, otherwiſe the 
executor would have all and ſome; and that it was ſtill ſtronger, 
by the legacy's being given to the executor expr: ſs]y, for his 
care in fulfilling the will, which was a declaration of 2 
truſt in the very words of the will, and tantamount to calling 
him executor in truſt ; that the caſes of Littlebury verſus Buck- 
ley, and lady Granville v. ducheſs of Beaufort, were not lo 
ſtrong, (viz.) in thoſe wills, the legacies were not given to 
the executors for their care and pains, 


And laſtly, that in the caſe of May v. Lewin (2), Lord 
Chancellor Parker had decreed in favour of the next of kin, 
purely 


— 


i 


2 = 
2 2 7 N55 This appears to be the only caſe 


1 47577 


in which parol evidence has been ad- 
mitted in favour of the zext of kin.—In 
Petit v. Smith, ante, 1 vol. 7. Lady 
Granville v. Ducheſs of Beaufort, ante, 
1 Vol. 114. Littlebury v. Buckley, (ci- 
ted) 2 Vern. 677. Batchelor v. Searle, 
2 Vern, 736. Dude of Rutland v. Ducbeſi 


of Rutland, poſt. 210. Lake v. Lake, 


1 Will. 313, parol evidence, has been 
admitted in favour of the executors or 
(what is tantamount) in ec, of the 
next of kin, as in Braſbridge v. Weood- 


reffe, 2 Atk. 68. and the ground of it 
admiſſibility is, that it is adduced torebo! 
a preſumption raiſed againſt the leg?! 
title of the executor, as is recognized 
alſo in Ulrich v. Litchfield, 2 Atk. 373 
yet even for this purpoſe lord Hardu icke 
in Blinkhorn v. Feaſt, 2 Vez. 28. &. 


reſles ſome doubt on the propriety 0 
5 admiſſion. Het 2. 
(2) The cafe öf May v. Lewin * 
this. — Beatrice Miller by her will of 2c 
December 1717, after payment of her 


debts, legacies and funerals, deviſed i 
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\ 


purely on account of the legacy's being given to the executors Racurrs:n 


for their trouble in the execution of the will, h V. 
CARELESS. 


On the other ſide it was ſaid, that the evidence of the 
ſcrivener who drew the will was very ſtrong, proving, that 
the teſtatrix, at the time when her will was made, declared 

| her executor, and not her relations, ſhould have the ſurplus; 
that theſe parol declarations had been always admitted or 
evideuce, when they were agreeable to the diſpoiition ade 
by the law in ſuch caſes, and only rebutted and barred a truſt, 
which, as the next of kin pretended, reſulted for their benefit 
and Mr. Talbot obſerved, that in tie caſe of Ball and Smith, 
the legacy of plate to the wife who was made executrix, was 
conſtrued not to bar her of the ſurplus, merely from a pre- 
ſumption that the huſband had a greater kindneſs for his wife, 
than to leave her little more than a troubleſome executorſhip ; 
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1 a fortiori, where there was evidence of the teſtator's expieſs 

. declaration, that his executor, and not his next of kin, ſhould 

; have the ſurplus, he ſhould be intitled thereto ; that the caſe [ 160 J 

L of Littlebury and Buckley, as alſo that of the ducheſs of Beaufort, 1 

8 were decrees in point, in the higheſt court of juſtice, which 3118 

TT had been followed by many others, particularly that of Heron { 

8 (1) verſus Newton, decreed laſt term by the Maſter of the 1 

. Rolls, where, tho' a legacy was given to the executor, who bh 

lo was no relation, yet was the ſurplus alſo decreed to him, upon ' 

to proof read of the teſtator's intention that it ſhould be ſo, 118 
Mr, juſtice Pois: The opinion of the great ſeal has been 4 

rd various and uncertain in this point; but I do not like parol 

in, evidence of the intention, and here we have parol evidence on 

ely both fides; however the words of the will ſeem to declare a 


truſt, by giving the 5 J. legacy. to the executor for his care 
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her lands and tenements, and the rents ant Lewinexecutors of her will, and gave 
and profits thereof and the produce of them 50/. a-piece fer their trouble 
all her money and other perſonal eſtate, therein; but ſhe made no diſpoſition c:? 
to the plaintiff and the defendant Lewin. the reſidue.— The court declared tho 
and their heirs, on truſt to ſell the taid executors to be truſtees ot the refiaue for 
real and perſonal eſtate and pay the in- the next of kin, Keg. Lib.B. 1720. ic; 
tereſt of the money ariſing by ſuch ſale 196. 

to ker mother for life; and the teita- (1) 9 Mod. 11. and Reg. Lib. A. 
trix, then gave ſome ſmall legacies to be 1722. fol. 231. where the bill appear: 
paid after the death of the mother, and to have been diſmiſſed on reading e 
appointed the plaintiff and the defend- proofs in the cauſe. 


2 3 


1 — A a 1 8 1 
FRY bt % I ” "4. 0 4 — 4 — 
= — Ag te Os hon, age Senn on ets ee 242 * jew —— 
— — — 2 — — — — . _—_ . 


* (2 


; MS W a 4 n r 


in 


RAchrizryp 
V, 
CARELESS, 


4 161] 


De Term. S. Trin. 1723. 


in fulfilling the will; and this goes beyond all parol 8 ſo 
that my thoughts at preſent are, that the next of kin are in- 
titled to the ſurplus; but foraſmuch as this has been determin- 
ed different ways, I would take further time to conſider of it, 
and to look into precedents, 


On the 2 July 1923. Mr. Juſtice Poris ſat again to give 
his opinion; he ſaid, this had been vexata guæſtio, chancellors 


having differed about it from the houſe of lords, and alſo from 
one another; he took notice, what various turns the firſt 
caſe, (v:z.) that of Foſter and Munt had met with; how lord 
Tefferys had decreed in it for the next of kin, after which his 
decree was reverſed by the lords commiſſioners, and their 
decree reverſed by the houſe of lords; ſo in the caſe of 
the ducheſs of (a) Beaufort, and that of (b) Littlebury verſus 
Buckley, the decrees in favour of the next of kin were, on parol 
proof, reverſed above. 


But in the principal caſe, he faid, there were words in the 
will declaring the executor to be but a truſtee; 5 /. being 
given him for his care in fulfilling the will, which would 
amount to a declaration of the truſt ; eſpecially conſidering it 
as a fundamental rule in a court of equity, that an executor 1s 
but a truſtee, and on his dying inteſtate, ſo much of the teſta- 
tor's perſonal eſtate as remains unadminiſtered, muſt go to 
the teſtator's next of kin, (viz.) to the adminiſtrator de bon 
non, Ec. and not tothe adminiſtrator of the executor ; that ifa 
man marries an executrix, and ſhe dies inteſtate, the teftator's 
perſonal eſtate muſt go to the adminiſtrator de bonis non, and 
not to the huſband; that Mr. Harcourt married lady , 
who was executrix to Sir Samuel Airy, and when ſhe died in- 
teſtate, Sir Samucl's perſonal eſtate which remained unadmi- 
niſtred, was determined to go to lady Aſtry's next of kin, and 
not to Mr. Harcourt the huſband ; that a plaintiff executor 
pays no coſts ; but this not by any expreſs words of the itatute 
(a), but only by an equitable conſtruction thereof, becauſe 
what he recovers, is not for himſelf, but in truſt for his teſta- 


— 


(a) Decreed by lord Coxper, in Fes. 1709. reverſed by the lords in the 
Decemb. following. (5) Decreed in the mayor's court by Sir Peter King, recorder, 


in April 1711, and reverſed by the lords in the May following. 


tor; 


and u 
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tor; he did not deny, but that where there was an expreſs le- Rachrigr p 
gacy given to the executor, and no further words, nothing L. 
given for his care and pains, parol evidence might, in ſuch CARELESS. 
caſe, be admitted of the teſtator's intention; but this was not 
to be minded, where words followed declaring a truſt, as 
where the legacy appeared to be given to him for his care in 
fulfilling his will; that if money were to be granted or deviſed 
for the doing of any thing, this, in equity, would create a 
truſt, and here the legacy was given to the executor for his 
care; De. | | 
That indeed here was the evidence. of the perſon who drew 
the will, tending to prove that the ſurplus was deſigned for [ 162 } 
tie executor, which nevertheleſs was contradicted by evidence 
on the other ſide ; however, leſs regard ought to be had to 
evidence of this kind, in caſes of wills, than of deeds, it being 
very uſual for many, under ſuch circumſtances, to play the 
[:\p:ne, and to ſpeak what they do not really intend, to get 
every one's favour, | ; 
That in the caſe of May verſus Lewin, where there was 
501. a-piece given to the two executors for their trouble, (in 
which caſe there was alſo ſome parol proof of the teſtator's in- 
tention in favour of the executors, but not clear,) lord Par- 
ker decreed a diſtribution, which was an authority in point, 
and being the lateſt, was the greateſt authority, becauſe it muſt 
be ſuppoſed to have been adjudged after conſideration had of 
all the former decrees; beſides, that the defendant, in the 
principal caſe, was made executor in the ſame clauſe which 
gave him the legacy, whereby it ſhould ſeem that the legacy 
was annexed to the executorſhip, as all the reward intended 
for it, 3 | 
Reſerve coſts till after the account taken, but decree a 
diſtribution amongſt the next of kin. | 


Hall verſus Hoddeſdon, | Caſe 8 


| At the Rolls, 
82 TIS bill was brought by a deviſce of land, to perpe- _ Va. Ak 


tuate the teſtimony of a will, and to eftabliſh the will; 491. pl. 7. 
11] to perpetu- 


and upon opening thereof, the Maſter of the Rolls diſmiſſed ate the teftimo- 


ny of a will, if 
brought to hearing, to be diſmiſſed with coſts, 
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the bill with coſts; declaring that this cauſe being only for 


H 1 *. 
HoppesDonN perpetuating the teſtimony, ought not to have been ſet down 


for hearing. 


E363] And upon Mr. Meats praying, on behalf of the plaintiff, 
that the diſmiſion might be without prejudice to the plain- 
tiff's making uſe of the depoſitions, 

His Honour replied, there was no need of this, becauſe the 
plaintiff would at law have the benefit of theſe depoſitions, tho 
the bill were diſmiſſed. 

Caſe 39. Batten verſus Earnley, 

At the Rolls. 

2 Eq. Ca. Ab. . gave ſeveral legacies by will, and (inter alia) an 
4.56. - - annuity of 207. per annum to J. S. for his life, all which 


zzives an annul- 
ty out of his 
pe rſonal eſtate; 
the executor f 

has miſbehaved himſelf, the court will order part of the l eſtate to be ſet aſide to ſecure this 


annuitye 


were deviſed out of the teſiator's perſonal eſtate, and J. M. 
was made executor of this will. 


It happened that J. M. the executor had ſaid ſome raſh 
words, as, that he would go to gaol, and leave the legatees 
<« unpaid ;” and tho' the annuity was by the will made payable 
quarterly, yet it was three years in arrear. 


Inſiſted 1½, for the annuitant, that theſe are ſhould 
carry intereſt, 


F tf 


Sed cur* cont? : 
. 9843. arrears; but it is not uſual to compute intereſt for ſo ſmall a 
ſum. 

2dly, It was prayed, that the executor ſhould give ſecurity 


for the payment of the annuity. 


To which it was anſwered, that the teſtator not ordering 
any ſecurity, but wholly truſting to the executor, the legatee 
of the annuity muſt do ſo too. 


Sed per cur” : Since the executor has by his anſwer ſubmit- 
ted it to the court, whether he ſhould give any ſecurity, and 
appears to have expreſſed himſelf in words threatning to defeat 
the annuity, let the maſter ſee a ſufficient part of the perſonal 
eſtate ſet apart and aſſigned to a truſtee, i in truſt to ſecure the 
annuity, 


[ 164 ] 


Crockat 


+ This is only done, where there are great 


hand 
ſaid 
will. 


and th 
if the 


au ade! 


It 
in M 
note 
had, 


order 
had ri 


Bu 
order, 
thirty 
egaCit 
Suſann 


Inſit 
than 4 
430 /. 

Wy 
legacy. 

Whe 
is in th 

It in, ol 
money, 
| ſuch pa 
| who Nac 
for, and 


— 


() B. 
not to ha 
23 intent 
Ear of $; 
Creed by 
pl. z. 


De Term. 8. Trin. 1723. 


Crockat verſus Crockat. Caſe 40. 


| 3 A At the Rolls. 
x2 teſtator gave to the plaintiff his ſiſter - Suſanna + Bac 02, 0k 


Croctat the ſum of 5 50 J. which was then in Mr. Ellis's 569. pl. 3. 
hands, and made the faid Mr. Ellis executor in truſt for the 1 
aid teſtator's brother, and died ſoon after the making of the bands on his 

: 1 note, and after - 
will. wards orders 

part out again, 

and then deviſes the 5800 J. in the gold ſmith's hands to J. S. this good for the whole 5001; ſecus 
if the teſtator had, after the making the will, drawn out part of this money, for this had been 
au ademption pro tanto. | 


t ſeems the teſtator, before making of the will, had left 
in Mr. Ellis's hands 5501. for which Mr. Ellis had given a 
note to the teſtator, payable to him or order, and the teſtator | 
had, before the making the will, drawn ſome bills on Ellis, 114 
ordering him to pay ſeveral ſmall ſums of money, which, in all, 
kad reduced the 5 50 J. to 4301. 


— — 


But the teſtator had left in Mr. Ellis's hands an exchequer 
order, for the payment of 361. per annum to the teſtator for 
thirty two years, and left aſſets for the payment of all his 
legacies, including the whole legacy of 550 J. to his ſiſter 

| Suſanna, | | 


Inſiſted, the plaintiff Suſanna Crockat ſhall have no more 
than 430 J. of her legacy of 5 50 l. there being no more than 
d 430/. left in Mr. Ellis's hands. 


Maſter of the Rolls cont' : She ſhall have the whole 5 50 l. [ 165 ] 
it legacy. a 7 
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Where a teſtator by his will gives a legacy of 5007. which 
1s in the hands of J. S. and after the making of the will calls 
It in, or orders F. S. to pay to himſelf. or others, part of the 
money, which is accordingly done, this is an ademption of 
ſuch part of the legacy ; and the diverlity is, where the party 
Who had the money pays it of his own choice, and uncalled 
for, and where the teſtator himſelf (4) calls for it in; for it 


1 


(+) But the diverſity between a voluntary and a compulſory payment, ſeems 
e have been approved of by Lord Macclesfield, ſince the latter might be with 
latent to ſecure the legacy in all events. See the caſe of Earl of Thomond verſus 
Ear of Suffolk, ante, vol. 1. 561. See alſo the caſe of Ford verſus Fleming, de- 
** by Lord Chancellor King, Trin. 1728. poſt, 469. and 1 Eq, Ca. Ab. 302, 

2 | | muſt 
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Crockar wv, muſt be the er s own act, and not the act of a third per- 
CROCKAT., fon, which is to revoke his will. 


But in the principal caſe, theſe payments out of the 550 l. 
in the hands of Mr. Ellis having been all ordered by the teſta- 
tor before the making of his will, this cannot be ſaid to be an 

ademption of the legacy, but is an expreſs indication of the 
teſtator's intention, that as the note for the full ſum of 550, 
was {till ſtanding out, notwithſtanding he had ordered the 
payment in of part of the note, yet he renounced all thoſe pay. 
ments, and willed that the whole 550 J. ſhould be the legacy 
which he gave to his ſiſter Suſanna. 


But I take it, that the 550 J. legacy ſhall not be made good 
out of the exchequer order for the thirty-two years annuity, 
the legacy given being a legacy of 550 J. in money. 


Let the plaintiff have the whole 5507. note, and intereſt 
from the time of filing the bill. 


Caſe 41. * Trenchard and Ippſley verſus Wanley. 
2 Eg. Ca. Ab. H E plaintiff Mrs. Tppfry, the ſiſter of the other 
. plaintiff Trenchard, had money in the hands of the de- 


without any or- fendant Manley the goldſmith, for which ſhe had the ſaid Man- 


ders from the 

proprietors, ſub- ley? S note. 

{oribed lottery 

orders into the South- ſea, indemnified by the act of parliament, 


[*166 } The plaintiff Trenchard, by his letter to the defendant War- 
ley, ordered him to inveſt the money in lottery orders, but cid 
not direct in whoſe name thoſe lottery orders ſhould be 
taken, 


Accordingly the defendant Manley did inveſt the money in 
lottery orders, and took them in his own name; afterwards 
Manley ſubſcribed the orders into the South. ſea, with other 
orders of his own, and of his cuſtomers, amounting to a con- 
ſiderable ſum, of the ſame ſpecie, but did not give notice that 
he had made this ſubſcription, until two months afterwards. 

Upon this the plaintiffs brought their bill for relief, (viz. 
in order to compel the defendant to procure for them lotte!) 
orders, to the amount ef thoſe which the defendant, without 
their conſent, had ſubſcribed into the South. ſea. * 
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And for the plaintiffs it was inſiſted, that the defendant had 
made himſelf a truſtee for them without any authority from 
them: and after he had thus made himſelf their truſtee with- 


out their conſent he then ſubſcribed their orders into the 


$5uth-ſea, and by concealing ſo long from them what he had 
cone, he thereby ſhewed his intention, that if the ſubſcription 
had been profitable, then the orders ſubſcribed were to have 


been his ; if unprofitable, then they were to be placed to the 
plaintiffs account, 


Maſter of the Rolls: The rule of law as to fraud is alſo 


2 good rule in equity, (viz.) that fraud is never to be preſum- 


ed; but it is true, that may be a fraud in equity, which is not 


ſo at law. 


The confuſion and hurry that goldſmiths and other people 
were then in, may account for the defendant the goldſmith's 
not giving notice ſooner of his having ſubſcribed thoſe orders 


into the South-ſeaz and it may with the ſame force be retort- 


ed againſt the plaintiffs, as the reaſon, why they did not come 
ſooner to the defendant to demand the orders, or forbid 
the ſubſcribing them into the S9th-ſea ; tho? I think that by 
the words of the act of (4) parliament impowering all truſ- 
tees, guardians, executors and adminiſtrators, to ſubſcribe 
lottery orders into the South-ſea, tho' the ceſtui que truſt had in 
this caſe expreſsly forbid the truſtee to ſubſcribe, yet by virtue 
of the expreſs authority given to truſtees, &c. to ſubſcribe 
(in which authority given by parliament the conſent of every 
proprietor and cęſtui que truſt is included, notwithſtanding 
uch prohibition as aforeſaid,) the ſubſcription would be good, 
and the truſtees juſtificd z and it would be a very unjuſt thing 
in the parliament, if it were to be conſtrued, that the act had 
made the ſubſcription good, and vet left the truſtee liable to be 
ſued, and to be anſwerable for the ſame to the ceflii gue truſt, 


But the principal caſe does not go ſo far, here being no pro- 
hibition from the ceſtui que truſt. 


The occaſion of the defendant the goldſmith's buying the 
orders in his own name might be, becauſe he was always in 
the way to accept them, and there was no direction from the 
plaintiffs to buy the orders in any other name; and by the ſame 


'ealon, that the plaintiffs truſted the defendant with the money, 


Vor. II. | K. | the y 
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WANLEY., 
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(a) 6 Geo. 1. 
Sap. 4. ſe. 43 · 
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TREN- 
c HARD v. 
WANLEY. 


[ 169 }] 


De Term. 8. Trin. 1723. 


they might likewiſe intruſt him with the taking of the li 
in his own name. 


Then from the time of the defendant the goldſmith's taking 
the orders in his own name, he became a truſtee, and being a 
truſtee, the act of parliament alone, without any authorit 
from the party, impowered him to make this ſubſcription, 
And the caſe is the ſtronger, in that the defendant ſubſcribed 
other orders of his own, as well as thoſe that belonged to the 


plaintiffs; and it would be enough for the defendant who 


dealt for the plaintiffs as for himſelf, and acted for him as he 
did for himſelf, to bear his own loſs, without having the ad- 
ditional loſs of the plaintiffs alſo put upon him, 


It is to be taken, as the general ſenſe of the nation took it 
at the time when the ſubſcriptions were made, (viz.) that this 
was a beneficial thing, as is evident from thoſe lottery orders, 
that were ſubſcribed, felling for more than lottery orders un- 
ſubſcribed. So that nothing but fraud in this caſe of ſubſerib- 
ing lottery orders, &c, can make the truſtee anſwerable to bn 


ceſtui que truſt. 


Beſides, the ſubſequent ſtatute of 7 Ges. 1. cap. 1. feat. 3. 
very much ſtrengthens the caſe, „by giving the proprietor 
« of the ſtock 331. 65. 8d. per cent”, in ſatisfaction, and full 
« diſcharge of the monies paid on any of the ſubſcriptions, 
« notwithſtanding any miſnoſmer, or error, ſuppoſed defect, 
« error or miſnoſmer, or notwithſtanding any miſnoſmer, 
e miſpelling, or omiſſion of entry of any ſubſcription, and 
<« notwithſtanding any doubt or queſtion touching or con- 
« cerning the validity of the ſubſcription of the redeemable 


« debts and annuities in any wiſe”, 


Which words were intended to bind down the 8 
of any redeemable ſubſcription, and to give them a recom- 
pence for their being bound down; and as it bound down 
the truſtees, ſo likewiſe did it conclude the ce/tur que truſt. 


And this act of parliament intended to quiet all matters. 


Alſo his Honour laid great ſtreſs upon a decree which be 
himſelf had made about a year ſince, when he fat at Weſiminſ 
for the Lord Chancellor, in the cauſe of Bluck verſus Nichii 


and which he ſaid was not ſo {ſtrong for the defendant as the 
principal 
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De Term. S. Trin. 1723. 


principal caſe z for there lottery tickets payable to the bearer, 
and which were left with the banker or goldſmith only for 


afe cuſtody, were ſubſcribed by him into the South-ſea; upon 
which the proprietor, who left them with him, brought a bill 

zgainſt the ſaid goldſmith ; and his Honour diſmiſſed the bill: 

{or that it was a hard caſe, that the goldſmith who was but a 
truſtce ſhould ſuffer for doing what was then thought to be 

for the beſt ; and if the plaintiff was wronged, he was at liberty 
to take his remedy at law. 


Which decree the court had the greater regard to, for- 


zppeal, 


But the principe + the Maſter of the Rolls thought 
much ſtronger, and therefore diſmiſſed the bill with coſts, 
biz.) that with reſpect to the defendant, both the plaintiffs 
ſhould be liable, and therefore the diſmiſſion ſhould be general, 
35 to both of them; but that if the plaintiff Trenchard thought 
i: worth his while to apply, the court would, on petition, 
cider that the other plaintiff the gu que truſt ſhould pay all 
1 


nuch as the parties acquieſced under it, and brought no 


TREN- 
C HARD UV, 
WANLEY. 


[ 170 } 


+ The fame point was 1 ned by lord Macclesfield i in the following term, in 


the caſe of Yeaver verius Fowler. 
K 


De-Coſta verſus Scandret. 


| + og having a doubtful account of his ſhip that was at 


ſea, (viz, ) that a ſhip deſcribed like his, was taken, in- 

(ured her, without giving any information to the inſurers of 

nat he had heard, either as to the hazard, or circumſtances 

* ch might induce him to believe that his ſhip was in great 
if not actually loſt, 


poiicy, 


The inſurers Wes ga bill for an injunction, and to be relieved 


againſt the inſurance as fraudulent, 


Lord Chancellor: The inſured has not dealt fairly with the 
inſurers in this caſe 3 he ought to have diſcloſed to them what 
itelligence he had of the ſhip's being in danger, and which 

SS: might 


Caſe 42. 


Lord Mac- 
CLESFIELD. 


2 Eq. Ca. Ab, 
636. pl. 2. 

A merchant 
having a doubt - 
ful account of 
his ſhip, inſures 
his ſhip without 
acquainting the 
inſurers what 


anger the ſhip was in; this held to be 2 fraudulent inſurance; and the court relieved againſt the 
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De Term. 8. Trin, aq. 


Dr Cosr av. might induce him, at leaſt, to fear that it was loſt, tho? he had 
SCANDKET. 


no certain account of it ; for if this had been diſcovered, it is 
impoſſible to think, that the inſurers would have inſured the 
ſhip at ſo ſmall a premium as they have done, but either would 
not have inſured at all, or would have inſiſted on a larger pro. 
mium, ſo that the concealing of this intelligence is a fraud. 


[x71 ] 


Wherefore decree the policy to be delivered up with coſts, 
but the premium to be paid back, and allowed out of the coſts, 


Edwards (and Lady Elizabeth his Wife) verſus 


Caſe 43. 
Counteſs Dowager of Warwick, 


Lord Mac- 


CLESFIELD. 


2 Eq. Ca. Ab. 
2. pl. 3. 

Money core- 
nauted Lo be 
laid out in land, 
ſhall deſcend as 
Jang. But be 
that is init ed 


E Pward late earl of J/Varwick and Holland, being ſeiſed in fee 
of the manor of Kenſington, intermarried with the defend- 
ant Charlotte daughter of Sir Thomas Middleton, who had 2 


the laad when 
purchated, may 
d;!pnic of it by 
+ will, tho” not : : : a n : 
ed by three Of that marriage, in tail male, remainder to himſelf in fee. 
witnefies. Alſo 


a gero! direction for the payment of it, ſeems to be good. So if the money is ordered or deviſed e 


be laid out in lands, and ſettled to the vie of A. in tail, remainder to himſelf in fee, equity wil 

reer the money to 4A. Secus it the remainder thereof be limited to a third perſon. Allo tho by 

4 yoluntary coptrect money is agreed to be laid out in lands, the court will execute ſuch agreement 
itt leut of The elr-. | 

As to the 10,000 /. it was agreed by all the parties, that 

the ſame ſhould be laid out in land, and ſettled in like manner 


as the manor of Renſington had been ſettled, and in the mean 


time, until ſuch purchaſe could be found, the 10,000 /. wii] 


to be placed out upon ſecurities, and the intereſt ariſing there. 
from, to go and be paid to ſuch perſons as ſhould be intitle 
to the rents and profits of the manor of Ken/ington. 

This Edward lord IVarwick died, leaving iſſue by th 
counteſs Charlotte, one ſon, (viz.) Edward- Henry, the l 
lord {/arwict, who being thus intitled to the manor of I 
fington in tail, remainder to himſelf in fee, levied a fine os 
ſaid manor to the uſe of himſelf in fee, and ſoon afterwais 
died without iſſue, and inteſtate ; upon whoſe death the mane 
of Kenſington deſcended to the plaintiff lady Elizabeth Eqwas 


wi 


172 


portion of 16,0007. GO. whereof was paid to the faid | 
earl, and 10, ooo l. reſidue thereof, to be laid out in a purchaſe | 
to the fer of of lands in fee, to be ſettled as in the ſettlement, and hereaf- | 
ter is mentioned; and the manor of Kenſington was ſettled on | 
the laid eatl for life, remainder to the firſt and every other ſon | 
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De Term. S. Trin. 1723. 


intitled to the manor of XKenſington in poſſeſſion in fee, now 
brought her bill to have the mortgage, upon which the 10,0004. 
had been placed out, afſigned to her. 


This was oppoſed by the defendant the' counteſs dowager 
of Warwick, who infiſted, that ſhe was intitled to the ſame, 
as adminiſtratrix of the laſt earl her ſon, and that this 10,000 /. 
being as yet in itſelf money, ought, by the ſtatute of diſtribu- 
tion, to be divided betwixt herſelf, as the mother of the in- 
teſtate and his half ſiſter Mrs. Charlotte Addiſon ; and for this 
purpoſe it was argued, ½, That all the ends and views of 
tne ſettlement, (viz. ) the proviſion for the iſſue of that mar- 
riaze, being determined by there being no iſſue left of the 
marriage, and in regard this was in fact money, a court of 
equity, whoſe aſſiſtance was neceſſary to realize it, would not 


now the huſband was dead without iſſue, turn this money into 


land, in favour of an heir, who was not within the view of 
the ſettlement, 


2%, That this money thus agreed to be laid out, was not, 


ia all reſpects, to be taken as land; for it might be deviſed as 


money, by a will not atteſted by three witneſles ; alſo, if the 
aft earl of J/arwick had granted or deviſed it, by the deſcrip- 
tion of the ten thouſand pounds agreed by his father to be laid 
out in Jand, it would have paſled by ſuch deſcription ; it 
could not be denied but the laſt earl might, if he had pleaſed, 
haye fo diſpoſed of it, 


Zh, That as to the ſettlement of the remainder of the 
Nenſrigion eſtate to the right heirs of earl Eduard the father, 


the ſame was a mere voluntary limitation, as was alſo the 


2oreement, that the money ſhould be laid out in land, and 


9 1 
* $+ 


ted in like manner; and then it was no more, than it 
one, without any conſideration, ſhould covenant to lay out 


money in the purchaſe of lands, to the uſe of himſelf in fee 


which being a mere voluntary contract, equity would not 
compel the execution thereof, 

%), that it was unreaſonable for this court to interpoſe 
to take the money from the mother and the half ſiſter, in or- 
der io give it to a remoter relation; on the contrary the mo- 


ür, Why has the legal intereſt of this mortgage, on which 


K 3 . the 


H 


wife of the plaintiff Mr. Edwards, who, as ſhe was become Evwarvs v. 
Counteſs of 
WARWICK, 
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fington, that is immaterial 


fington, 


De rem 3. T6. 


1723. 


Cpwarns v. the money was lent, ought to be aſkiſted, at leaſt not deprived 


of it, by a court of equity. 


5thly, That if the laſt lord /Yarwick had applied to the 
court to be paid the money, he would have obtained an order 
for that purpoſe. Nay, though he had not levied the fine, 


but had continued tenant in tail, remainder to himſelf in fee, 


and had defired the money, the court would have ordered it 
to him, as had been done in the like caſes (a); (which lord 
Chancellor admitted,) in regard the laſt lord had both the 


eſtate-tail and the immediate remainder to himſelf in fee; 


ſo that a fine without a recovery would have barred the eſtate- 
tail and remainder, and a fine might be levied at any time, 
as well in vacation, as in term, 


And Jaſtly, It was urged, that the laſt earl of Jarwich 
having levied a fine of the manor of Kenſington, to the uſe of 
himſelf and his heirs, this had extinguiſhed the limitations in 
tail created by the ſettlement, and had, as it were, put the 
ſettlement out of the caſe; and as the ſettlement, as to the 
manor of Kenſington was out of the caſe, ſo the truſts of the 
10,000/. which were to attend the ſettlement of the manor of 
Kenſington, were at an end alſo, ) | 


For all which reaſons it was inſiſted, that the plaintiff, 


tho” intitled to the manor of Ken/ington, had not, however, 


any right to the 10,000 J. or to compel the laying out of this 
money in land. 


Lord Chancellor : If there had been ſo much as a parol di- 


rection from the Jaſt lord J/Varwick, for the payment of this 


10,0007. to his mother the counteſs dowager, I ſhould have 
had a regard to it; being of opinion, that it was in the elec- 
tion of the laſt earl to have made this money, or to have diſ- 
poſed of it as money. 


As to the late earl's levyipg a fine of the manor of Ken- 
; for he had as good a power be- 
fore the fine, to diſpoſe of the ſaid manor, or of the 10,000 /. 
in money, againft all but his iſſue, as he had after the fine; 
and iſſue he never had, 


To ſay, that this fine, as it compriſed the manor of Ken- 
ſo did it allo the truſt of this 10,900 7, (tho? it 
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De Term. S. Trin. 1723. 


ſeems abſurd to talk of levying a fine of money) will do the EDWaR Ds v. 


defendant no ſervice; nay, if admitted, it would make againſt 


her; becauſe by the deed of uſes the uſe of the fine is declared 


to be to the conuſor and his heirs, and conſequently would 


intitle the plaintiff the lady Betty Edwards to this money. 
But when I admit that the laſt lord Warwick had an election 


| to make this 10,000 l. money, ſtill I conceive he muſt do 


ſomething (i] to determine ſuch election, which he has not 
done in the preſent caſe; and then, in a court of equity, the 
heir is ever preferred (a) to an adminiſtrator, 


This appears by the common caſe, that if a man dies in- 
debted by bond, in which he has bound himſelf and his heirs, 
and leaves real and perſonal aſſets, of each enough to pay the 


bond, and the obligee, as he has an election to come upon the 


real afſets, does accordingly: ſue the heir, and recovers the 
debt againſt the heir, yet the heir ſhall recover back the mo- 
ney againſt the executor out of the perſonal eſtate, 


As to the objection, that the plaintiff claims under a vo- 
luntary limitation, it has been held, (+) that the conſideration 
for the precedent limitations in a marriage ſettlement, has 
been applied even to the ſubſequent ones; as where, in con- 
ſideration of a marriage, and portion, land has been ſettled on 
de huſband for life, and then to the wife for life, remainder 


Counteſs of 
WARWICK. 


75 


(a) See the caſe 
of Lingen verſus 
Sowray, vol. 1. 
172. 


(5) See the caſe 
of Oſgood ver- 


ſus Strode, pott. 
24 Jo» 


to the children, with remainder to a brother, theſe conſidera- 


tions have extended to the brother; and the reaſon is, becauſe 
t may be very well intended, that the huſband, or his parents, 
would not have come into this ſettlement, unleſs all the par- 
ties thereto had agreed to the limitation to the brother. 

But admitting that the limitation of the remainder in fee 
was voluntary, yet this will not alter the caſe; becauſe I take 


[ 156 ] 


(1) This ſeems the point on which the heir has any equity againſt the per- 
the caſes in ſome meaſure differ, i. e. ſonal repreſentative in this reſpect ? 
whether the mere circumſtance of the vide Chicheſter. v. Bickerſtaff, 2 Vern. 
fund remaining, in the ſhape of mo- 295. Lingen v. Soavray, ante, 1 vol. 
ney, in the hands of the perſon ab- 172. Lechmere v. Earl of Carl:fle, poit. 
tolutely intitled to it in all events, 3 vol. 211. and Ca. temp. Tal. 80. 
mal! of itſelf be evidence of the party's GCuidot V GCuidot, 3 Atk. 254. Crab- 
intention to give it the quality of per- tree v. Rramble, 3 Atk. 680. Boxes v. 
ſonal eſtate, (for the caſes agree that Earl of Shrewſbury, 5 Bro. P. C. 269. 


clude the queſtion) and if not, whether Rep. 223. 


K 4 


any proof of ſuch intention will con- Pulteney v. Earl of Darlington, Bro. Cha. 


it 


ps matey — by 


— . ——— — n — —— er nee IG EEE 
SO ĩ˙ëwil? ] . h ] 22222 A TOW OTA ES OO G3, ELLER! 5 


' 2 
5. 
1 
2 N 
3 3 
"F< 4 
t 3 
4 4 
"2-80 
Bonk 
4 Ms 1 
1 
1 
4 K* 7 - 
3 
E 
25 
$5 
* 
+38 
1 
1 
1 M 
7 3 
182. 
3 
2 9 
413 
TIS 
1 
y . 
WE 
XS 
_—_ 
$i 
= 1 * 
þ vs 
18 
4 *% * 
' Pris 
EW. 
Jo 
1 
tis 
387 
11 
4 
N. 
5 14 
* 41 
} 
5 
T58 
_- 
x * 
2 2 
1 
7 y 
ul 
4. 
l bo 
* - 
* ES 2 
7” 
1 8 
ws 
1 = 
7 
Js 1 
EA 
$4 * 
* 
8 
= * 
3 S\ 
* — 
44 5 
? 21 
9 
& - 
Ba” q 4 
* Fg 
8 
<4. 
ST, 
4G 2 
A 
$4 
4 
1 
4 $ 
f 
F 
SS | 
; 1 
; 
; 
k ; 
4 th 
7" 
if - 
12 5% 
-S 1 
4 7 
5 1 
: on 
* 
5 
. 
4 
* C 
.3-3* 
3 
1 
. U 
4 * 
"x . 
4 
*K 72 
"2 235 
3 11 
4 
1 , 
4#3 
2 
4 4 
T 
1 
1 
; ; 
2 
1 
4 
50 
2 


— — 
KS 


e eas T6. AE AE, 


* Ao WEI 


Þ 
2 — 


8 
* 

4 
5 5 
3 
1 


1 
, 
F 
*" 
«| 
1 

| 
1 
* 
„ 
j 


4 
5 


WARWICK, 


De Term. S. Trin. 1723. 


Epwarns v. it to be clear, that if I voluntarily, and without any conſidera. 
Counteſs of tion, covenant to lay out money in a purchaſe of land, to be 
ſettled on me and my heirs, this court will compel the exe. 


cution of ſuch contract, tho' merely voluntary; for in all 
caſes, where it is a meaſuring caſt betwixt an executor and an 


heir, the latter ſhall, in equity, have the preference, 


Tho” all the intereſt due upon this mortgage at the time of 
the death of the laſt earl, muſt go to the counteſs of Warwick, 


as his adminiſtratrix. 


And {as I underſtood his lordſhip) tho? the laſt earl died in 
* a broken part of the half year, this intereſt ſhould (he ſaid) 
5 , not be taken as (+) rent, but ſhould be apportioned, and a 


"ju s. proportion thereof go to his adminiſtratrix. 


But as to all the intereft due ſince the death of the late earl, 
the ſame was decreed to belong to the plaintiff the lady Betty 


Eiwards, the heir. 


And on theſe terms, the ſecurity for the 10, co J. was or- 
dered to be aſſigned to the plaintiff the mY Betty Edwards, and 


no coſts on either fide, 


Afterwards, on an appeal brought by the counteſs of Mar. 
wick, this decice was aſirmed in the houſe of lords (1). 


— — 
— 


() 1 Bro..P. e.. 


2 * * ** * * 


+ Vide ante, vol. 1. 392. Jenner verſus Morgan, 


See alſo where the court 


apportioned maintenance- money, in the caic of Hey verſus Palmer, polt, 301. 


| Caſe 44. * Earl of Suffolk verſus Howard. 


Lord Mac- 


CLES FIELD. 
2 Eq, Ca. Ab. 


HE late earl of S and B having no iſſue, but 


285. pl. 1. having two brothers, (viz.) the preſent earl, and the 


A veer diſinhe- 
rired by bis 


deſendant Charies Howard who had a ſon, and conceiving his 


an ceſtor is en- next brother the preſent earl to be extravagant, the late earl 


ti led to the 


tour of the Cut off the entail by a recovery, and by deed and will ſettle 


court, and on 
bill and anſwer, 


the eſtate on his brother the defendant Charles Howard, fot 


to have the ta- Jife, with remainder to his firſt ſon (then in being) for life, 


mily deeds 


brought before With remainder to truſtees to preſerve the contingent remainders, 


the maſter, 1 in 
order to ſee whether en thing can be diſcovered for his advantage, 


1797 J 
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remainder to the firſt, Sc. ſon of that firſt ſon in tail male, 
charging the eſtate only with 1001. per annum annuity to his 
next brother the preſent earl, and died without iſſue. 


The preſent earl brought a bill to diſcover the defendant's 
title, ſetting forth the old entail, under which he was heir 
male; and praying: that the writings might be produced, and 
that the arrears of the annuity might be paid him. 


The defendant ſhewed by anſwer, that the Jate earl had by 
decd inrolled made a tenant to the præcipe, and had ſuffered a 
recovery to the uſe of himſelf in fee, and afterwards made a 
ſettlement as above; that as to the pretended arrears of the 
annuity, he had paid the plaintiff the preſent earl, more than 
thoſe arrears came to, by about 121. and tho' he had taken 


no receipt for them, he intended thoſe payments in part of the 
annuity. 


And on a motion to be paid the arrears of the annuity, and 
to have all the writings produced before the maſter, 


1 Lord Chancellor: This is a hard caſe; equity even for 1 


y7ounger children, ſupplies the want of a ſurrender of a copy- 
hold, and puts them on a level with creditors, taking it to be a 
debt by nature from a father to provide for all his children, as 
well the youngeſt as the eldeſt. 


But is it not a ſtronger caſe, where the king has beſtowed 
an honour on a family, whereby the heir of the honour is con- 
/iliarius natus, and fits as a judge in the higheſt court, the 


Ard 


like want of gratitude to the crown, (from whence this 
honour did ariſe,) to leave it naked, eſpecially where the an- 
ceſtor had a great eſtate in his power, and has given it from 


the earldom, leaving ſuch a trifle as only 1001. a year to the 
preſent earl. 


Therefore more ought to be done in this caſe for the plain- 


ſeems no neceſſity to bring the cauſe to a hearing; for that 
would be only putting both ſides to great 3 which 
tony be ſtill harder on the earl, as he is ſo little able to 
ear it. 


Let 


SUFFOLK v. 


houſe of lords ? ſurely it is incumbent on the anceſtor to leave 
ſome proviſion for the maintenance of the honour, and looks 


tif than in a common caſe; here is no purchaſer, and there. 
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Ingratitude to 
the crown for 
a peer to deviſe 
away the eſtate 
from the hon. 
Ooure 
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Earl of Let the defendant bring before the + maſter all deeds and R 
SUFFOLK v. writings, and let the plaintiff the preſent * earl, either by him. 1 
'ARD. Y : | 
121 7 ſelf or agents, have the inſpection of them, that if any thing 
has ſlipped the conveyance, or if the entail be not well docked, 
he may have the benefit thereof, 1 
. . 5 E W 
And the anſwer not being poſitive, as to the payment of | N 
the arrears of the annuity, or that the payments which were x 
25 : rat 
made to the plaintiff, were in part of the annuity, (it being | 
only ſaid that the defendant intended them ſo, which intention 
none could know, ſince he did not then declare it,) and be. | 5 
cauſe the defendant has not taken or inſiſted upon any receipts 5 
from the preſent earl, and the late earl has been dead two 18 
years, let the defendant pay the plaintiff 200 J. being two : 
years arrears of the annuity, fubject to the order of the ob 
court. | | | 25 
— — * . * — — — _ xd 
5, 5 | | ſal 
+ In the caſe of Sir Edward Bettiſon verſus Farrington & al, Trin. 1735, where hon 
the plaintiff claimed by virtue of a remainder in tail expectant on an eſtate. tail, 
and was heir male of the family, and the defendants were fiſters, and the heirs bas 
general of the tenaut in tail, and by their anſwer ſhewed that their brother, the raiſe 
tenant in tail, had ſuffered a recovery, and declared the uſe to himſelf in tee, 
referring to the deed in their cuſtody; lord Taler, before the hearing, ordered B 
the defendants to leave with their clerk in court the deeds making the tenant to term 
the præcipe, and declaring the uſes of the recovery, Poſt, 3 vol. 363. poſſe 
| raiſed 
Cafe 45. Ravenhill ver/us Danſey. Hs 
Lord Mac- rever| 
CLESFIELD. E7 PON the marriage of Villiam Danſey with the daugh+ Jet w 
— ter of Sir Francis Ruſſel, there was a term of 500 year 80 
A ieverfionary limited to truſtees, to raiſe portions for daughters, in caſe cf time t 
term raiſed for 5 * 25 3 
ſecuring main- NO 1H!ue male by the marriage, of this 
tenance and : 
artions for davghters, ihall. in caſes of neceſſity, be mortgaged to pay either, and when fallen int The 
poſleſſion all pay all the arrcars of maintenance incurred betor it came into poſſeſſion, tion 
The truſt of the term was to raiſe two thouſand pounds 2. em. 
piece for the daughters of the marriage, payable at their ages But 
of eighteen, with maintenance-money at the rate of 4ol. fer & by t 
annum, to each daughter from the deaths of their father ande Mnte 
Sir Francis Ruſſe! their grandfather by the mother's ſide, un- and any 
Juttice | 


til their portions ſhould. become payable. 
The huſband lam Danſey died leaving two daughter, WI — 


F 180 } one eight and the other nine years old; the term did get 
| comments 


De Term. 8. Trin. 1723. | 5 


commence in poſſeſſion until the death of the father-in-law of R AVENHILL 
this William Danſey, which happened ſometime afterwards, v. 


Das ET. 


The truſt of the term was to raiſe the portions by ſale, 
mortgage, or profits; but the truſt to raiſe the maintenance 
was by rents and profits, ſo that there was a difference in the 
deed, between the manner of raiſing the portions, and that of 
raiſing the maintenance. 

Whereupon it was objected, that the maintenance ſhould 
not begin unti] the 500 years term commenced in poſſeſſion, 
t which time only the lame could be raiſed by rents and an- 
cual profits. | 

Lord Chancellor It is againſt my opinion to raiſe a portion 
or maintenance by ſelling a reverſionary term, and this un- 
der colour of the word [profits]; but it has been ruled before 
my time, that profits ſhall extend to any advantage which 
ſhz!l be made of the land by ſale or mortgage, as well as 
rents; eſpecially in caſes of neceſſity, and when the daughter 
has had no other maintenance, it has been decreed to be 
raiſed by a mortgage of a reverſionary intereſt of a term (1). 


8 Y * — — 
. : * 5 1 ang +8 wr ett 4 ee eee ? We” n 8 
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But the preſent caſe is much ſtronger; for here the truſt- 
term for raiſing this maintenance and portion is come into 
poſſeſſion, ſo that, at preſent, the maintenance- money may be 
railed out of the annual profits; it is like a rent granted out 
of areverſion to commence preſently, in which caſe, tho' the 
reverſion does not fall into poſſeſſion until many years after, 
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| N 
jet when it does fall, it ſhall anſwer all the arrears. ii | 
5 1 

So let the arrears of the maintenance- money from the bi 

ime the ſame became payable by the ſettlement, be raiſed out 1 
of this term. 1 1 
. Then it was objected, that the daughters had another pro- it | 
don by the will of their ene, and alſo by deſcent from 1 
3 bim. . [| 
ages But "TE Chancellor held this not to be material, as long Vide vol. 1. the 4+ 
1 caſe of Sand +: 
I. per by the ſettlement there was no other proviſion, except this vertu, Sandes 2 
and ot maintenance- money until the portion ſhould become payable, 707. 0 1 
>, un and any matter ſubſequent to the ſettlement ought not in #2 
juſtice to vary the conſtruction thereof, l q 1 
hters 1 1 | 
85 (1) Vide Butler v. Duncombe, ante, 1 vol. 448. 7:4 
1en's | Craven {4 
* * bt 
44 


Caſe 46. 


Lord Mac- 
CLESFIELD. 


On an anſwer's 
being reported 
not ſcandatous 
or impertinent, 
If the plaintiff 
except to the 
zeport, he muſt 
ew ſpecially 
wherein it is 
'fcandalous or 
impertinents 
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Caſe 47. 


Lord Macs 
CLESFIELD, 
2 Eq. Ca. Ab. 
2t. pl. 19. 
Two article, 
that whatever 
J S. ſhall by 
is will leave ta 
either of them 
ſhould be equal» 
ly divided be- 
* twixt both; 
fuch agreement 
good 1 alfo if 


De Term. 8. Trin. 1723. 


Craven verſus Wright. 


F the plaintiff refers the anſwer for ſcandal and i imper, | 

tinence, and the maſter finds the anſwer neither ſcanda. # | 
tous nor impertinent, the plaintiff on excepting to the maſter's ; | 
report, muſt in his exceptions ſhew wherein, in what line ox | 
page, and how far, the anſwer is ſcandalous or impertinent, 
in order that ſuch part of the ſaid anſwer may be expunged 
by the maſter, and it is not fufficient in the exceptions to fay 
in general, that the aniwer is ſcandalous and impertinent. 


It ſeems to be a ſtronger caſe, where exceptions are taken to 
an anſwer for inſufficiency, and the maſter reports it ſufficient, 
that the plaintiff in his exceptions to the maſter's report, ſhould 
fhew wherein the anſwer is inſufficient, 


Alſo if a bill or anſwer be referred for ſcanda}, and reported 
by the maſter to be fcandalous; if the maſter has once ex- 
punged this feandal, the party cannot then except to the re- 
port, becauſe when the ſcandal is expunged, it cannot be made 
appear by the record what that ſcandal was, and it was the 
party's own fault, that he did not except to the report 
fooner. | 


Beckley wer/ſps Newland. 


HE plaintiſt Simon Beckley, and Sir George Newland, 

married two ſiſters who were couſins and preſymptive 
heirs of Mr. Turgts a very rich man; and Beckley and Newland 
had been for many years partners in the buſineſs of a ſcriven- 
er; and Mr. Turgis had made and revoked ſeveral wills, but 
at length made a will in favour of Sir George Newland, 


whereby he left a great real and perfonal eſtate to Sir George, 11 

but gave only a ſmall real eſtate to Mr. Beckley. : un! 

: wfter this one of them contrives that J. S. mall leave part of his eſtate to a third perſon in tru for 8 
dim; this is within the articles. i lea. 
Before the execution of this will, the plaintiff Beckley and lit 

Sir George Newland entered into articles, whereby they agreed, onthe 

that whatſoever ſhould be given to either of them, ſhowldbe wha 

equally divided. n 

And the words of the articles were plain as to the equal My 

divifion of the perſonal eſtate of Turgis, which ould be give! - 


by 


the 
ort 


9 | 
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by the wall to either Beckley, or Sir George Newland; but as to Brextey we 


the real eftate, the words of the articles were doubtful, and 
ſeem'd rather not to extend thereto ; however, the plaintiff 
Beckley brought a bill againſt the executors of Sir George New- 
{aud for an account of the real and perſonal eſtate which came 
to Newland by Turgis's will. 

O. Theſe articles are unfair, and not to be encouraged, 
(%.) to agree to divide a man's eſtate, while the man is 
living, and to ſhare that in which the parties at the time of 
making the agreement, had no manner of right, and poſſibly 
might never have; and it is to diſappoint the will of the 
teſtator, who, in all probability, would have given nothing 
to either of the parties to this agreement, in caſe he could 
have foreſeen that his diſpoſition ſhould be fruſtrated as ſoon as 
ever he ſhould die, nay, in his life-time was agreed to be divided, 

Lord Chancellor: A performance of theſe articles ought to 
be decreed, tho' there was no other conſideration for them, 
than the mutual benefit of the chance; the agreement to 
ſhare, &c. is not diſappointing the intent of the teſtator, for 
he did not deſign to put it out of either of the deviſees power 
to diſpoſe of the eſtate after it ſhould come to him; but on 
the contrary, where the teſtator gave it to either of them, he 
by implication gave that perſon a power to diſpoſe of the ſaid 
eſtate when it ſhould come to him (1). 


And it ſeems to have ſome weight, that if there had been 


no ſuch agreement for the ſharing of the ſaid Turgis's eſtate, 


yet by law in right of their wives, (who were heirs preſump- 
tive to the ſaid Turgis) theſe perſons would have come In for 
equal ſhares; and to covenant to do that which the law would 
of itſelf have done had the party died inteſtate, cannot be 


unreaſonable, for that would be to ſay, that the law itſelf is 


unreaſonable, or unjuſt, 

Suppoſe there were two daughters, and the father ſhould 
leave almoſt all the eſtate to the eldeſt, and nothing or very 
little to the youngeſt ; if there ſhould be ſuch an agreement as 
in the principal caſe, ſurely it would have been no more than 
what every one would have wiſhed for; tho' I am far from 
grounding my decree only upon this circumſtance, 


FY * bas PENA 


NEwLanrd. 
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(i) Vide Heob/or v. 7. fever, poſt. 191. 
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Caſe 46. 


Lord MAc- 
CLESFIELD, 


Qn an anſwer's 
being reported 

not ſcandalous 

or impertinent, 
If the plaintiff 

except to the 


ze port, he muſt 


New ſpecially 
wherein it is 
ſcandalous or 


importinent. 


ſhew wherein the anſwer is inſufficient, | 

282 Alſo if a bill or anſwer be referred for ſcanda}, and reported 

by the maſter to be ſcandalous; if the mafter has once ex. i 

punged this feandal, the party cannot then except to the re. | 

port, becauſe when the ſcandal is expunged, it cannot be made | k 

appear by the record what that ſcandal was, and it was the q 

party's own fault, that he did not except to the report 8 

fooner. = 

| | | th 

Caſe 47. Beckley ver us Newland. by 

Lord Mac- 5 | el 
CLESFIELD, w_ plaintilt Simon Beckley, and Sir George Newland, 

2 Eq. Ca. Ab. married two ſiſters who were couſins and preſymptive nc 

8 heirs of Mr. Turgis a very rich man; and Beckley and Newland ye 

* had been for many years partners in the buſineſs of a ſcriven- tir 

is will leave ta Er; and Mr. Turgis had made and revoked ſeveral wills, but eq 

l at length made a will in favour of Sir George Newland, of 

1 whereby he left a great real and perfonal eſtate to Sir G77, un 

fuch agreement but gave only a ſmall real eſtate to Mr. Beckley. un. 

e ee of them confrives that J. S. ſhall leave part of his eſtate to a third perſon in truſt {or | 

dim; thi: is within the articles, 1 lea 

Before the execution of this will, the plaintiff Becky and litt 

Sir George Newland entered into articles, whereby they agrect, 5 

that whatſoever ſhould be given to either of them, ſhould be h. 

equally divided. 8 gr 
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Craven verſus Wright. 


F the plaintiff refers the anſwer for ſcandal and imper. 
tinence, and the maſter finds the anſwer neither ſcanda- 
tous nor impertinent, the plaintiff on excepting to the maſter's 
report, mult in his exceptions ſhew wherein, in what line or 
page, and how far, the anſwer is ſcandalous or impertinent, 
in order that ſuch part of the ſaid anſwer may be expunged 
by the maſter, and it is not fufficient in the exceptions to fay 
in general, that the aniwer is ſcandalous and impertinent. 
It ſeems to be a ſtronger caſe, where exceptions are taken to 
an anſwer for inſufficiency, and the maſter reports it ſufficient, 
that the plaintiff in his exceptions to the maſter's report, ſhould 


And the words of the articles were plain as to the equal 


6ivifion of the perſonal eſtate of Turgis, which ould be give 
h 1 
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by the will to RITA Beckley, or Sir George Newland; but as ; to Brcektey v. 
the real eſtate, the words of the articles were doubtful, and Hana 5 


land, 
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ſeem'd rather not to extend thereto ; however, the plaintiff 


Beckley brought a bill againſt the executors of Sir George New- 
lzud, for an account of the real and perſonal eſtate which came 
to Newland by Turgis's will. | 

Oi. Theſe articles are unfair, and not to be encoutaged, 
(viz. ) to agree to divide a man's eſtate, while the man. is 
living, and to ſhare that in which the parties at the time of 
making the agreement, had no manner of right, and poſſibly 
might never have; and it is to diſappoint the will of the 
teſtator, who, in all probability, would have given nothing 
to either of the parties to this agreement, in caſe he could 
have foreſeen that his diſpoſition ſhould be fruſtrated as ſoon as 
ever he ſhould die, nay, in his life-time was agreed to be divided, 

Lord Chancellor: A performance of theſe articles ought to 
be decreed, tho” there was no other conſideration for them, 
than the mutual benefit of the chance; the agreement to 
ſhare, Sc. is not diſappointing the intent of the teſtator, for 
he did not deſign to put it out of either of the deviſees power 
to diſpoſe of the eſtate after it ſhould come to him; but on 
the contrary, where the teſtator gave it to either of them, he 
by implication gave that perſon a power to diſpoſe of the ſaid 
eſtate when it ſhould come to him (1). 

And it ſeems to have ſome weight, that if there had been 
no ſuch agreement for the ſharing of the ſaid Turgis's eſtate, 
yet by law in right of their wives, (who were heirs preſump- 
tive to the ſaid Turgis) theſe perſons would have come in for 
equal ſhares; and to covenant to do that which the law would 
of itſelf have done had the party died inteſtate, cannot be 
unreaſonable, for that would be to ſay, that the law itſelf is 
unreaſonable, or unjuſt, 

Suppoſe there were two 8 and the father ſhould 
leave almoſt all the eſtate to the eldeſt, and nothing or very 
little to the youngeſt; if there ſhould be ſuch an agreement as 
in the principal caſe, ſurely it would have been no more than 


what every one would have wiſhed for; tho' I am far from 


grounding my decree only upon this circumſtance, 


— 


1 
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(1) Vide Hes v. Trevor, poſt. 191. 
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BrckLEY v. 
NEWLAND. 


1185 ] 


De Term. 8. Trin. 1723. 


As to the articles for ſharing the land, if it could be proved, 
that after entering into them Sir George Newland had pro- 
cured the teſtator to deviſe any lands to ſome third perſon in 
truſt for the ſaid Sir George Newland, this would have been 
taken as a deviſe to Sir George himſelf, and would have be. 
come liable to be ſhared within the articles. + 

24ly, But then in the preſent caſe it was inſiſted upon by the 
plaintiff Beckley, that after theſe articles entered into, Sir George 


Newland prevailed with the teſtator to deviſe the greateſt part 


of his lands to the ſons of Sir George Newland, who were then 
infants, and that as ſoon as the ſons were come of ape, Sir 
George got his two ſons, to whom Mr. Turgis left the bulk of 
his real eſtate, to convey the lands to Sir George and his wife 
for their lives with remainder to truſtees for a term of years, 
in truſt to raiſe 3000 J. a- piece for portions to his two younger 
ſons that were not provided for by Mr. Turgis's will; ſo that 
in effect Sir George had the management and diſpoſal of this 
eſtate in the ſame manner, as he would have had, if the eſtate 
had been his own and given to himſelf in fee, 


Lord Chancellor: If this eſtate had continued in the ſons of 
Sir George, I would not have compelled them to convey 2 
moiety to the plaintiff Beckley according to the articles, there 
being no writing to manifeſt the truſt, as the ſtatute of frauds 
and perjuries requires; but if the ſons ſhould convey the eſtate 
left them by Mr. Turgis, to their father Sir George without 
any conſideration, then I think I may juſtly decree, that Sir 


George Newland the father ſhould convey a moiety of the pre- 


miſles to the plaintiff Beck/cy agreeable to the articles, 


However, where one of the ſons (as in the preſent caſe) has 
ſettled the premiſſes left him by Mr. Turgis, on his own wife 
and the iſſue of the marriage, and ſuch ſettlement is either 
previous to the marriage, or purſuant to marriage articles, | 


cannot reach theſe lands which are now (as it were) in the 


hands of a purchaſer, 

But upon reading and conſidering the articles, by which it 
was agreed, that all legacies and ſums of money, which ſhould 
be given by the will of Mr. Turgis to either of them the ſaid 
Sir George Newland, or the plaintiff Beckley, ſhould be equally 
divided betwixt them, notwithſtanding it was afterwards 
ſaid, that all benefit or advantage accruing to either of them 

2 by 


De Term. 8. i. 1723. 


by the ſaid will, ſhould be alſo divided; yet it being here ſaid, 
hat the ſame ſhould be divided between them their reſpective 
executors and adminiſtrators and foraſmuch as, tho? there was 
ome ſmall parcel of land deviſed by the will of Turgis to Mr, 
Peckly and his heirs, yet as he did not offer by his bill, to 
Jivide this, his lordſhip took it, that theſe articles did not ex- 


tend to any part of the real eſtate deviſed by the teſtator Turges, 


zaͤh, It was obſerved, that tho? the teſtator Turgis had by 
his will deviſed all thoſe lands to the ſons of Sir George News 
land, yet he had limited the premiſſes to Sir George Newland 
himſelf, until the youngeſt of his ſons ſhould attain twenty- 
one, for and towards the maintenance of his ſaid ſons; from 
whence it was urged, that ſo much of the profits of theſe 
lands, as did exceed their maintenance, would be for the be- 
nefit of Sir George, and conſequently ſhould fall within the 
articles, and be divided between him and the plaintiff Beckley, 


And there was proof that Sir George Newland took it ſoy 
and had declared the ſame to Beckley; and then, notwithſtand- 
ing it had been pretended, that this was only a truſt for the 
ſons of Sir George Newland, and that their father would be 


accountable to them for the ſurplus beyond what their main- 


tenance would come to, yet it was hoped, that the court 
would conſtrue this to be a beneficial deviſe to Sir George, and 
that it could not be underſtood otherwiſe, fince it enabled him 
out of this fund, to educate his own ſons, which of courſe he 
would have been obliged to have done, tho' no ſuch eſtate 
had been left them, 


But by Lord Chancellor + By the ſame reaſon that the articles 
are conſtrued to extend only to money and perſonal eſtate, 
they ſhall not extend to this deviſe of the land to Sir George 
Newland, tho* but during the minority of the ſons; for tho' 
tie word legacy] be uſually taken for the bequeſt of a per- 
ſonal thing and on the contrary a gift of land by will be com- 
monly (and more properly) called a deviſe, yet the word 
legacy] may, in an extenſive ſenſe, be underſtood to com- 
prehend any kind of eſtate, real, as well as perſonal left by the 


teſtator's will to any perſon, 


Nevertheleſs, in the preſent caſe, for the reaſons aforeſaid, 


Kcree only the perſonal eſtate given by Turgis's will to either 


of 
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De Term. S. Trin. 1723. 


BrcKLEY vV. 
NEwWLAND. 


of them the ſaid Sir Geerge Newland or Beckley, to be equally 
divided. 

Hereupon it being ſaid, that Sir George Newland had died 
infolvent, and tho” it ſhould be admitted that theſe articles 
would let in the plaintiff Beckley as a creditor by ſpecialty, yet 
there would not be enough to pay him: 


Lord Chancellor ordered, that (if as was ſuggeited) any of 
the mortgages of the teſtator Turgis were yet ſtanding out, 
and the. property thereof unaltered, and in caſe it ſhould ap- 
pear that Sir George Newland had received more than his 
moiety of the teſtator Turgis's perſonal eſtate, then the plain- 
tiff Beckley ſhould be let in to receive out of the ſaid Tyrgis's 
perſonal eſtate, or the ſubſiſting mortgages, ſo much as to 
make up his receipts equal with thoſe of Sir George Newland, 
before Sir George's repreſentatives ſhould be admitted to re- 
ceive any thing further (1). 


(1) Reg. Lib. A. 1722. fol. 419, 


Caſe 48. Davis verſus Gardiner. 

Lord Mac | 

y * 8 8 b + M . Gardiner of Piſbebury in Hertfordſhire made his will, 
499. pl. 24. wherein he began thus: as to my wordly eſtate, I diſpiſe if 


A will ſays in 
the beginning, 
« after teſtator's 
« debts and le 

« pacies paid;“ 
and then the 
will gives ſeveral 
legacies and por- 
tions to the teſ- 
tator's daugh- 
ters; and then 
ſays that af - 
« ter legacies 
« paid,“ the 
ſurplus of the 
perſonal eſtate 


: the ſame es follows, after my * debts and legacies paid; then he gate 
ſeveral legacies; after which he bequeathed 1500 “. a- piece 
to his five daughters, . payable at twenty- one or marriage, if 
with conſent of his executors; and then followed theſe words, 
after all my legacies paid, I give the reſidue of my perſonal eſtate it 
my fon, (having one only ſon ;) then he deviſed his fee-ſimp': 
lands to his ſon and his heirs, and if his ſon ſhould die without 
iſſue in the life-time of any of his daughters, he deviſed his 
real eſtate to his daughters, to whom he ordered intereſt to be 
paid at 51. per cent. by his executors for their portions, unt! 
the ſame ſhould become due, and appointed his ſon, and ot 
Serle, executors. 


ſon. After 
which follows a 
ceviſe of land to 
the ſon; but if 
he dies without iſſue in the life of any of the daughters, then to the daughters. There is out of the 

rſonul eſtate a ſutficiency to pay great part, tho' not all of the legacicst:in ſuch caſe the deficiedcy 
is not chargeable upon the land. ; ; 
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De Term. 8. Trio. 1723. 


The perſonal eſtate was not ſufficient to pay all the por= 
tions, but was enough to pay much the g 


LY 
VYS- 


reateſt part of them. 

Upon which it was objected, that the real eftate ought to 
be charged therewith, becauſe by the words of the will, his 
debts and legacies were to be paid, and the deviſe to the ſon 
of the lands in fee followed afterwards, 


That portions for children ought to be favoured, and if 


the words would bear a Conſtruction whereby theſe portions 


nizht be charged on the land, (as they would well do in the 
pretent caſe) they ought to be taken in that ſenſe, 

Lord Chancellor : As plain words are neceſſary to Cifin- 
horit an heir, ſo words equally plain are requiſite to charge 
the eſtate of an heir; for a charge, ſo far as the value of it 
amounts, is, pro tanto, a diſinheriſon. | 

ln the preſent caſe, as to the exprefion. after my debts and 
gacies paid I diſpoſe of the fame as follatus, Sc, the word [legacy] 
is there improper, in regard the diſpoſition in the words that 
immediately follow is of ſeveral legacics ; ſo that it ſays, after 


my legacies are all paid, I will then that my legacies ſhall be 


paid, which is abſurd. 

The teſtator in ſaying by his will, that afte al his legacies 
paid the reſidue of his perſonal eſtate thould go to his fon, 
ſhews, that he had no apprehenſion but that there would be a 
ſurplus of his perſonal eſtate; and conſequently could not 


think of charging his land with his legacies, or that there 


would be the leaſt occaſion for it. And tho? every one, 


{rima facte is ſuppoſed to know hat he himſelf is worth, that 


preſumption will not hold in the prelent cale,-it appearing that 


the teſtator was therein miſtaken. I admit the portions 
might be charged on the real eftate, had the deviſe of the land 
deen to the fon in fee abſolutely, ſor without ſuch conftruc- 
tion the deviſe would have been void, and the fon would have 
taken the land by defcent; fo that the will muſt, in ſuch caſe, 


' * 
1 


* 


rate, ſo as to charge the land with the legacies 2nd to inti- 
mate that the heir was not to take until after the legacies 
paid, But, | 

Here the will deviſes the land to the ſon and his heirs, and 
it the ſon die without iſſue in the life-time of any of the daugh- 
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GARDPIN EKR. 


[ 190 ] 


De Term. 8. Trin. 1723. 


ters then to the daughters, ſo that the ſon is named in the wil 
only for the benefit of the daughters; and it is no more than 


if the teſtator had ſaid, I give my lands to my daughters and 
their heirs, if my fon dies without iſſue living the daughters or 
any of them. 


It is alſo material, that the intereſt of the daughters por- 
tions is ordered to be paid by the executors without men- 
tioning the heir; beſides here is not ſuch a deficiency of the 
perſonal aſſets, as to leave the daughters deſtitute, 


For which reaſon the court- decreed the real eſtate not 
liable (1). 


Note; If in the preceding caſe there had been a want of 
aſſets for the payment of the teſtator's debts, it ſeems the 
lands would have been charged therewith by virtue of the 
words, after my debts and legacies paid, I give, &c. (2). 


So if the teſtator had owed a debt, for which his real and 
leafehold eſtates were mortgaged, equity would in this caſe 
have charged all this debt on the real eſtate, in order to have 
enlarged the fund for the payment t of che (3) legacies as well 
as debts. 


1 


1) Reg. Lib. A. 1722. fol. 343. 

(2) But although the court may have 
expreſſed itſolf more ſtrongly in the caſe 
of creditors than of legatees, it ſeems, 
that no rule of conſtruction has been 
adopted in the one caſe which does not v. Carter, 
apply to the other, and that the real 
eſtate has been charged with /egactes 
by words not ſtronger that thoſe made 


 Sparhawh, 2 Vern. 228, Bowadler v. 
Smith, Pre. Cha. 264. Harris v. In- 
gledeau, poſt. 3 vol. 95. Leigh v. Fart 
of Warrington, 4 Bro. P. C. 90. Hatten 
v. Nicholl, Ca. temp. Tal. 110. Lyfe 
1 Vez. 499. Earl of God- 
eee 2 nneck, 2 Vez. 271. Thema; 
v. Britnell, 1 
(3) Vide, Oneal v. Mead, ante, 1 vol. 


uſe of in the preſent caſe,—Vide C. 693. Rider v. Wager, polt. 335 
fley V. Pham, 1 Vern. 41 1. Alc £ Vs | 8 
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Term. S. Michaelis, 1723. 
Hobſon verſus Trevor. Caſe 49. 
Lord Mac- 
TT HE plaintiff Hobſon was a a younger ſon to lady Hob- ciesritLd. 
ſan, and put apprentice to a linen draper, and under OO 507. 
tra. . 
v abe; the defendant Trevor was the eldeſt ſon of Sir John a2 
1 ; 
| Hate late Maſter of the Rolls, but had incurred his diſpleaſure \"* 3 
* : : : An agreement 
aud was not admitted to his preſence, and it was uncertain in marriage- 
ne articles to con- 
whether he would inherit any part of his eſtate. | vey to the huſ- 
$1. Hh lows! fLband a third 
part of what ſhall come thy faher of the wife on the oth of his 2 this gvod and equity, 
nd u compel an . 9 Ha ee 
ale oy 
1 The defendant 3 1 incouraged the plaintiff Hobſon 
al to court his daughter without the privity of lady Folfon the 
iq | 
plaintiff's mother, and the defendant Trevor before the mar- 
tage, gave a bond to the plaintiff Hobſon dated 8 Nov. 1716. 
= in the penalty of 5000 J. and in the condition the then in- 
1 tended marriage betwixt the ſaid plaintiff and the defendant's 
Far daughter was recited, and that the defendant had agreed, in 
auen conſideration of the ſaid intended marriage, to ſettle and 
Lye «ure one third part of all ſuch real eſtate, as ſhould deſcend 
3 vr come to aim the (aid Trewvir by and upon the deceaſe of his [ 192 } 
leich father the Maſter of the Rolls, to the uſe of the plaintiff 
1 vol. 


Richard Holſon for life, remainder to the uſe of Elizabeth the 
defendant's daughter ior her lite, remainder to. the heirs of 
e body of the ſaid Elizabeth by the ſaid. plaintiff Holſon, the 
2ma129er to the right heirs of the ſaid defendant Trevor after 
which came theſe words, (now the condition of the obligation 
„ that if the faid marriage ſhall take effect, and the ſaid 
Elvard Trevor, ſhall within three months after the death of 
us faid father, ſettle and aſſure one third of all ſuch real 


eſtate as ſhall deſcend or come to him after his father's death, 
den the bond to be void, ] 
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De Term. S. Michaelis, 1723. 


| TioB5ON Vs The marriage took effect; and ſoon after Sir John Trevor 
: nn dying inteſtate, whereby a great real eſtate came to the de- 
fendant as eldeſt fon and heir of his father, the plaintiff and his 
wife brought their bill for a ſpecihe performance of this agree. | | 
zent. | | | ; 


Oljecled, The plaintiff ſhall have no more than the pe- 


nalty of 50007. and it is a dangerous precedent to ſuffer an 
heir apparent to enter into any agreement to diſpoſe of bis : 
father's eſtate (1) before he has it; beſides the plaintiff in 5 
this caſe makes no ſettlement, and it is in the diſcretion of a = 
court of equity, whether they will execute this or any agree- | 4 
ment that 1s brought before them. 90 


But by Lord Chancellon; this is an agreement made upon a 
valuable conſideration, that of the marriage of a child, and 
therefore fit to be executed in equity. And 


It ſeems the more reaſonable, in regard it extends to 50 
more than a third part of the real eſtate that was to come to 
\ 193 J the defendant from his father, and this was very hazardous; 
for if the defendant Trevor had died in the life-time of his 
father, or if there had been a will, the defendant, who was ſo 
well known to be under the diſpleaſure of his father, had but 
an indifferent profpect, io that it might be reaſonably thought 
that the plaintift at that time, had the worſt of the bargain. 


As to the plaintiff' s making no ſettlement, it appears he 
was an infant and the detendant knew him to be fo, and con- 
ſequently that he could at that time make no ſettlement; 

probably the plaintiff depended upon his ſucceſs in trade, as i: 
had been an apprentice to a linen-draper and was left a poi 
tion of upwards of 1000 l. by his father, 


Then it can be no argument to ſay, that the defendant 
ought only to pay the penalty of 5000 J. becauſe the agree- 
ment is recited in the bond, and ſuch agreement was not i 
be the weaker but the ſtronger for the penalty; and by de 

_ ſame reaſon, that had the penalty been higher and beyond the 


value of a third part of the real eſtate, in ſuch caſe the « 
| ,” 3% 
fenTant would not have been bound to pay it, ſo now the g. 
. — | „ ... 


(1) Vide Wright v. Wright, 1 Vez. 409. Whitfidd v. Tage t, 1 Vez. 95 
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nalty being beneath the value of a third part of the real eſtate, 
the plaintiff is not bound to accept it; beſides, it is to be a 
ſettlement for the benefit of the iſſue of the marriage, and the 
payment of the 5000 J. to the huſband would not anſwer the 
end, nor provide for ſuch iſſue. 


"Vherefore let the agreement be executed in ſpecie; ſaving 
that a third part of the real eſtate, which came to the de- 
fendant from his father Sir John Trevor, muſt be ſettled upon 
the plaintiff Hobſon and his wife for their lives, remainder to 
taeir hrit, Sc. ſons in tail male, remainder to their daugh- 
ters in tail general, remainder to the defendant Trevor in fee; 
and let the defendant account to the plaintiff for the meſne 
profits from the end of three months after his father's death, 
and be examined upon interrogatories touching his father's 
1cal eſtate, and produce all books, papers and writings upon 
0atn, and pay coſts. 


Newland ver ſus Shephard. 


\ R. Shephard a druggiſt having a daughter an only child, 

to whom he gave 7900 l. portion, and married to the 
plaintiff Newland, eldeit ſon of Sir George Newlazd, and Mr. 
Newland having iſſue by her three children, Mr. Shephard made 
„is will, by which having diſpoſed of ſome part of his real 
eau, and of ſome legacies, he deviſed the reſidue of his real 
end perſonal eftate unto truſtees their heirs executors and ad- 
miniftrators in truſt, to pay and apply the produce and (1) 
intzreft thereof for the maintenance and benefit of ſuch of his 
crandchildren by his ſaid daughter /Vewland as ſhould be living 
a tue time of his deceaſe, until his ſaid grandchildren ſhould 
come to the age of twenty-one years, or be married; and he 
went no furcher, nor made any other diſpoſition of his eſtate, 
cn directed, that if all his truſtees ſhould die, in ſuch caſe 
Ms 10n-in-law Newland ſhould be a truſtee. | 
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Lord Mac- 


CLESFIELD. 
9 Mod. 57. 

2 Eq. Ca. Ab, 
329. pl. 4. 

J. S. offer the 
deviſe of ſeveral 
parts of his real 
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eſtates to ſcveral 
perſons, deviſes 
the intereſ and 
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| I) The word << fpreauce”? is not made 
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Lord Chancellor's argument, appears 
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Obj. The ſurplus of this real and perſonal eſtate, being un- 
diſpoſed of by the will, ought after the grandchildren ſhould 
have attained their age of twenty-one, to go in the ſame man- 
ner as if there had been no will; and conſequently the real 
eſtate muſt deſcend to the heir at law of the teſtator, and the 
perſonal eſtate be diſtributed amongſt the next of kin, accord- 
ing to the ſtatute of diſtribution; and tho' the teſtator's in- 
tention might have been, nay (probably) was otherwiſe, yet 
there muſt be words, as well as an intention, to paſs away any 
eſtate, eſpecially with regard to a real eſtate. 


Lord Chancellor: The intention is moſt plain that the grand- 
children ſhould have tae ſurplus both of the real and perſonal 


eſtate, after their age of twenty-one ; it is true there is a pro- 


viſion for the children by the marriage ſettlement, but that is 
not to take place until after their father's death. 


In this caſe the teſtator Shephard did not care to truſt his 
ſon-in-Jaw with providing for his children out of his own eſtate, 
not only during the time when their maintenance would be 
leaſt expenſive, (during their tender years, and when every 
parent is bound to provide for his children,) but even here he 
takes a care which ſeems unneceſſary, and can it be imagined, 
that the teſtator would ſhew a concern for his grandchildren 
when they did not want it, and leave off that care at the only 
time when they could be ſuppoſed to ſtand in need of it, (vz.) 
as ſoon as they ſhould come of age and be marriageable ? be- 
ſides, it is plain the teſtator gives all from the heir at law by 
veſting the whole eſtate in fee, as well as the legal property 
of the perſonal eſtate, in truſtees, which would not have been 
done had any thing been intended to remain to the daughter 
and heir; not only the intereſt, but the produce of the rea! 
and perſonal eſtate is to be applied by ſuch truſtees ; and to 
help this plain intention of the teſtator, the word [produce] 
ſhall be taken in the larger ſenſe, and then it will figrily 
whatever the eſtate will yield by ſale or other wiſe. 


And this caſe is the ſtronger, in regard the ſon-in-law tie 
plaintiff Newland is to be a truſtee in caſe the other truſtees 
ſhall all die, but it cannot be intended- that the plaintiff Mu- 
land is to be a truſtee for himſelf, or for what himſelf would he 


intitled to ſhould it come to his wife, | 
: 2 The 


his mother, the remainder to the ſecond ſon, and becauſe it 


Inde and not by his executors, who may be inſolvent per- eee, Are, e. 1 


De Term. S. Michaelis, 1723. 


The caſe cited (a) in King and Melling, 1 Vent. 230. is Newt axp 
. V, 
applicable to the preſent caſe, where the court conſtrued a s 
will againſt the expreſs words, in order to make it take effect 1 
a) Cited in the 
according to the intention, (viz.) a man deviſed an eſtate to ( „ 


his eldeſt ſon and the heirs of his body, and if he died living ee 


? NO r — 


TERS ee 


could not be ſuppoſed that the father intended to prefer his 

cond ſon before the iſſue of the eldeſt where the eldeſt had 

died in the life of the mother leaving a ſon, the court ad- a 
judged the iſtue of ſuch eldeſt ſon to take, and underſtood the 

deviſe, as if it had been, if the eldeſt ſon ſhould die without 

fue living the mother, remainder to the ſecond ſon (1). 


_—_—— — — 


— _— 


(1) Et v vide Ke utiſhv. Newman, ante, Atk. 316. Lord Hardawicke expreſſes his 


| vol. 234. Targus v. Puget, 2 Vez. diſapprobation of this caſe of Newland 
194. But in Fouereau v. Fonereau. 3 v. Shephard. 


Hyde verſe + Skinner, Caſe 5. 
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F Leſſor cove- 
Eyfield with the appurtenances, leaſed the ſame to the antes, denen, 


plaintiff's teſtator Hyde for five years, and covenanted for the leaſe at the 


. ; requeſt of the 
unſe!f and his executors, to renew the lzaſe at the ſame rent leflce within the 


. 5 term; leſſee did 
and on the fame covenants upon the requeſt of Hyde within ae 1 3 
ae term. Hyde the leſſee died within the term, having laid executors do 


a Es 0 2 within the term; 
gut a conſiderable ſum of money in improving the premiſſes, jeg» is com. 


' . . x . I] bl 4 hd 4 2 
210 the executors Within the term requeſted the defendant the is 50.09 „ 
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ſellor to make a new leaſe to them for fifty years at the old. -- 
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fied in h imſell, and bound without naming; and th? meaning AYA 
al this covenant was to the end the leſſee might be reimburſed 


ne money which he had laid out in the improvement of the a : 
prenifes, for which reaſon it is immaterial whether the teſ- 


tator or the executors required the renewal of the leaſe, it 
need not be parſonal, 


1. 4 But 


Hy DE wv. 
SKIN N ER. 


. - ny Fn foralmuch as 
2 ge 22 ee, 


(1) Sed vide Bris 


Bro. P. 


4 Iv, 


Caſe 52. 


2 E1. Ca. Ab. 
328 pl. 3 

On- e his 
will, and ſays, 
6 As to ſuch e- 
c {tate as God 
„% hath bleſica 
ce me with, 1 
« ge viſe in mane 
6 ner foilow- 

6 ing; after 
which he gives 
part to J. S. and 
hie heir 5 &c. 

a: de Y. tes th 


— 
lay} 
wo 
5 
* 
© 
7 
(3 


to his witr in 
bee? dais panes 
2 TY 3 & C tat Le. 


3 Atk. dz. 


De Term. 8. Michaelis, 1723. 

But then the requeſt for the making of a new leaſe for 
fifty years is too much; for it might have been as well for 
but the uſual term for leaſing being for 
twenty-one mife the premiſſes to 
the plaintiff for twenty-one years, or for any leſſer term 


48 the plaintifi hall clect, 


100 Or 200 years; 
years, let the defendant de 


And though the leaſe is to he made on the ſame cavenants, 
vet that ſnalh not Lake in a covenant for the renewing this new 


then the leaſe would never be at an 


end e le, 2 5: Ha 1726: Ae. -12,, . 


arty" to the objection, that the executors might be inſolvent 
ants, and fuch as the defendant would not care to truſt; 
to this it may be anſwered, that there is to be a clauſe of 
re-entry in the leaſe, and the value of the premiſies being 

vubled by che improvements of the original leſſee, ſuch clauſe 
of re entry Will 


the tenant 

Therefore let the deſendant pay coſts in this court, and alſo 
at law for the cjectment which he brought againſt the plain- 
tiff, and in which he has recovered judgment (2). 
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8 IN. 1 Pitfielt ſeiſed in fee of the manor of Hoxton net! 
MI Shoreaitch in Aebi, ex an the marriage of his ſon Alexanacr 
with Z/izabeth Fuller, by indentures of leaſe and releaſe dated 
the 14th and 15th of Ai 1680. conveyed the ſaid manor of 
John Buckworth and Francis Mare and 
their heirs, to the uſe of the ſaid Sir Charles Pitfietd for lite, 
remainder to the uſe of his fon the ſaid. Alexander Piifield for 


(if he thould ſo long live,) remainder to the 


— » % « 
Honton to truſtees dir 


ninety- nine years, 
ule of the ſaid WES! and their heirs during the life of Alrxe 
ender Pitjzeid, in truſt to preſerve contingent remainders, te- 


mainder to the uſe ot the firſt, Sc. fon of Arxander Pit feld by 
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tees for 500 years to raiſe portions for daughters of the mar- * * 
riaze, remainder to the uſe of the heirs of the body of ; 
he faid Alexander Pitfield, (who is {till living,) remainder to 

the ute of the right heirs of Sir Charles Pitficld. 


dir Charles died; Alexander Pitfield had iſſue Charles Pitfield, 
who taking ill courſes runs in debt, and endeavouring to fell 
Eo this eſtate in his father's life-time, prevailed with the heir 


— of Here the ſurviving truſtee for ſupporting contingent re- 
1 mainders, to join in a deed of bargain and ſale inrolled, for 


the making a tenant to the præcipe; and a recovery was ſuf- 
jered to the uſe of Charles Pitfield in fee, who deviſed all his 
elate to traſtees to pay his debts. | 


But it happened that Francis Moore the ſurviving truſtee [ 199 J 
ha by his will deviſed in manner following, “ As to ſuch 
Gellate as the Lord had beſtowed upon him he deviſed 
* part to J. F. and his heirs, and all the reſt of his real eſtate | 
& he deviſed to his wife and her heirs.” 


Charles Pitfield died leaving an infant ſon, and Alexander 
Piifcid had iſſue one daughter, 
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pon a bill brought by the creditors of this Charles Pitfield, 
it was decreed, that this reverſion of Hoxton ſhould be ſold be- 
fore the Maſter to the beſt purchaſer, for payment of the 
ects of Charles, and Mr. Stoinfen was allowed the beſt pur- 
chaſer at a South-ſea price, in truſt for ſerjeant Mead, who 
cepolited-500 J. part of the purchaſe- money. 
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Whereupon it being referred to a Mafter to ſtate the title, 
the only queſtion was, whether the will of Moore the ſurviv- 
Ing truſtee in the ſettlement for preſerving contingent remain= 
ders, did paſs his intereſt in the premiſſes, being a freehold 
deſcendible and made deviſable by the ſtatute of frauds ? for 
that if the will of Moore paſſed this eſtate, then the joining of 
bis heir would not make a tenant to the precipe, and fo the 
covery was void, the conſequence of which would be, that 

tne purchaſer having no title made him, muſt be diſcharged 
from the purchaſe and have back his depoſit. 


* For the creditors it was inſiſted, that when Mare the teſ- 
tator deviſed all the reſt of his eſtate, he muſt be intended to 
hare meant his own ate, and not an eſtate of which he was 
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but a bare truſtee; for ſuch eſtate was really, truly and in equity 
the eſtate of the cui que truſt; and this conſtruction appear. 
ed to be the more reaſonable, from the words which the tef. 
tator had uſed in his will, (viz.) * As to ſuch eſtate as the 
Lord hath beſtowed upon me,“ for they muſt be ſuppoſes 
to have been made uſe of with an eye to ſuch eſtate of which 
the teſtator was to have the benefit now he was to be never 
the better for the truſt-eſtate, * nor to have any advantage 
therefrom, 


That if an executor ſhould grant omnia bona . this would 


Auen paſs the goods which he has as executor, eſpecially if at 


the ſame time ſuch executor had any goods in his own right; 
from all which it followed, that the deviſe would not paſs tho 
truſt eſtate, | 

On the other ſide it was ſaid, that Moore's deviſe of all his 
lands, paſſed theſe lands of which he was but a truſtee; 
for in law they were his lands; and it is at Jaw that the 
operation of this will muſt be determined ; at law he was the 
only perſon who could recover them. 


That if the teſtator had by his will deviſed all the land of 
which he was ſeized, it muſt undoubtedly have paſſed theſe 
lands; for it was maſt plain the teſtator was the perſon ſeiſed 
thereof, 


That had the teſtator been attainted or 
or felony, he would have forfeited theſe lands; ſo that if the 
lands in queſtion were the teſtator's lands to forfeit, they were 
conſequently his lands to grant or deviſe, for forisfacere oft 
alienum facere ; and that in this caſe there was a manifeſt 
diverſity betwixt an eftate which a truſtee has in truſt, 
and the intereſt which an executor or an adminiſtra- 
tor has in goods as executor or adminiſtrator ; for if an 
executor. or adminiſtrator be attainted of treaſon or felony, 
the goods which he has as executar or adminiſtrator would 
not be thereby forfeited ; whereas the lands which a man 5 
ſeiſed of as truſtee would in ſuch caſe be forfeited, 

But if there was the leaſt doubt of the title, (which it wa 
made to appear there was by the opinion of ſerjeant Hoy 
and Mr, Mebò,) it would by no means be proper for the 


court of chancery to compel the party to accept the tit; 
fct 
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for in ſuch caſe, if the purchaſer ſhould be ſued, where could 
ne have recourſe to for redreſs? and here the court was com- 
pelling the party to purchaſe a ſpecial verdict or a ſuit, 


Maſter of the Rolls: Though this be, a truſt-eſtate, yet the 


egal eſtate being in the deviſor in the eye of the law, it is 
is eſtate and his property, and therefore paſſes by the deviſe of 
his eſtate; and if he had deviſed all the land which he had been 
ſiſd if, theſe lands would certainly have paſled : neither can 


there be any inconvenience in ſuch conſtruction ; for as the 


teſtator himſelf was a truſtee, ſo ſhall his levies alſo be a 
truſtee to preſerve theſe remainders; and there being the 


opinion of learned men againſt the title, (viz.) that the will 


of the teſtator did paſs this truſt-eſtate, I will not, nor do I 
think it reaſonable that a court of equity ſhould compel the 


purchaſer to accept the purchaſe ; ; and therefore he muſt have 
back his depoſit. 


Mie; In this caſe Mr. Talbot inſiſted, that tho', when all 


the remainders were veſted remainders in tail, the truſtees 
might join in making a tenant to the præcipe in order to the 
ſuffering a recovery, yet if any remainder was in contingency, 
the truſtees who were appointed to preſerve all the contingent 


remainders, ought not to join in ſuffering a recovery to bar 


any ſuch remainders, if they did, it would be a breach of 
oY | 


That accordingly in the principal caſe, the remainder to 
the uſe of the heirs of the body of Alexander Pitfield (who was 
kill living) being a contingent remainder, and the ſaid Alex- 
ander having iſſue a daughter, if the infant ſon of Charles 
P17 ſhould die without iflue in the life of Alexander, Alex- 
arder's daughter might be heir of his body, and if this ſhould 
be a breach of truſt in the heir of the truſtee, the purchaſer 
having notice of ſuch truſt might be liable to the ſame, and 


then for this reaſon alſo it could not be a good title (1). 


MarLOw Ve 
SMATH. 


The court will 
not compel a 
purchaſer under 
a decree to ac- 
cept a doubtful 
title, 
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(1) Vide Manſell v. Manſell, poſt. 678. 
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Mr. Clavering's Cafe. 


PON a motion for a ſblicavit at the ſuit of Mr. 
Gray of Newcaſtle barriiter at law, upon articles filed 1 li 
on oath of aſtault and battery againtt Mr. Claverins, and that 
he went in fear of his life. 


ce 
Lord Chancellor granted the writ, which commanded the | bs 
party complained of to find ſureties for the peace for a twelve. 1 c 


month, and ordered it to be indorſed for 40007. which the 
party and his ſuretics ſhould be bound in. | 


Afterwards Mr. Solicitor General and Mr. Mead moved to 
diſcharge this order, or at leaſt to leſſen the ſum, Mr. Claver- 
ing being only tenant for life of his eſtate, and mentioned the 
ſtatute (4) which gives coſts in cale of a groundleſs and vexa- 
tious complaint of this nature. 

2rd Chancellor: J will not diſcharge the order, for then 
Mr. Clavering may kill the man; the court interpoſes in this 
caſe to prevent miſchief and to ſave life, and it is an order of 
courſe; if the party complains of vexation, he comes too 
ſoon, let him Ray till the year is out, and behave himſelf 
quieily all that time; it ſeems that Mr. Clavering is a man of 
a turbulent and dangerous ſpirit, that his friends or neigh- 
bours are afraid to be bound for his quiet behaviour, and if the 
ſum be too great for his circumſtances, there ought to be an 
athdavit to prove this inability. 


Wherefore deny the motion (1). 


It ſeems the Maſter of the Rolls generally refuſes to gran. 


Caſe 5 1 
At the Rol! 


2 Eq. Ca Ab. 
482. pl 22. 
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HE bill was brought by the plaintiff a pauper, ke 5 
aſide a conveyance made by Si Hanway the pla * 
tiff's kinſman (and to whom the plaintiff was heir at law) 088 5 P 
the defendants Fonas Hanwoy and Fox and their heirs. 1 Say 
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The conveyance was by indentures of leaſe and releaſe CrarrcoN 
dated 20 and 21 March 1717. in conſideration of an annuity -— 
HaxwayY. 
ef 201. a year to be paid to the ſaid Simon Honmway tor-his | 
fe, and a fine was levied to the uſes of the deed. 


2 I? 4 * * 7 . 22 5 by — 5 7 — * : 
r «> oy" 26 Ar 4 2 
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And by another deed dated 22 March 1717. between the [204 J 
defendants Box and Hantay of the one part and Simon Han- 
way of the o her part, reciting that 201. a year for the life 
of Simon Hanway was to be ſecured to Sona as the conſidera- 
tion of the conveyance, the defendants Bex and Hamway 


ſeyerally covenanted for the payment of this 207. a year to 
the ſaid $:mon. 
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In September 17 19. being two years after the conveyance, 
dien . ay died aged ſeventy-four, and conſequently was 
ſerenty-two years old when he bought this annuity. 


Objected for the defendants, that Jenas Hantay was 2 
kinſman of the grantor Simon and of his own name, and the 
grantor had often declared he would rather that his kinſman 1 
of the defendant Hantbay ſhould have the eftate for this annuity, 1 

tan any other perſon for a more valuable conſideration, and 
that he was willing. to give the premiſſes to his kinſman. 


after of the Rolls: Here is proof that Simon Hanway was 
a weak man and eaſily to be impoſed upon. Aud tho' the 4 forene con- 
name and blood had been a ſufficient conlideration for grant- Rderarion F20eh 
__ ! | what's expretled 
ng the premiſſes to the Ceſendant Haniway, yet the deed itſelf, in the deed not 

. 5 f to be 2yerred 
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Evidence of 
fraud, when no 
proof that any 
inſtructions were 
given for the 
deed by the 
grantor, or when 
the deed was not 
xead to the gran- 
tors 
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(1) Nite v. Small, 2 Cha. Ca. 103. Green, 2 Vez. 627. Filmer v. Cc, 
Brunet v. Fade, 2 Atk. 324. Ewvansv. + Bro. P. C. 70. are caſes of the fame 
loc, 3 Bro. P. C. 5567, Briugeman v. nature. 


eſtate, and deliver up the writings, and pay back the rents 


— 
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prove, that the ſaid Simon ſold it him in conſideration of the 
annuity, | | 


Neither has there been the leaſt evidence read of any in- 
ſtructions given by Simon Hantbay to the drawer of the deed 
for the preparing thereof, tho' the man has been examined 
who drew the ſame. On the contrary it is confirmed, even 
by the anſwer, that the defendant Jonas Hanway alone gave | = 
inſtructions for the preparing of the deed ; nor does it appear | 
that at the time of executing the deed it was read over to 
Simon Hanway. | | 


Taking it then, (as is admitted by part of the anſwer,) | 0 
that Simon Hanway intended to ſell this eſtate, it ſeems clear); co 
to be a very weak bargain, to ſell an inheritance of 4o /, bla 
per annum for an annuity of 20. per annum and this annuity e, 

ſecured by a covenant only, inſtead of a mortgage of the ſame | by. 
eſtate; and this to a perſon at that time ſeventy-two year: WW :i-: 4, 


old, and who had not the deed itſelf in his hands, 


All this is fraud apparent; and judging upon the face of a 
deed is judging upon evidence which cannot err ; whereas the 
teſtimony of witnelles may be falſe, 


Therefore let the defendants Box and Hanway reconvey the 


which they have received from the premiſſes, beyond what 
they have paid for the annuity, and let them do this in: 
reaſonable time; within a month, or elſe to pay coſts. 


This decree was affirmed on an appeal to Lord Chancellor 
Mac cresfeeld ( I Js 
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Child verſus Hudſon's Bay Company. ds +a 


| . CLESFIELD,s 
Y R Stephen Evans was one of the proprietors of the ſtock Hudſon's Bay 


of the Hudſon's Bay Company, which company are made Company, &c, 


zcorporation by charter, and are thereby impowered to make 9 pon 
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WHT bj-laws for the better government of the company, and for reftriftione upon 
2 9 „ their ſtock, 
ty the? management and direction of their trade to Hudſon's (viz.) that it 
ne | ba | | ſhall firſt be li- 
aye 


able to pay the 
urs due to themſelves from their own members, or to anſwer the calls of the company upon the 
80 ck. 


Accordingly they made a by-law, that if any of their mem- 
bers ſhould be indebted to the company, his ſtock in the com- 
pany ſhould be in the firſt place liable to the debts which ſuch 
nember ſhould owe the company and that the company 


might ſeiſe and detain the ſaid ſtock for the debts due to 
them, 


One J. S. was intruſted to act for them upon a project of 

inſurances on marriages and apprentices, (v:z.) that on the 

uand's or apprentice's paying down ſuch a ſum to the ſaid | 

j- 5. that then the ſaid J. S. ſhould pay ſo much to the widow ſ 208 ] 
f the ſaid | huſband, in caſe ſhe ſurvived ; or to the appren- 

Ie, if he ſhould come out of his apprenticeſhip and ſet up a 

ade; and the ſaid J. S. was only a ſervant of the company's, 

ho received in, and made orders to iſſue and pay out this 

ney; and it was on this account, and in truſt for the 


mpany, that Sir Stephen Evans was indebted to the ſaid 
$, 


Afterwards, on Sir Stephen Evans's becoming a bankrupt, 
 aſlivnees under the commiſſion brought a bill againſt the 
"pany, ſhewing that the ſaid Sir Stephen Evans had 15007. 


bieir ſtock, and praying an account of the profits and divi- 
s thereof, 


The 
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PAN Y. 


So a by-law of 
a company to 
ſcize a member's 
ſtock for a debt 
due froma mem- 
ber to the com- 
pany, is good 
but if this debt 
be not due to 
the company 
but to their truſ- 
tee, then the 
by-law will not 
extend to it, 


15209 


A company 


- without any 


power by their 
charter may of 
courte make by- 
laws; but if 
they crak a 
particular power 
to make by-laws 
for the manage 
ment of their 


trade, they cannot make by-laws for carrying on projects forciz? 


De Term. S. Hill. 1723. 

The defendants the company inſiſted, that Sir $tep/;y 
Evans was indebted to F. 8. their truſtee in the ſum of — 
and that Sir Stephens's ſtock ought to be liable to pay that 
debt. 


Objected for the plaintiffs (by J/earg Solicitor General) 
that this by-law of the company was void, *(v:z.) that the 
ſtock of the company ſhould be liable to any one debt in pre. 
terence to another: for that all debts ought to be paid ac- 
cording to courſe of Jaw, and no by-law could be made to the 
prejudice of a third perſon, who might be a creditor, ſo as to 
poſtpone him ; that it was as if two copartners, on their 
entering into copartnerſhip, ſhould covenant that the ſtock of 
each partner ſhould be firſt liable to the debts which he ſhould 
owe to the other partner, before the debts which he ſhould 
owe to any other perſon, : 


Lord Chancellor : This is a good by-law ; for the legal intereſt f 
of all the ſtock is in the company, who & are truſtees for tie 
ſeveral members, and may order that the dividends to be | 
-made ſhall be under particular reſtrictions, or terms; and by | 
the ſame reaſon, that this by-law is objected to, the common | 
by-laws of companies, to deduct the calls out of the ſtocks | 


the members refuling to > pay their calls, may be { ſaid to be 
void. 


As to the other part of the by-law, impowering the com- 
pany to detain and ſeiſe the ſtock of ſuch member, that is # } 


good; but then there ought to be ſome act done by the com- 


pany, to order or declare, that the ſtock of ſuch member“ 


ſeiſed for the debt due to the ſaid company; but this bein? 
by-law, to the prejudice of other creditors, it ſhall be taken 
ſtrictly, and not to extend to ſuch debt as the member co: 


8 


not owe in law, but only in equity; and in the Pn cate 
this is in law a debt due to J. &. 

A corporation has an implied power to make by-laws; but 
where the charter gives the company a power to make 
laws, they can only make them in tuch caſes, as they are ei- 
abled to do by the charter; for ſuch power given by the chat- 
ter implies a negative, that they ſhall not make by-laws 11 3% 
other Caſes. 
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Thus, where the company, in the principal caſe, have a 
power given them by the charter to make by-laws for the 
management of their trade to Hudſon's Bay, this power implies 
2 negative, that they cannot make any other by-laws; a fore 
ri they cannot make by-laws in relation to projects and in- 


ſurances, which by (a) act of parliament are declared to be 
legal. : 


Duke of Rutland & al' ver/us Ducheſs of 
Rutland & al. | 


ADY Rachel Manners, ſiſter to the plaintiff the duke of Rut- 
land, having a portion left her by her father the late duke, 
and being intitled to other money which in the whole amount- 
ed to about 10,000 J. and was either ſecured by mortgages or 
charged upon land, made her will, in the beginning of which 
mentioning of what her eſtate conſiſted, and that ſhe inten- 
ded to diſpoſe of the ſame by her will, ſhe gave to every one 
of her brothers and ſiſters, and alſo to her half brothers and 
ſiſters, pecuniary legacies, particularly to her eldeſt brother 
the plaintiff the duke 500 J. after which ſhe made no diſpoſi- 


tion of the ſurplus of her perſonal eſtate, but left the duke ſole 
executor, | 


There were three witneſſes to the will, the ducheſs of 
Devinſhire, Mr. Vernon a clergyman, who drew the will, and 
one —— a ſcrvant. 2 


Mr, Vernon the witneſs ſaid, that the teſtatrix the lady Ra- 
cel Manners did not give any expreſs inſtructions for leaving 
the ſurplus to the plaintiff the duke; but that he underſtood 
and ſuppoſed, that his grace was to have the ſurplus of her 
perſonal eſtate z and that for the reaſons following, becauſe ſhe 
had made him ſole executor, alſo for that when the teſtatrix 


had piven ſeveral legacies, he aſked her whether ſhe would | 


give more legacies, to which the teſtatrix replied, No; that 
then he (the witheſs) aſking her, whom ſhe would make 
*xecutor, ſhe replied, ſhe would make the duke her brother 
tole executor; and that ſhe hoped his grace. would not take 
it ill, that ſhe had given ſo much away from him ; and that 
the next day afterwards the teſtatrix ſent to the duke, defiring 
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him to take care of a legacy of 100 J. which ſhe had directed 
to be paid to the poor. 


The ducheſs of Devonſbire ſwore, that to the beſt of her 
remembrance, the teſtatrix being aſked at the time of making 
the will, whether ſhe intended that the ſurplus of her perſonal 
eſtate ſhould go to the duke her executor, anſwered, Jeg. 


Duke of 
RurLAN Dv. 
Ducheſs of 
RuTLAND. 


The ſervant, who was the third ſubſcribing witneſs de- 
poſed, that the teſtatrix being aſked who ſhe deſigned ſhould 
have the ſurplus of her perſonal eſtate, expreſsly anſwered, the 
duke her brother. 


To all which it was on the opening of the cauſe objeQed, 
that parol evidence relating to the declarations of the teſtatrix, 
who ſhe intended ſhould have the ſurplus of her perſonal eſtate, 
ought not to be read, in regard this would introduce all the 
miſchief and inconvenience, which the ſtatute of frauds and 
perjuries was made to prevent. 


Sed per cur': Let the evidence be read, and we will judge 
of it afterwards ; and the faid evidence being accordingly read, 
ö and after hearing counſe] on both ſides, Lord Chancellor 
4 proceeded to give his opinion as follows: 


5 ses the cafe | As 1 have ſeveral times (a) decreed it, ſo I think it ground- 
1 i eee ed on the greateſt reaſon and juſtice, that where there is an 
1 - - . 
1. 544. Gene- expreſs legacy given to an executor, and no deviſe of the ſur- 
rally (peaking * . TY 
ir dete be an plus, ſuch ſurplus ſhall go * according to the ſtatute of diftr 
| PRs legacy bution to the next of kin. As to the executor's being in- 
uy to the executor 
bl and nodeviſeof titled thereto, it might with equal reaſon be ſaid, that where 
the ſurplus, the 
executor ſhalt the ſpiritual court grants adminiſtration to a perſon, this ſhall 
hot have _ tue intitle the adminiſtrator to the ſurplus after debts paid; where- 
ur 3 . * . . 
| Came ſhall be dil. as neither executor nor adminiſtrator have any legal intereſt 
tributable ac- . . ower 
cording to the in the perſonal eſtate, but are veſted only with a legal p 


ſtature. 1 over it, juſt as every truſtee has a legal power over his truſt- 
Xx 
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If an executor or adminiſtrator had any legal or beneficial 

| intereſt in the perſonal eſtate, they would by. conſequence have 

a power of deviſing it by will; but it is plain they cannot 
deviſe it. 


Nay, it is demonſtrable, that an executor 3 no legal in- 


tereſt; becauſe when an executor dies inteſtate, . i 
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his, will go to his adminiſtrator ; whereas all the perſonal Duke of 
eſtate of his teſtator will belong to the adminiſtrator de bonis RUTLAND V. 


Wh Ducheſs of 
non, &c. and not to the adminiſtrator of the executor. RoTLanD. 


Secus, If the executor be alſo a reſiduary legatee, which 
ſhews that whatever the executor has as executor, is only jure 
aleno; and it is no argument to ſay, that as when I make 
ſuch a one my heir, I give him my real eſtate ; ſo by the 
ſame reaſon, by making him executor, I give him my perſon- 
al eſtate ; for the heir is ſued in the debet & detinet ; but the 
ſuit againſt the executor muſt be in the detinet only; and the 
aſſets are ſaid to be bona teſtatoris, and not bona executoris; and 


the appointing one executor, is only appointing him to (a) (a) Videthecaſe 


f Farri X 
execute the will of the deceaſed. Knights, wal. 


The difficulty would be to maintain, 1 if one ſhould 27 31 
make à man executor without either diſpoſing of the ſurplus, 


or giving an expreſs legacy to the executor, ſuch executor 
ſhould have the ſurplus. 


But it having been held, that where no expreſs: legacy has 
been given to the executor, he will be intitled to the ſurplus ; 
and on the other hand, that the having given a legacy to the 
executor implies he ſhall have no more, for that otherwiſe he 
would have all and ſome ; I will not alter theſe reſolutions, 
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Giving to the next of kin expreſs legacies, even tho? it be 
to all the next of kin, will not exclude them from coming in 
tor the ſurplus upon the ſtatute of diſtribution ; and there is 
{till much leſs reaſon for it, where the legacies to the next of 
kin are unequal, 
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t is very neceſſary that the rule of — ſhould be 


known, fixed, and certain, that people may know which way 
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And it is true, that the court has frequently ſhewn this fa- 
VOur to the executor, to allow parol evidence in proof of the 

intention of the teſtator, to rebut that equity which other- 
Wile would be in favour of the next of kin (1). 
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Thus in the caſe of lady (a) Gainſborough verſus lord Gainſ- (s)2 Vern. a8. 


2 & t . I. 
borough, where the teſtator directed the ſcrivener to give the 8 50 1 
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(1) Vide Rachfeld 105 Careleſs, ante, 158. 
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ſurplus to the executrix, which the ſcrivener omitted to do, 
conceiving the ſame to be implied by making the wife exe- 
cutrix; this was a piece of obſtinacy in the drawer of the 
will, for which the executrix ought not to ſuffer. 


But here the evidence is very ſtrong, that the teſtatrix in- 


tended the ſurplus to the executor, and this is evidence of 
the declaration of the teſtatrix at the time of making the 
will. . 


It is material, that the teſtatrix, reciting her perſonal eſtate 
in the beginning of the will, declares her intention to diſpoſe 
of it; which muſt be underſtood of her intention to diſpoſe of 
the whole, | | 


Alſo when the will- maker (Mr. Vernon) aſked the teſtatrix, 
whether ſhe would give any more legacies? ſhe ſaid no; and 
thereupon Mr. Vernon ſaid, who then will you make your exe- 
cutor? to which ſhe replied, my brother the duke. 


Again, the teſtatrix declared, that ſhe hoped her brother 
would not take it ill that ſhe had given ſo much from him; 


which is an argument, that ſhe thought the legacies which 


were given, were to the prejudice of her executor and not of 
her next of kin; as it would have been, were the next of kin 
to have the ſurplus, 


The ducheſs of Devon/hire's evidence is, that the teſtatrix 
declared the duke ſhould have the ſurplus, 


Moreover the ſervant poſitively ſwears, that the teſtatrix 
declared the executor the duke ſhould have the ſurplus, which 
Mr. Vernon the will-maker might not mind, he being at that 
time otherwiſe imployed (videlicet) in writing the will. 


It is further material, that the teſtatrix ſent to her executor 
and not to her next of kin acquainting him, that ſhe deſired 
1007. ſhould be given out of her eſtate to the poor ; which, 

tho? it be a void legacy, (becauſe not in writing) yet is an 
evidence of her intention, or of her conſidering her executor 
as the only perſon concerned in the ſurplus; and therefore gave 
him notice of what ſhe deſired might be done. 


After all I own, that the allowing parol evidence is excced- 
ingly dangerous and not to be done, in caſe of diſcourſes at 3 


different 


diff 
edly 


1 
the { 
dep 
muſt 
- 24 
Litto. 
lowei 
ihe 1 
OPini 
ſome 
ments 
in ſett 
300 
2 wife 
to her 
cauſe, 
regard 
head « 
family, 
be abo 
I will ; 
him. 
And 
dard th. 
all equa 
2 mothe 
tributad 
could h. 


In all 


3 


De Term. S. Hill. 1723. 


different time from that of making the will. But yet abſtract- 
edly from that caſe, parol evidenee has been admitted. 


Thus I, in (a) Cheney's caſe, where one had two ſons of 
the ſame name, it was held neceſſary that parol evidence ſhould 


de given to aſcertain which of the ſons was meant, elſe the will 
muſt have been void. 


24h, In the caſe of (b) Litton v. Litton, where Sir Milliam 
Litton deviſed all his lands out of ſettlement, Lord Cowper al- 
lowed parol evidence to be read, though it is true (c) one of 
the judges who were aſſiſtants to him at that time, was of 
opinion againſt the reading it; in which caſe the fact was, that 
ſome lands were out of all ſettlements, ſome were in ſettle- 
ments, but the limitations were ſpent, and other lands were 
in ſettlement, but the reverſion in fee was in the teſtator. 


3aly, In (d) Ball and Smith's caſe it was held, that where 
az wife was made executrix, and had an expreſs * legacy given 

to her, ſhe ſhould nevertheleſs be intitled to the ſurplus, be- 
cauſe, it was the caſe of a wife; and if a wife is to be fo 
regarded, I take the principal caſe to be ſtronger, where the 
head of the family the duke who bears the honour of the 


family, is made executor, and who may be juſtly thought to 


be above the drudgery of being a bare executor, conſequently 


| will rather fuppoſe that ſomething beneficial was intended 
him. 1 


And I am the rather induced to be of this opinion in re- 
dard the duckeſs of Rutland, tho? ſhe claims to be let in for 
an equal ſhare with the reſt of the defendants, yet being but 
2 mother-in-law to the teſtatrix, if the ſurplus had been diſ- 
tnbutadle, ſhe as not being of the blood of the teſtatrix, 
could have claimed no part upon the ſtatute of diſtribution, 


In all which points Lord Chancellor was very clear (1), 


6 Iv 


——> 


Duke of 

RurLAN Dv. 
Ducheſs of 
RuTLand. 


(a) 5 Co. 68. 


(2) Reports in 
Chan. part. 3. 
folio edit go. 

2 Vern. 621. 

& vide ante 136. 
(c) Mr. Juſt. 
Tracy, as faid 
in Vern. but by 
Reports in 
Chancery the 
judges appear to 
have been una- 
ni mous for read- 
ing it. 

(d) 2 Vern. 675. 
Where the wife 
has been exe- 
cutrix, and at 
the ſame time 
has had an ex- 
preſs legacy, yet 
the has under 
ſume ci:cum- 
ſtances been held 
intitled to the 
ſurplus; a for- 
tiori where the 
executor bears 
the title or hone 
or of the family. 
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(1) Reg. Lib. A. 1723. fol. 515, 
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wt 7 — yet t 
not a 
Stent verſus Bailis. ſelf b. 
HE bill was to be relieved againſt a contract in writ- ; 24 
ing for the ſale of eleven ſhares of the Luſtring Com. > let 
pany at 581. a ſhare, with the zo7. per cent. which the 2 
company had called in, and which the defendant the ſeller had 303 
agreed to pay. | the de 
The articles of agreement were dated 10 Aug. 1720. andthe Was a 
money to be paid on the then next opening of the company's | bad fal 
books, at which time the defendant was to transfer the ſhares } be; 985 
to the plaintiff. been in 
- that thi 
The ſcrivener drew the articles according to theſe inſtruc- pot 
tions; but at the meeting of the parties in order to ſeal, the ; in a lite 
defendant the ſeller of the ſtock inſiſted that he would not ſell, | 
unleſs the plaintiff would agree to pay the purchaſe-money at f : greg, 
all events at ſuch a day certain, whether the books did then en l 
open or not; and the ſtock being then riſen, the plaintiff con- 74 the 
ſented to execute an indorſement on the articles to that pur- | © done 
poſe, which articles and indorſement were executed at the | pally, to 
ſame time in a tavern. 3 4 
On the 20th of Augu/? a ſcire facias iſſued to repeal the pa- SR : 
tent granted to this company, and at the ſame time a procie- 
mation was publiſhed to forbid proceeding in transfers, and Ning. 
an (a) act of parliament afterwards paſſed making it a premi- 
xire to have any dealings with thoſe bubbles. Seh, * 
The company remitted the call of 10 J. per cent. and in| 8. bits 
lieu thereof accepted 2 {. per cent. but never afterwards opened A 


their books, nor (as their own ſecretary depoſed) were they 
ever likely to do ſo. | 
The defendant Bailis brought an action on the articles, b 


which the plaintift had pleaded nen eff factum, and on a ww 
at 
3 
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for Bailis at law, Stent ſued out a writ of error, and on bring- STENT vv. 
ing a bill in this court, obtained an injunction. = Ok BAILIS. 


At the hearing of this cauſe, it was | objected for the 
arfendant, 
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1/1, That tho' this was an hard caſe on the now plaintiff 
yet that it had been likewiſe hard on the defendant, who was 
bot a contriver of the project but a ſufferer by it, having —_ 
elf bought ſtocks at high rates. 


* 
* 
3 


2% That equity ought in ſuch caſes to ſtand neuter, and 
to let the hardſhip reſt where the law had caſt it, and at law 
the now defendant had a verdict, 
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zah, That it could not be pretended here was any fraud on 
the defendant's ſide, who from the time of the contract made [ 219 J 
was a truſtee for the buyer, at whoſe riſque any accident which 
had fallen upon the ſtock from the time of the contract, muſt 
be; and that this was not unreaſonable, ſince he would have 
been intitled to the benefit of it, had it roſe in the price; and 
that tho” the books had been ſhut up for ſome time, yet it was 
impoſſible to know but that they might open again, and that 
in a little time. 
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4%, As to the calls of 10. per cent. to be paid by the 
buyer, tho" theſe were afterwards countermanded, and in- 
ſtead thereof 27, per cent. had been accepted, this was ſaid to 
be done in purſuance of orders and by-laws made by the com- 
pany, to which every purchaſer and proprietor mult ſubmit ; 
and all that the defendant Bailis was to fell, was his right, 
wich, let it have been what it would, the plaintiff was to pay 
lo much money for it; and if the act of parliament had made 
this matter criminal, or the dealing in it a præmunire, the now 
paintiff might have taken advantage of it at law. 
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5t/), That if the money had happened to have been paid, 
ſurely equity would not have compelled it back again. And 
a equity weuld not perhaps have helped the defendant to the 
debt, had it turned out a loſing bargain, ſo there was as little 
reaſon for it to interpoſe or deprive the defendant of the ad- 
vantage which he had now gained at law by the verdict. 


M 4 : Maſter 


STENT v. 
BAIILIõ. 
Againſt natural 
juitice that any 
one ſhouſd pay 

for a bargain 


220 


Tf 1 article to 
buy an houſe, 
and the houſe is 
burnt down be- 
fore the day of 
payment, I am 
not bound to 
pay the money. 
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Maſter of the Rolls : It is againſt natural juſtice, that any one 
ſhould pay for a bargain which he cannot have; there ought 


to be grid pro quo, but in this caſe, the defendant has ſold the 


plaintiff a bubble or moonſhine. 


which he cannot have. 


It is impoſſible that this bargain ſhould ever be made good 
to the plaintiff, for here is proof by the company's own ſecre- 
tary, of his having adviſed with three eminent counſel, who all 
agreed that the company cannot juſtify accepting any more 
transfers, and the money cannot be ſaid to be due in conſcience, 
ſuppoſing the plaintiff to be incapable of coming at what he 
contracted for, and in conſideration whereof he was to pay 


his money. 


If I ſhould buy an houſe, and before ſuch time as by the 
articles I am to pay for the ſame, the houſe be burnt down by 
caſualty of fire, I ſhall not in equity be bound to pay for the 
houſe, and yet the houſe may be built up again; but J doubt 
it will be impoſſible to ſet up the company again, as in the 
other caſe the ſeller may do the houſe. 


It is conſiderable, that the contract was made in 1720, 
which being near four years ſince, and the books having never 
been opened ſince, it is to be preſumed they never will. 


As to the objection, that the plaintiff here might have de- 
fended himſelf at law, he was particeps criminis, and therefore 
could not (I doubt) have taken advantage of the ſtatute; be- 
ſides, matters of fraud are cognizable (a) in equity, as well as 
at law. 


ſemel; and the meaning of the indorſement is no more, than 
that if the books ſhould not open on the very day that was 
appointed for that purpoſe, the now plaintiff would not inſiſ 
upon the preciſe time, but would pay the money. 


But ſtill he muſt be ſuppoſed to have been under an expec- 
tation, that in a reaſonable time the books would open, and 1 
transfer be made to him; certainly it cannot be imagined 
that the plaintiff would ever have been prevailed upon to co- 
venant for the payment of the money at a preciſe day, had be 
entertained the leaſt apprehenſion, that the books would never 


have opened. The ſeller in this caſe is the chief actor, p 
| wen 


The original contract was to pay the purchaſe-mo- 
ney upon the transfer, both which were to be made ſimu & | 
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went to market with the bubble; and ſince no transfer can STzxT v. 
BAITLis. 


be made, let there be a perpetual injunction, and let the de- 
fendant at the plaintiff 's charge enter ſatisfaction on the judg- 
ment. 


Afterwards in Michaelmas term 1725, there was a rehearing 


of this cauſe before Lord Chancellor King, when it was inſiſted 
for the plaintiff Stent, that it was indeed very reaſonable the 
plaintiff ſhould run the riſque of the falling of the ſtock, 
were it to fall ever ſo low; but though it were fallen, yet 
evght he ſtill to have ſome ſtock for his money. 


On the other fide it was ſaid, that in this caſe the plaintiff 
and defendant muſt both be intended to know what they were 
traffcking in, (viz.) in a matter of a very precarious nature, 


in ſtock, which was in the power of the company, in regard 


they could ſtop any further transfers, and ſhut up the books at 
their pleaſure, and the laſt agreement between both parties 
being, that the defendant ſhould have his money in all events, 
whether the books opened or not, and ſince there was no 


fraud to be imputed to the defendant, who had himſelf been a 


fair purchaſer of his ſtock, and not the firſt projector or in- 


rentor, the loſs ought to reſt where the law had laid it, and 


each fide having equal equity, there could be no room for the 
court to interpoſe, | | 


Lord Chancellor King : J cannot divide the loſs, but would 
recommend it to both parties to treat together, and ſhare the 
ame, and for that purpoſe a day was given to the parties, who 
(as | hear) agreed the matter. 


Counteſs Dowager of Coventry verſus William 
Earl of Coventry, & Sir William Carey & 
ur. 


HE counteſs dowager of Coventry's bill was for a ſpecific 
performance of articles made on the marriage of Gilbert 
late earl of Coventry with the plaintiff the counteſs dowager, 


tt for life with power to make a jointure, remainder over, tenant for life covenants to make a join- 
eto a wife in conſideration of a marriage by virtue of his power, or otherwiſe, of 5300 % per ann. 


24 
* 


dies betore making the jointure; equity will make it zood. 


2 


Caſe 58. 


Oilb. Chan. 
28 5. Gilb. Eq. 


Rep. 160. 


1 


Eq. Ca. Ab. 

348. 2 Eq. Ca, 
5 , Abd. 87. pl. 9. 

bbo. pl. 8. 673. pl. 9. 9 Mod. 12. 1 Stra. 596. Max. in Eq. laſt caſe. 10 Mod. 463. 
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De Term. Paſchæ, 1724. 


Counteſs of by which articles Gilbert late earl of Coventry, who was but 
CoveENTKY tenant for life, with remainder to his firſt, &c. ſon in tail male, 
Earl of Co- remainder to the defendant William now earl of Coventry, cos 


venanted to make a jointure of 500 J. per annum upon his 
lady the plaintiff, purſuant to a power given him by his father's 
will. | 


The caſe was thus: Thomas earl of Coventry being ſeiſed in 


fee of diverſe manors and lands of about 8000 /. per annum, and 


having iſſue Thomas lord Deerhur/t, his eldeſt ſon, and Gilbert 


his ſecond ſon, by his will dated 24 March 1698. deviſed 


diverſe manors, &c. unto his eldeſt ſon (the lord Deerhurft) 
for life, remainder to his firſt, Sc. ſon in tail male, remainder 
to Gilbert his ſecond ſon for life, remainder to his firſt, Oc. 
ſon in tail male, remainder to the defendant William Coventry 
for life, remainder to his firſt, &c. ſon in tail male, remain- 
ders over, with a power given to any of the deviſees for life 
(when ſeiſed) by any writing to ſettle any part of the premiſſes 
not exceeding 500 l. per annum, upon any wife which they 
ſhould reſpectively marry, for her jointure, ſo as ſuch wife 
brought a portion equivalent to ſuch jointure, 


The teſtator earl Thomas died, having ſurvived lord Deer- 


| burſt, vho leſt an infant ſon afterwards earl of Coventry, but he | 


dying an infant and without iſſue, the honour and eſtate came 
to Gilbert the ſecond ſon. 


Gilbert earl of Coventry on his marriage with the plaintiff 
Anne only daughter of Sir Strenſpam Maſters, in confideration 
of the marriage and of 10, ooo J. marriage portion, by arti- 
cles previous to the marriage dated 23 June 1715. covenanted 
with truſtees, at the requeſt of Sir Strenſham Maſters, accord- 
ing to the power given to earl Gilbert by the ſaid earl Thomar's 
will, er otherwiſe, to ſettle lands of the value of 500k fr 
annum upon the ſaid Anne his then intended wife for life 2 
her jointure; earl Gilbert alſo covenanted, that 5 ooo. part of 
the ſaid 10,000 J. portion, ſhould be laid out in land and ſet- 
tled on the ſaid Anne for her life, and further, that the heirs 
and executors of the ſais earl Gilbert ſhould pay 250 l. fel 
annum to the ſaid Anne for her life, to commence after earl 
Gilbert's death, and this 500 J. per annum to be ſettled purſu- 
ant to the power, and the 50001. covenanted to be laid out 


in land, and the 250 l. per annum covenanted to be 1 
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De Term. Paſchæ, 1724. 


vas to be in full of the plaintiff Sus the counteſs of Coven- Counteſs of 


try's jointure. 
* The marriage ſoon afterwards took effect; and, 


Earl Gilbert, being requeſted by Sir Strenſham Ma 3 to 
make a jointure of 500 J. per annum purſuant to the power, 
did accordingly direct the jointure to be made, and lands were 
et apart for that purpoſe of 500 J. a year within the power, 
and the draught of the jointure was drawn and ingroſſed, but 
hid by for ſometime unexecuted. After which earl Gilbert died 
ſuddenly at the Bath without iſſue male, and leaving lady Anne 


ary legatee, and the eſtate and honour came to the defendant 
the remainder-man Pilliam the preſent earl of Coventry, 


On whoſe behalf it was objected, 1/2, that the ſaid earl the 
cefendant claiming by way of remainder, did not derive any 


title under earl Gilbert, and therefore was not to be bound by 
-his covenant. 


$00 J. per annum was only, that earl Gilbert ſhould make this 
liſted) here was no ſpecific lien on any of the lands within 


ber annum, and had ſettled the ſame upon his counteſs for her 
life, this had been a performance of the covenant. 


3a, That in this caſe the defendant the counteſs dewager 
was not without remedy, and that ſhe ought to reſort to the 
perſonal eſtate of earl Gilbert, and ſue her covenant againſt the 
perſonal eſtate, at leaſt that the perſonal eſtate ought firſt t to 
de applied towards ſatisfaction of this covenant. 


This caſe being ſpoke to before Lord Chancellor Macclesfield, 
bis lordſhip conceived that the plaintiff the lady Coventry ought 
to be relieved, ſhe claiming under a very valuable conſidera- 
tion ; but whether againſt the remainder-man, or out of the 


Carey wife of Sir William Carey, his only daughter, and reſidu- 


jointure, by virtue of this power, or otherwiſe, ſo that (as was 


2dly, That the covenant for the making this jointure of 


the power; but if earl Gilbert had purchaſed lands of 500 J. 


— 


perſonal eſtate of earl Gilbert, remained a queſtion with his 


lordſhip, and therefore he deſired to be attended with prece- 
vents, and to have the aſſiſtance of the judges. 


Accordingly the court was attended with precedents, and 
tne caſe Tos: to before Lord Chancellor, Maſter of the Rolls, 


and 
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Carey the daughter and heir of carl Gilbert, from whom the 


good the articles for this jointure, | 


De Term. Paſchæ, 1724. 


and the barons G:/bert and Price, When it was urged on be. An 
half of Sir William Carey and his lady who was the only iſſue, being 
executrix and reſiduary legatee of earl Gilbert, that th join. des 
ture of 500 J. per annum ought to be made good out of the real and in 
eſtate of the late earl Gilbert, aecording to the draught daun Th- 
and ingroſſed by his Jordſhip's direction, and that the perſona) [ * 
eſtate of earl Gilbert ſhould not, to the total diſappointment of . 
the will, be applied towards ſatisfaction of the covenant, the ape 
ſaid perſonal eſtate not being ſufficient for this purpoſe and | of the | 
alſo for the payment of the other debts of the teſtator. 5 ys 
That if the caſe had intirely depended on earl Gilbert's I fure, thi 
marriage-articles, theſe articles would alone in equity haye "0p 
made a good appointment of the jointure. „ 
Alſo that if the articles were out of the caſe, yet the draught N Gificult 
of a jointure drawn and ingroſſed by the direction of earl G. l than this 
bert, wherein the parcels amounting to 5001. per annum were WM bonion « 
ſet out and expreſſed, and the ſaid earl being taken away by | That 
ſudden death, theſe in a court of equity would have amounted I A 
to a good jointure. 2 "0 
Sed ſi non praſunt ſingula, junta juvant. ee. jointu 
Then as to the power itſelf for the making of this jointure, . the dee 

it was created by will, the conſtruction of which is always e vitne 
favoured beyond any other conveyance; created by the will of WI !:,.... 
him who was owner of the eſtate, and for enabling the ſeveral bon (a) of 


branches of this noble family to make a jointure, conſequently Maut the 
ta promote them in marriage, which was the only means by bmſelf a Ji 
which the family could be preſerved and continued. ity to 


That the defendant the preſent earl ought not to think much the inte; 


of this power, in regard the ſame will that created it did like- 
wiſe create and limit his remainder ; ſo that he, as well as the 
jointreſs, claimed under the ſame will, and had there deen no 
will or ſettlement, earl Gilbert would have been ſeiſed in fee, | 
and the plaintiff the counteſs would at leaſt have had her ing it. 

dower, and the defendant the preſent earl would not have be . was fa;. 
the remainder, but the ſame would have deſcended to lady : earl Gi, 


ne intentio 
ble Parcels, 


"lbip's þ 


defendant the preſent earl was now endeavouring to take the 
ſmall ſurplus of the perſonal eſtate and apply it towards making 


And 


«) Vote; 7 
"jt in a 1 
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And what made this ſtill the harder was, that earl Gilbert Counted af q | | 
being tenant for life without waſte, might have cut down three ang 5 | | 
mes the value of this jointure in timber growing in the park Ra - Oe: 1 
and in other lands belonging to this eſtate. VENTRY. 1 
That this power of making a jointure being raiſed by the [ 227 ] 1 4 
owner of the eſtate, and for the continuing of the family by 1 
marriage, any words tho” ever fo improper, ever ſo unartfully 'F 
expreſſed, yet if they would go ſo far as to ſhew the intention | ; Þ 
of the party, if the court could from ſuch words ſpell out the 4 
derts meaning, and that he intended thereby to make a join- 1 
ture, this would be effectual for that purpoſe. 1 
But the caſe was much ſtronger, when ſuch writing was 1 : 
made for a valuable conſideration ; and ſurely it would be 4 | 
lificult to ſay, what could be a more valuable conſideration { | i 
than this was, the conſideration of marriage, and a marriage- 4 1 
: WH portion of 10,000 /. 5 i 
« That if any of the circumſtances requiſite by the power ö $f 
v WW foul! be wanting, where the jointure was made for a valuable q 11 
conſideration, yet equity would ſupply it; as for inſtance, if $f 
ke jointure was made by adeed-poll inſtead of an indenturs 4 11 
„5 ithe deed were ſealed and not ſigned; or if there were bat : 10 
s witneſſes inſtead of three. j j 
of | I was admitted, that ir there ſhould be a total non-execu- if 1 
ral on (a) of the power, equity would not ſupply it, it being * 
ity | Hh the nature of a power,, when the party has reſerved to if 15 
dy umſelf a liberty of doing or not doing a thing, for a court of 1 45 
uity to conſtrue the act as done when there is no evidence 4 5 
In intention of the party to do it; but in the preſent caſe 4 1 
he intention of the party that this jointure ſhould take place, { 228 } G q 


Raw; appeared by earl Gilbert's directing the draught and 
be parcels, and by the draught's being ingroſſed, and his 


lip! s being prevented only * ſudden death from com- 
&ting it. 


It was (aid to have been admitted by the other ſide, that if the 


e earl Gilbert had covenanted to ſeetle a jointure of c00 1, 


[1 


| \@) 
Fell) in a ſolemn o 


der the ſeals of Hilla 


a. 


Ne; This ditingion was taken oh the 3 of the Rolls (Sir Jeſeph 


pinion given by him in the caſe of Temkin verius Sandys, 
ry term 1718. & vide Tollet verſus Tollet. poſt. 489. 
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per annum purſuant to the power, upon the plaintiff Anne for Th 
her life, this had been good, but the covenant being that the Hd 
faid earl ſhould by virtue of the ſaid power or otherwiſe, ſettle and 
this jointure on his counteſs, from hence it was objected, that f lands 
this word [otherwiſe] left the matter at large, left the cove. Hefe 
nantor at liberty to ſettle other lands, and therefore prevent. WM naind« 
ed this from being a ſpecific lien upon this land, and ſpoil. WW ven i 
ed all. bot exc 
But this was obſerved to be maledicta expoſſtio que corrumjit wor 
textum ; it was intended in favour of the jointreſs, that one : Sam 
way or other ſhe ſhould in all events be ſure of her jointure of | ad dur 
5ool. per annum, either by virtue of the power or otherwiſe, ; treaty fe 
and it would be very hard, that theſe words which were de- | ie (the j 
ſigned in her favour ſhould be conſtrued to her diſadvantage, | 7 , 
That the jointreſs was in all events to have a jointure of = | "a 
1000 J. per annum, 5001. per annum by virtue of the power, 

2507. per annum out of the lands to be purchaſed with the The n 
50001. and 250 J. per annum ſecured by virtue of the co- 10 the h 
venant. Sn * a 
And it would be very unreaſonable, that the plaintiff te. Pp F 
counteſs ſhould be defeated by the preſent earl of her jointure] I 0 
which the late earl had a full power of making, and for 08m. be ay 
valuable a confideration had agreed and intended to make. Uh e 
That precedents had gone further than the principal caſe; But doe 

as in the caſe of (a) lady Clifford verſus lord Burlington, & 1 2 
creed 28 June 1700. by lord keeper Wright, where lord Cife 7 S0 
who by his family ſettlement was tenant for liſe, with as ON 5 l 
to make a jointure not exceeding 1000 l. per annum, on Ii fle 3 
marriage with lady Arethuſa Berkeley, covenanted to ſettle lan — ep 

in Ireland upon her of 1ceol. per annum; and according 10 Aa 
after the marriage he ſettled part of the manor of . 
Ireland (being part of the premiſſes within the power) on , lt be hag 
y 


lady for life, with a covenant that they were of the yea 
value of 10007. and afterwards died, but theſe lands com 
out to be but of the value of 4007. per annum, on a d 
brought by the widow, there being lands of the value of 1000 
per annum within the power, it was decreed that a comme 
ſhould be awarded to add lands to thoſe formerly ſettled, 
to make up 100001. per annum. 


It of the pe 
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dir John 
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The next precedent was that of Hollingſbead verſus Holling- 
fea decreed the 4 June, 1 Anne, by the then Lord Keeper, 
and was as follows: one Samuel Motterſbead by will deviſed 
lands to the uſe of himſelf in tail, remainder to Francis Holling- 
brad for life, remainder to his firſt, &c. ſon in tail male, re- 
minder over; with a power to the ſeveral tenants for life 
when in poſſeſſion to make a jointure, fo as ſuch jointure did 
not exceed a moiety of the eſtate, and by the ſame will the 
teftator gave a legacy to this Francis Holling ſhead. 


Samuel Motterſbead the firſt tenant in tail died without iſſue, 
and during the infancy of Francis Helling ſhead there was a 
treaty for his marriage, which being agreed, his mother and 
he (the infant) covenanted with the wife's relations, that with- 
0 ix months after Francis's coming of age he ſhould ſettle fo 
much of the land as ſhould amount to 100 J. per annum upon 
us then intended wife for her life. | 


The marriage took effect, and they had iſſue a daughter, 
ad the huſband Francis dying afterwards without mak'ng the 
pinture, the widow brought her bill againſt the remainder- 
man for making good the ſame; in which caſe it was object- 
el, 1/7, that this covenant was made by an infant who could 
not covenant, 2h, No land in particular was covenanted 


be ſettled, but only ſo much as ſhould amount to 1001. per 
annum, | 


but decreed by Lord Keeper, that this covenant was in 
tquity a good execution of the power; wherefore a jointure of 
lc. per annum ought to be made good to the wife, and that 
fa moiety of the premiſſes which the huſband had a power to 
ene would not make up 1000, per annum, the ſame ſhould be 
ae good out of the 1000/7. legacy given to Francis the 
Wand by the will. Which decree ſhewed that the land, if 
* might be had, was to be the fund; but if the land could 


ot de had, then and not otherwiſe ſatisfaction was to be made 
it of the perſona] eſtate, 


Sin the caſe of Aiford verſus Alford decreed 5 Dec. 8 Aunæ, 
dur John Trever Maſter of the Rolls; where one Gr egory 
Yard lettled land on himſelf for life, remainder to his wiſe 
life, remainder to his firſt, &c. ſon in tail male, remain- 
to Francis Alford for life, remainder to his firſt, Cc. ſon 
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in tail male ſucceſſively, remainder to Edward Alford in like 


manner, with power to Francis Alford, after * the death of Gre. ] 
gory Alford and Anne his wife, or any after-taken wife of Gre. earl 
gory, to ſettle ſo much of the premiſſes not exceeding 1000. Fes 
per annum in jointure to a wife. _—_ 
Francis Aiferd in the life-time of Gregory covenants in con- 12880 
ſideration of marriage to ſettle lands of 100 J. per annum upon it h; 
his then intended wife, and afterwards Gregory Alford and his , N 
wife died without iſſue, and then Francis Alford who gave this ö dire 
covenant for a jointure, died without iſſue, whereby the pre- whic 
miſſes came to the remainder-man Edward Alford. And the ; cited 
widow of Francis Alford having brought her bill againſt the N vente 
remainder- man to make good her jointure, Be 
It was decreed on conſidering many precedents, (as it is | the » 
there expreſſed) that the covenant to make this jointure was | er a 
a good execution of the power, and that the wife was well | fer an 
intitled to this 100/7. per annum, and to all the arrears from her | by the 
huſband's death. | | . eure 
Now that was the caſe of a remainder-man as well as the carl h. 
preſent caſe, but in all other reſpects infinitely ſtronger, in Er 
regard that at the time of the ſaid Francis Alford's covenant- Upc 
ing to make this jointure, he had not the power veſted ſeveral 
in him, it being to commence after the death of Greg] making 
and his wife without iſſue male, and Francis made this co- If th 
venant in the life-time of Gregory; however, Gregory and di ment x 
wiſe dying without iſſue in the life-time of Francis and bi BS 6 
wife, ſuch covenant was allowed a good execution of the 

power in equity, tho' it might be reckoned a fort of ſtrain to If an 
call this an execution of the power before the very commence- 85 a 
ment thereof; but it ſhewed how much theſe powers and th =» 10-4 
execution of them are favoured when for a valuable ca It w. 
ſideration. 7 BE hare he 
That theſe caſes were all ſtronger than the principal caſe ts yy 
and anſwered all the objections which had been made. 'N 3 
It was true the covenant in the preſent caſe was not in 4 legatee. 

events to ſettle any certain lands, but only to make a kt : 
tlement of 500 J. per annum of lands within the power“ 5 3 
Oo 


| 4 
otherwiſe, | | Wh "i 


De Term. Paſchæ, 1724. 


Why ſo it was in the caſes before cited. 


It was to be admitted, that in the principal caſe the late 
exr! Gilbert might have ſettled other lands of 500 J. per annum, 
and this had been a ſatisfaction, but this was not done; it 
would be likewiſe admitted on the other ſide, that if the cove- 


nant had been to ſettle any certain lands within the power, 
it had been 8080. 


Now in this caſe the draught drawn and ingroſſed by the 
direction of earl Gilbert reduced the land to a certainty, in 
which reſpect the principal caſe was ſtronger than the caſes 
cited, and afterwards the execution of this deed was pre- 
vented by the ſudden death of earl Gillert. 


Beſides, the articles made the plaineſt difference betwixt 
the 250/. per annum, part of this intended jointure of 1000 l. 
per annum, and this 500 J. per annum, that could be; 2501. 


ter annum was to continue ſecured out of the perſonal eſtate 


by the covenant, but the 500 J. per annum was inter de to be 
ſecured out of the lands within the power, unleſs the faid 


earl had made ſome other jointure upon his lady, which he 


never did. a 


Upon the whole matter, if any regard was to be had to the 
ſereral valuable conſiderations on which the covenant for the 
making this jointure was founded: 


If the intention, or the agreement of the party, an agree- 


ment to do what was admitted to be ablojutely 1 in his power, 


was to be conſidered: 


If any allowance to be made for the accident which hap- 


pened and prevented the execution of the ingroſſed deed which 
was to execute this power: 


It was conceived that the plaintiff the jointreſs ought to 
have her jointure made good out of the lands within the 
power, and according to the draught, and that the ſmall ſur- 


plus of earl Gilbert's perſonal eſtate ought to go as intended 


to his only daughter, who was alſo his executrix and reſiduary 
lezatee. 


Counteſs of 
Coventry 


* 
Earl of Co- 
vEN TRT. 


According! y it was ſo (a) decreed with the concurrence of (a) 16 Muy 
che a aſſiſtants, (viz.) that the defendant the earl of 7“ 
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Coventry 
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De Term. Paſchz, 1724. 


Counteſs of 


COVENTRY 


9. 
Earl of Co- 


jointure (1). 


VENTRY. 


Coventry ſhould during his life confirm and make * the 


(1) This cate 15 more fully reported 


at the end of Maxims in Equity, and 
allo in 1 Str. 596. and g Mod. 12, from 
whence the judges appear to have given 
their opinions ſolemnly on two points, 
firſt, that the acts done by earl Gilbert 
had created a lien on the lands in the 
poſſeſſion of the defendant, and, ſecond- 
Iv, that the defendant had no equity to 
have thoſe lands exonerated out of the 
perſonal aſſets of earl Gilbert On the 


— 


«« clared that the ſaid deeds of 5 & 6 
July 1719, having been prepared and 
«« ingroſſed by the directions of the ſail 
earl Gilbert, the ſame ought to be 
« taken to be a ſpecification of the land; 
eto be ſettled on the plaintiff, and the 
lands therein mentioned ought to be 
e bound thereby, and by the er 
„articles, although the ſaid deeds of 
« ſettlement were not actually ſigned 
© and ſealed by the ſaid earl Gilbert, and 


() 


firſt (and principal) point the reaſons *, doth therefore order that the ſaid earl viſed 
are reported very much at length, and *, do deliver to the plaintiff the poſſeſſion life o 
the ſubſtance of them appears by the of the lands comprized in the deed: firſt. 
decree, which“ declared that although. f appointment of 5 & 6 Jay 1719, Hs 
« the ſaid Gilbert earl of Coventry was » and that the plaintiff do hold and with | 
«© but tenant for 1 5 of the eſtate, yet enjoy the ſame during her life | premi. 
* oy the {21d will, of Thomas earl of «« againſt the ſaid defendant the earl of 3 pere 
4 Come ntry, his father, he had a power «« Coventry, and the other defendants } "Eg 
c to ſettle an eſtate for liſe of the year- © Thomas Coventry and Henry Coventry, in the 
« ly value of 001. on ſuch wife as and all claiming under them; and bes 
ce thouid bring a portion equivalent to „ that the defendant the earl of Coventr) due 8 
ec duch ſettlement and the plaintiff hav- do account for the rents and prot: lands be x 
„ing brought ſuch portion is a pur- from the death of earl Gilbert, &c." | 
& chaſer Gr a valuable conhderation, Reg. Lib. A. 1723. fol. 291. On the | The 
* and by virtue of the power which ſecond of the above-mentioned point, ſums b 
ce the ſaid carl Gilbert had on the eſtate, i. e. the application of the perſonal F ) 
re the articles executed by him on his eſtate, vide Freeman v. Edwards, pol. les, al 
„ marriage with the plaintiff are a lien 435. Evelyn v. Evelyn, poſt. 664. nd 
thereon. —And the court further de- | 
the mon 
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Term. S. Trinitatis, 1724. 


Manaton verſus Manaton. 


N E ſeiſed of lands in fee, and being indebted to ſeveral 

perſons in bonds in which his heirs were bound, de- 
viſed his lands to A. for life, remainder to truſtees during the 
life of A. to preſerve contingent remainders, remainder to the 
firſt, Sc. ſon of A. in tail male ſucceſſively, remainder over, 
with power to A. the tenant for life to make leaſes of the 
premiſſes for one two or three lives at the old rents, which 


were very ſmall, and conventionary rents, the lands lying 
in the weſt of England. 


Caſe 59. 


Lord M ac- 
CLESFIELD, 


2 Eq. Ca. Ab, 
252. pl. 8. 
One ſeiſed in 
fee, and indebt- 
ed by bond in 
which his heirs 
are bound, de- 
viſes his lands 
to A. for life 
remainder to his 
firſt, &c, ſon in 
tail, remainder 
over. In a bill 


brought by the bond-creditors, the court will not decree the deviſee for life to account for the profits, 
but only to keep down the intereit : alſo the court will decree a (ale to ſatisfy the bonds, tho“ the 


lands be not deviſed for payment of debts. 


The deviſee for life took the profits and raiſed conſiderable 
ſums by leafing the premiſſes out for lives, and by taking of 
ines, and had a ſon born who was now twenty-one. 


And the creditors by bond bringing a bill for een | 


the money due to them, 


The Maſter of the Rolls decreed, , an account of the 
perſonal eſtate, and then that the deviſee for life, ſhould ac- 
count for the rents and profits of the real eſtate. 


But the deviſee for life appealing from this decree, and pray- 
ing a ſale, 


Lord Chancellor doubted whether there could be a ſale de- 
creed, there being no deviſe of the land for the payment of 
wb; and took time to conſider of it. 


Andat another day, the cauſe being in the paper for judgment, 
they who prayed a ſale inſiſted, that the court had often de- 
Creed a ſale againſt the heir for the payment of bond debts ; 
for that the land deſcended was aſſets, and as ſuch ought to 
| N 7 | be 
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Caſe 60. 
At ire Rolls. 


De Term. S. 1 1924 


be ſold; and that it had been ſo decreed in the caſes of Trevor 
and Trevor, and Meller verſus Ediſbury. 


That with reſpect to the money ariſing by the taking of 
fines, theſe were temporary ſales; and though the tenant for 
life were not to account for the profits, nor do more than 
keep down the intereſt out of the profits, yet he ſhould ac. 
count for all the fines which he had raiſed by leafing. 


Lord Chancellor: It is ſufficient that the deviſee for life 
ſhould keep down the intereſt ; and therefore the decree, that 
he ſhall account for all the rents and profits of the oh 291 
is not right. 


As the teſtator in this caſe died ſeiſed of different kinds of 
eſtates, one uſually let for lives at conventionary rents, and 
the other at rack- rents, let the maſter firſt order the ſale of the 
lands let at rack- rents, and if thoſe be not ſufficient, then ſo 
much is to be ſold as is requilite, of the lands granted out for 
lives, and on which the ſmall rents are reſerved, and in ſuch 
caſe, in regard the fines taken by the deviſee for life, muſt 
have leſſened the ſum for which ſuch lands will ſell, the deviſce 
for life, if any of theſe lands are ſold, muſt account for the fines, 
which ſhall here be taken as part of the purchaſe-money. 


But if the ſale of the lands let at rack-rent can produce 
money ſufficient for the payment of the debts, then (J take it) 
that the deviſee for life ſhall not account for the fines which 
he has received, becauſe the deviſee in remainder will have 
the ſame benefit of raiſing what money he can by fines, and 
ſo every one in his turn will enjoy the like liberty. 


Elizabeth Whitchurch & al' verſus Joſeph 
Whitchurch & al. (1) 


Drward FFhitchurch took a mortgage of Batcomb- Ledge from 


Gilb. Rep. 168. 

3 one Biſe for 500 years to commence from the making, 
N. 124. * 

i I ' * 2 * - I 
z ©q. Cu. Ab. tor ſecuring the ſum of two hundred pounds and intereſt, and 
763, Pl. 1 6 ne 
A. 4 ied term of 500 years in Bl ackicre, afterwards purchaſes the 7 ſimple in 1 f 
41.8 Blockaere to J. 5 in tee, but the will is no: atteſted by three witneiless d 5 
280 P. ) oo DeCAULC bens 10 a pat IT OJ che ner 
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De Term. 8. Trin. 1724. 


afterwards took another ſecurity of the fame lands from Bifſe Wur- 
the mortgagor for one thouſand years in the name of another HU RR 


perſon, but in truſt for himſelf, to commence alſo from the Wa = 
making. CHURCH, 


After this Edward IVhitchurch 8 the inheritance of 
the premiſſes in his own name, and having no wife or iſſue 
male made his will all of his own hand- writing, whereby he 
deviſed the pre miſſes to his nephew, being the ſon of his I 237 ] 
younger brother Joſeph Whitchurch, for his life, remainder 
to his fon Edward Whitchurch and to the heirs male of his body 
for ever, and made his brother oſeph Whitchurch his executor 
and reſiduary legatee. 

It happened that this will, tho' intended to be pers ted as a 
will, by reaſon of the teſtator's ſudden death had neither a date 
or name ſubſcribed thereto, neither was it atteſted, but the exe- 
cutor proved the ſame in the ſpiritual court, and aſſented to 
the deviſe to the nephew; whereupon the elder brother's 
caughter, who was heir to the teſtator brought this bill in 
order to compel the executor and he deviſee to aſſign over 
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commence from the making did paſs the reverſion for 1000 
years; quod ſuit conceſſum per cur. 

Then if this would paſs the term at law, and was agreeable 
to the intention of the party, it was ſaid to be very hard that 
equity ſhould interpoſe in diſappointment of the will, eſpecially 
nen it was in favour of ſo near a relation as a nephew of 
the teſtator and one of his own name, and all this for the ſake _ 
of one not more nearly related, of one who on her marriage 
would (probably) part with her name; that in all caſes be- [ 238 ] 

24W1xt volunteers (as the heir and deviſee were here] he that 
bad the law on his fide uſed to prevail, | 

But decreed by Ma after of the Rolls, That. as this was a | 

term which would have attended the inheritance, and in 


7 


1 


the term to her. 
Objected for the defendants, that the executor had . 
„ to the deviſe, and the will, tho' not atteſted by three witneſſes 
| was however good at law to pals this term of 500 years, which 
NY was a ſubſiſting term and not merged in the inheritance, b „ g 
+] reaſon of the intermediate term, and which intermediate term A 3. <6. 5 i 4480 
ich operated as a grant of the reverſion and not as a grant of a Fn hee Lag, q 0 
De future intereſt, (for it was admitted that a future intereſt would 8 I 
TE: not prevent a merger) but this grant of rooo- years being to 8 4: 
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42 De Term. 8. Trin. 1724. 
1 Wirt> equity have gone to the heir and not to the executor, in 
0 i! , _— which reſpeCt it was to be conſidered as part of the inherit. 
1 uvex. ance, fo the will which vras not atteſted by three witneſſes, as 
1 the law required it to be when land was to paſs, ſhould not a 
7 Carry this term. 
. That tho” it was true, ſuch a will as in the preſent caſe | 
5 would be ſufficient to paſs a term in groſs, yet ſhould it not E 
3 paſs a truſt of a term attendant on an inheritance, nor con- 
5 z<quently the term itſelf. | 
9 That a will not atteſted as the ſtatute of frauds requires | 
5 ſhould not paſs any eſtate of which the heir, as heir, would 0 
5 otherwiſe have had the benefit. | 55 
3M That if the deviſee of the land had brought a bill againft of the 
os | the executor and heir to have compelled the executor to con- ule of 
1 ſent to this deviſe, a court of equity would not have decreed it lucce/ 
1 for the deviſee; and if ſo, the voluntary act of the executor's Sc. fo 
wi conſenting would not alter the caſe, for at that rate it would and 7 
1 be in the power of the executor to make it a good or a void tor in. 
[ ; : deviſe, juſt as he ſhould think proper. 
a þ | Beſides, the court obſerved that it was the intention of the A. 7 
1 teſtator in the preſent caſe not to paſs the term only, but alſo withou 
to convey the inheritance which was expreſsly diſpoſed of by moiety 
1 1 the will, to the nephew for life, remainder to his firſt, &c. ſon 1 h. 
| in tail, the ml 
8 | [ 239 ] T ho? as to this it was ſaid to be extremely hard, that hecauſe it pra 
# quite ſo much as was intended could not paſs, therefore the this bill 
| deviſce ſhould be deprived of that which might lawfully pak, As ope 
and which was a leſs eſtate than was intended him, or be- 1 U 
caule all could not paſs therefore nathing ſhould. . 
However, for the aboveſaid reaſons the court decrecd the comes ii 
deviſce and executor to join in aſſigning the term to the the rules 
plaintiff the teſtator's heir at law; but no coſts on either ſide, ould b. 
This decree was afterwards affirmed on an appeal by th ſons as y 
Lords Commiſſioners Gilbert and Raymond (1). | tingent r 
— — WWW — — — nn 
1) $d vide the diflinctions taken 2 Ark. 52. CGrodright v. Sales, 2 Will (1) It 7 
by Lord Commiſſioner Raymond, in de- 329. Scott v. Fenboulet, Bro, Cha. Rep. fol. 556, 1 
uvering his opinion on this cate g iviod, 69. Harg, Co. Litt. 293 4. port a Tultees to 
27. Yide etiam Villiers v. Villiers, tots to 200... mainder 
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Whitheld verſus Bewit. Caſe 6r. 
LOW Cite rent — 5. „ E, Lord Mac- 


NE ſeiſed in fee of lands in which there were mines all CIUESPIEH D. 
of them unopened, by deed conveyed thoſe lands and all 2 Eq. Ca. Ab, 


. - o 5 L » pl. Is 
mines, waters, trees, &c. to truſtees and their heirs, to the uſe - 8 


of the grantor for life, (who ſoon after died) remainder to the nene e 

. . * 2 — N 7 be. 
ule of H. for life, remainder to his firſt, Sc. ſon in tail male fon in tail, re- 
3 2 : . . mainder to B. 
ſucceſſiyely, remainder to B. for life, remainder to his firſt, for Efe, nin. 
Sc. ſon in tail male ſucceſſively, remainder to his two liſters C. _ _ his 2 

. 3 . ©: 5th C. 1DN in ta! 

and D. and the heirs of their bodies, remainder to the gran- remainder to &. 
1 (1). in tail; A. cuts 


down timber 5 
A. and B. having no fon anus C. is intitled to the timber both 1 in law and equity. 


4. and P. had no ſons, fd C. one of the Gans died 
without iſſue, by which the heir of the grantor, as to one 
noiety of the premiſſes, had the firſt eſtate of inheritance. 


A. having cut down timber fold it and threatened to open 
the mines; the heir of the grantor being ſeiſed of one moiety 


> it ſupra by the death of one of the ſiſters without iſſue, brought [ 241 
ne tis bill for an account of the moiety of the timber and to ftay 

is 1 /.'s opening of any mine. 

e- 


1: Oij. As to the plaintiff's claim of the moiety of the e 
monies arifing by ſale of the timber, in regard the plaintiff 


he comes into equity for the ſame, it would be more agreeable to 
he the rules of equity, that the monies produced by the timber 
'S ſ.ould be bravight into court and put out for the benefit of the 
the ſons as yet unborn and which may be born. That theſe con- 


tingent remainders being 7 in gremio legis and under the protec- 


* * 
— —_— — * _ 


(1) It appears by Reg. Lib. B. 1723. applications to have been made to the 
fol. 576, that there were in this caſe heir of the ſurviving truſtee, to inter- 
uſers to preſerve. the contingent re- paſe and put a, ſtop to the commiſſion 
Mancers, and the bill expreſsly ſtated of the waſte, but that he refuſed to act. 
e | tion 


— — — — — —— > — 
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EY: De Term. S. Michaelis, 1724. 
2 Walreizrp tion of the law, it would be moſt reaſonable that the monies 
ue "Os ſhould be ſecured for the uſe of the ſons when there ſhould be ther 
. þ ir. any born; but as ſoon as it became impoſſible there ſhould be C 
Ws | a ſon, then a moiety to be paid to the plaintiff; and the caſe ing 
"78 would be the ſame if there were a ſon in ventre ſa mere ; or the 
78 plaintiff might bring trover, and then what reaſon had he to "= 
# come into equity ? : br 
"i f FThe right to this N belongs to thoſe who at the Cotto 
by time 1 its being ſevered from the freehold were ſeiſed of the 
TH firſt eſtate of inheritance, and the property becomes veſted in 
2H them. | 
tf As to the objection that trover will lie at law, it may be 
31 | very neceſſary for the party who has the inheritance to bring A 
j 41 his bill in this court, becauſe it may be impoſſible for him to tende. 
F 1 diſcover the value of the timber, it being in the poſſeſſion of lands 
1 and cut down by the tenant for life. This was the very caſe vious 
1 of the duke of Newca/tle verſus Mr. Jane, where at Welbeck intend 
1 (the duke's ſeat in Nottinghamphire) great quantities of timber and th 
oi were blown down in aſtorm; and the” there were ſeveral te- ſhe w. 
17 [ 242 ] nants for life, remainder to their firſt and every other fon in heirs. 
| | tail, yet theſe having no ſons born, the timber was decreed to 1 
$i belong to the firſt remainder-man in tail, ud the he 
f 3 5 Neither do I think the defendant ought (as he inſiſts) to be 7 
1 allowed out of this timber what money he has laid out in i de 
timber for repairs, ſince it was a wrong thing to cut down "age, , 
11 5 | deviſed 
11 and ſell the ſame, and ſhews guo anime it was done, not to 
g : i repair but to ſell. The 
| | One ſeifed in 24ly, It was urged, that the mines being expreisly granted | the huſk 
$ fee conveys 12e by this ſettlement with the lands, it was as ſtrong a caſe as if Ws beit 
4 trees and mines the mines themſelves were limited to A. for life, and like es to 
1 to truſtees in : , k 3 heir of t 
34 fee, to the uſe SCaunders's Caſe in 5 Co. 12. where it is reſolved, that on 2 | 
ee] leaſe made of land together with the mines, if there be no 057%.“ 
2 Wee open mines open, the leſſec may open them; ſo in this caſe, there intermar 
out down tne being no mines open, the ceęſtui que uſe hs life might open them. ſonal act 
pea But Lord Chancellor contra: A. having only an eſtate for hic ation lie 
fubje& to waſte, he ſhall no more open a mine than he ſha! "ity. Ii 
cut down the timber-trees, for both are equally granted b ——— 
this deed ; and the meaning of inſerting mines, trees, and (1) Vie 


water, was, that all ſhould paſs, but as the timber and mine 6:.& 1 


ike 


De Term. S. Michaelis, 1724. 


were part of the inheritance, no one ſhould have power over 


them but ſuch as had an eſtate of inheritance limited to him. 


Of which opinion was Lord Chancellor King on a rehear- 
ing (1). 


WurTFIELD 
V. 


BRwir. 


— — 


1) Vide Rolt v. Lord ntl,” 
2 Eq. Ca. Ab. 759. pl. 8. Garth v. 


note (2) 
Cetton, 3 Atk. 751. and 1 Vez. 524, 


AS 


* Cannel verſus Buckle, 


Feme ſole was ſeiſed in fee of land of about 10 J. per 
annum, and deſigning to marry, agreed with her in- 
tended huſband, that ſhe upon the marriage would convey her 


lands to the huſband and his heirs ; and for that purpoſe, pre- 


vious to the marriage, ſhe gave a bond of 2001. penalty to the 
intended huſband, in which the intended marriage was recited, 


and the condition was, that in caſe the marriage took effect, 


ſhe would convey all her ſaid 281 to the huſband and his 
heirs, 


then the huſband dies; the bond tho? void in law, yet is good evidence of the agreement in equity; 
mathe heir of the huſband thall compel a ſpecific performance againſt the heir of the wifes 


The marriage took effect, and there was iſſue of the mar- 
nage, and the wife made her will reciting her ſaid bond, and 


deviſed all her land to her huſband in fee and died, 


The iſſue of the marriage died without iſſue ; after which 
the huſband enjoyed the land during his life, and on his death 
the heir of the huſband brought a bill againſt the heir of the 
wife, to compel him to convey the lands of the wife to the 
heir of the huſband. 


0%. This bond given by the wife became void upon the 


intermarriage, becauſe it was then (1) ſuſpended; and a per- 


lonal action once ſuſpended is extin& ; beſides, wherever no 


action lies at law to recover debt or damages, there no ſuit in 


equity lies to compel a ſpecific performance, which ſpecific 


— 


546. S. C. Harg. Co. Litt. 218. þ. 


Fr 


374: 


Caſe 62. 


Lord Mac- 
CLESFIELD., 


2 Eq. Ca. Ab, 
23. pl. 24. 
136. pl. 1. 
Feme gives a 
bond to her in- 
tended huſband, 
that in caſe of 
their marriage 
ſhe will convey 
her lands to 
him in fee; 
they marry; the 
wife dies with- 
out iſſue, and 


0 113 ] 
A 


(1) Vide Gage v. 4&on, Com. 


Pierce, 2 Yern, 480. 
I Salk, 52865 ö 


67. & 


g 
er 
n 


33 
3 


PS a 88 * 
— 3 
3 = N. a — S "BETS" * 3 ; An + fo CES — 4 
— N ha At = * * * Ar 
. ᷣͤ v 
2 * 2 * hy * A 2 + 


wt. 


= Care 
* *. OS 
. "We J 


#.. WM 2 


bt 


-—4 & — = D Bag — 
2 ö 2 r 8 * 
2 RET = TA 8 W — — * — 
Foy 3 4s 3 8 r x — 92 * 
8 r whey - ee ans Be — 2 ” 


| 
[ 


þe 
* 
Lg 
ny 
* 
* 


4g * 
. 
. 
; . 
1 
4 
:Þ 
14 1 
i" by 
\ | 
a. 

: x . 
FF 
© ; f 
M's I 
8 i 
4 ? 
" 
wy 
* => 1 
oh 
us. 


* 
— 


7 A * Rs ie 
4 — , * * $ 


. 7 9 — 
rener 
- 


— mw 0 2 *% 
— 4 3 WE je 
2 IS an. 
S 


* — 
4 ** 


CANN EL v. 
BuckrE. 


17244 


De Term. S. Michaelis, 1724. 


performance is given in equity only in lieu of damages; and 


x Chan. Caſes 21, (lady Darcy's caſe) was cited, proving, ®that 
where a woman on a treaty of marriage agrees with a man, or 


a man with a woman, there the ſubſequent intermarriage de- 


termines the agreement. 


Lerd Chancellor : The impropriety of the ſecurity, wiz. a 
bond from a woman to a man whom ſhe intends to marry, or 
the inaccurate manner of wording ſuch bond, is not material; 
for it is ſufficient that the bond is a written evidence of the 


agreement of the parties, that the feme in conſideration of 


marriage agrees the man ſhall have the land as her portion; 
and this agreement being upon a valuable conſideration ſhall 
be executed in equity. It is unreaſonable that the intermar- 
riage, upon which alone the bond is to take effect, ſhould itſelf 
be a deſtruction of the bond, and the foundation of that no- 
tion is that in law the huſband and wife being one perſon, the 
huſband cannot ſue the wife on this agreement ; whereas in 
equity it is conſtant experience, that the huſband may ſue the 


wife or the wife the huſband, and the huſband might ſue the 


wife upon this very agreement in the principal caſe, Neither 
is it a true rule which had been laid down by the other ſide, 


that where an action cannot be brought at law on an agree 


ment for damages, there a ſuit will not lie in equity for a ſpe- 


_ cific performance, as is plain from this caſe : ſuppoſe a feme 


[ 245 | 


infant ſeifed in fee, on a marriage with the conſent of her 
guardians, ſhould covenant in conſideration of a ſettlement to 
convey her inheritance to her huſband ; if this were done in 
conſideration of a competent ſettlement, equity would execute 
the agreement, tho' no action would lie at law to recover 
damages (1). 

But in regard this bond was a very {tale one (being given 
ſo long ſince as in 1678) and the huſband had for ſo long 2 
time omitted to ſue upon it in equity, the court ordered a trial 


at law to ſee whether this bond was executed or not, and all 


other matters to be reſpited till after the trial (2). 


— 


(1) As to the caſe put by Lord Mac- 
elerfield of the feme infant, vide Lucy 
v. Mcor, 3 Bro. P. C. 514. Price v. 
Seys, Barnard, 122. Seamer v. Bingham, 


3. Atk. 56. 


607. Earl of Buckinghamphire v. Drury, 
5 Bro. P. C. 570. Durnford V. Lane, 
Bro. Cha. Rep. 106. Williams v. Hil- 
liams, Bro. Cha. Rep. 152. 

(2) Reg. Lib. A, 1723. fol. 484. 


Harvey v. Aſhley, 3 Atk. 
5 Ofgooe 
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De Term. S. Michaelis 1724. 


Oſgood verſus Strode & al'. 


12 Head ſeiſed in fee of the manor of Winterton (in 
com. Berks) had iſſue Lawrence Head, Edward Head, 
Grace married to one Ojgoed, and ſeveral other ſons and daugh- 
ters; and upon the marriage of his eldeſt ſon Lawrence with 
Mary Diſber he ſettled good part of the premiſſes upon his ſaid 
ſon Lawrence and his wife Mary and the iſſue male of the 
marriage, with a power to raiſe 1 300 J., on the premiſſes if 
there ſhould be no iſſue male and but two daughters, which 
happened to be the caſe, 


Caſe 63. 


Lord Mac- 
CLESFIELD. 


10 Mod. 2 

2 Eq. Cas Ab. 
2%. pl. 26. 
Father and ſon 
on the ſon's mar- 
riage article to 
ſettle lands on 
huſband for life, 
remainder to the 
wife for life, re- 
mainder to the 
iſſue male of the 
marriage, re. 
mainder to the 


nephew in fee; whether on the death of the huſband ap wife ſans iſſue, the nephew can compel a 


ſpecific performance of the covenants. | 


Lawreice the ſon ind! his wife died without iſſue male, 
leaving two daughters, the defendant Mary wife of the de- 
fendant Strode, and Eleanor (ſince dead) married to one Cox- 
well, who left iſſue the defendant Fohn Coxwell, 


Old Lawrence Head the father afterwards by indenture of 
ſettlement in 1676 ſettles the premiſſes to ſeveral uſes, (ſubject 
to the charge of 1300/7. to his two grandaughters) with a 
power of revocation and limitation of new uſes. 


Afterwards by indorſement on the ſaid indenture of ſettle- 
ment, (the indorſement being dated the 23d February 1690.) 
od Lawrence Head revoked the old uſes, and limited a new uſe 
to his ſon Edward Head in fee; but old Lawrence Head con- 
tinued in poſſeſſion, neither had he (for ought appeared) any 
other eſtate ſave this of Winterton. 


Afterwards old Lawrence paid the two daughters of his 
eldeſt ſon Lawrence, the defendant Mary and the ſaid Elianor 
6501, a- piece, (in all 13007. being their portions ſecured on 
the premiſſes) and took a receipt from each of em! in wri- 
ting: ſubſequent to which, Sa 


On a treaty of marriage betwint * Head hen eldeſt 
ſon of old Lawrence Head with Elizabeth Pocock, by marriage 
articles dated 29 May 1697, in conſideration of the ſaid in- 
tended marriage and 600 /. portion paid to the ſaid Ed- 
ward Head the fon, old Lawrence ' and Edward Head both 

covenanted 


[ 246 } 
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De Term. 8. Michaelis, 1724. 


covenanted with the truſtees within a month after the mar- 


riage, were all limitations made on valuable conſiderations 


1 Os coop v. 
2 STRODE. riage to convey the ſaid manor of I/interton to the faid EE 
01 truſtees and their heirs, to the uſe and intent that Elizabeth hor; 
i N the intended wife of Edward Head ſhould have a rent- charge my 
* | of 60 /. per annum iſſuing out of the premiſſes for her life for and i 
IM ; her jointure, and that Lawrence Head the father ſhould have 3 18 
of | rent-charge of 50 l. per annum out of the premiſſes for his life, Th 
nt And that ſubject to theſe rent-charges the premiſſes ſhould fiage 
bl | be ſettled on Edward Head for his life, remainder to his firſt and it had 
5 every other ſon in tail male by that marriage, then with a pro- execus 
of viſion for pecuniary portions charged on the premiſſes ſor the Th: 
Ag daughters of that marriage, remainder to Lawrence Head 2 money 
291 grandſon to old Lawrence by another deceaſed ſon and his ſuch a 
1 . | heirs male (who is ſince dead without iſſue) remainder to bis who h. 
4 | grandſon Fohn Oſgood ſon of Grace Oſgood the eldeſt daughter upon 2 
"4 of old Lawrence and his heirs male, remainder to the right was th 
1 i heirs of old Lawrence Head the father. Ang 
1 247 Lawrence the father died within three days after the articles, was no 
f having continued in poſſeſſion of the premiſſes till his death. | out an; 
| The wife of Edward Head the ſon died without iſſue; and on or fach 
4 | the 27 Ofober 1722. the ſaid Edward died without iſſue, but | beneatl 
1 by his will deviſed the premiſſes to the defendants his heirs A 
| | at law. | FE | without 
| And now the ſaid John Oſgood brought his bill againſt Stadt, equity y 
| | Mary his wife, and John Coxtbell, who wers the heirs at law, cale of « 
; + as well of Lawrence Head the father, as of Edward Head the | 80 in 
5 i ſon, to compe] a conveyance of the premiſſes to the plaintiff | 3 
1 0 John Oſgood in tail male purſuant to the articles, all the prece- ary lang 
; dent eſtates being determined, Yet this 
. 1 Againſt which it was objeCted for the e that tbo child) tj 
Y the limitations in the articles to the wife of Edward for be! to make 
k | Jointure of 60 J. per annum, and of her huſband Hduerds And! 
| eſtate for life, and the remainder to the iſſue male of the mat» | James B. 


H. B elt;; 


and muſt be ſuppoſed to be ſtipulated for by the friends of the Dante t. 
wife, or by the wife, in conſideration of the marriage and Citherin, 
portion: yet, beirs mal 


The ſubſequent limitation to the plaintiff Jebn OS vii en 


merely voluntary, and out of the conſideration of the marrz* al, rem 
| ot 


De Term. 8. Michaelis, 1724. 


or portion, and purely the bounty of him from whom the 
eſtate moved; that it had been often determined that one and 
the ſame ſettlement might be on good conſideration in part, 
and voluntary and fraudulent as to the reſt, and ſo might 
articles be. | 


Then if the limitation to the plaintiff Oſgood in the mar- 
riage articles were merely yoluntary, (as they inſiſted it was) 
it had never been known that a court of equity did compel an 
execution of a voluntary agreement, 


That the reaſon why on articles for a purchaſe where the 
money was paid, a court of equity compelled an execution of 
{ach articles was, for that it was unreaſonable the covenantor, 
who had received the money, ſhould retain the land ; but as 
upon a nudum pactum there was no remedy at law, ſo neither 
was there any in equity. | 


And tho? in caſe of a covenant or agreement by deed there 
ws no conſideration requiſite, the covenant being good with- 
out any, yet at law ſuch a covenantor would recover but 34. 


or ſuch like damages, and matters of ſo flight a value were 
beneath the dignity of this court. 3 


Alſo ſeveral caſes were cited of copyholds being devifed 
without any previous ſurrender, under which circumſtances 
equity would never ſupply the want of a ſurrender, unleſs in 


cale of debts, for younger children, or a proviſion for a wife. 


So in the caſe of (a) Furſater and Robinſan; where when a 
man made a defective conveyance of ſome copyhold or cuſtom- 
ay land to his baſtard, with a covenant for further aſſurance, 
yet this being a voluntary conveyance (tho' to his own natural 


bo child) this court would not compel the heir of the covenantor 
her to make further aſſurance. | 155 

8 And Mr. Talbet cited and much relied on the caſe of Sir 
aſe James Bellingham verſus Lowther, 1 Chan. Ca. 243. where Sir 
ons, : 


H. Bellingham on his marriage with Catherine Lowther cove- 
handed to ſettie certain freehold lands to the uſe of himſelf and 
Citberine his intended wife for their lives, remainder to the 
deirs male of his body by her, remainder to the heirs male of 
his own b»dy, remainder to his brother Alen Bellingham in 
tal, remainder to the heirs of Sir Henry, and covenanted to 


ſettle 


Os coop v. 
STRO DE. 


[ 248 ] 


(a) Preced. in 
Chan. 475. 


[249] 


=D To Wes - hem 

= I EGS rg ; — = _— 97 44 

* . p 8 nr 7 - * 

=O r N 
5.4 N by © ; G 3 0 
3 2 e „ 
N . 5 2 wg 0 5 
5 . 
* — a n 

ERS; «+? » 5 

—_— 5 — = : 2 6 _ * 


3 _ Fe Ie NY 

RAE RS.” W) 
r 

n 


r 
PIE. 


* * {= ws XY = £ d 
WS 8 — * nd hg 
— 
p 5 l 1 = _ 
WIT In 1 Fu — Be eye one * ** —— 4 
- — — 2 2 2 
$ a . 1 on 
I N = = 21.& eo 
. _ SAD ET VWTS 
. ER RI" 


A PROS dd th ” >; 4 Caf _ = 
* 2 _ — 1 1 
. 1m 177 "90, "= RD cs 2 Kb 233 S: 4 222 
P 4 EI . : 2 _ 
Set) A tx > — 2 Nee EX 2 a. — jd 
3 > _ = woo Ts — 


n be. 3 
TE TEAS 
— 


0 


3 


e 
n 
CO to AK.” 


„ 


A ISS * 


r 


2 | es » 
24% r AN a. 
br vere HS os 


Wen 


— 
3 
* ate on — OI A : 
- 
So + 4 * _— = \ 


„ 


4.5 


* 
4-1 ns We — 


* 
— * 2 


; — BRF ˙ A aA" Ao. 2 . — ne" 1" 
y 2 9 RE POLE SA 4 n — 6 * — — 
3 1 — TS — 5 1 rai * 3 * * 2 W 2 
en * 8 — * 


8 


r 


4 


on — 3 a; 


- 2 SE IRS 


— 5 — 2 .. ĩᷣ 12 
OOO TOO FEY an EI NO 
8 1 — — 


* 


——— ⁴Aͥ(hH(O(M—AOM Ions 


% 


N 
A 4 
4 
Pa * 
us 
1 
* 
« 9 
oo 
a 6 
N.. 
1 
0 : 
4 
1 
b. 
" 
4. 
4 
* 
SI 
* %, 
288 
2 1 
. 
ws | 
81 
* 
FA 
* I 
1 
# 
3 
= 
v; y 
ve bl 
2 | 
#7 
* 
32 
* 
75 
1 


FFC Fer” ns 
S- eds + — a FR 0 * wt © : * Go © wa 120% ES - 2 
m oy a * — — — * = _ — OS". 8 1 5 
” 4 — =% * — 2 . - 5 — r 2 3 — — 
—— — — - — PIERS 2 R a 3 


De Term. S. Michaelis, 1724. 


Oscoop v. ſettle certain copyhold lands to the ſame uſes, Sir Henry 


STRODE. 


( 250 ] | 


Bellingham was travelling to make a ſurrender of his copyhold 
lands purſuant to his covenant, but fell ſick by the way; how. 
ever he made a letter of attorney to others to make this ſur- 
render, but dying before it was done the copyhold deſcended to 
his daughter as heir general. And, N 


The brother Allen Bellingham who was the remainder-man 
in the articles, brought his bill to have this covenant executed 
by the heir at law, for the conveying of the copyhold to him in 
tail prout the articles; and there it was ſaid that the covenant 
was voluntary as to the brother Allen Bellingham, he being no 


party to the articles nor within the conſideration of the mar- | 


riage or marriage portion, and that the articles might be frau- 


dulent as to the brother tho' good as to the wife and iſſue of ü 
the marriage, and a voluntary conveyance to a younger bro- | 


ther ought not, if defective at law, to be made good in equity 


againſt an heir ; for which reaſon the then Lord Keeper dil- | 
miſled that bill, and would not compel an execution of ſuch } 
voluntary articles; which Mr. Talbot ſaid came very near the | 
principal caſe, but was ſtronger by reaſon of the accident of | 


ecath. 


Alſo it was inſiſted, that in this caſe in the covenant for 


ſettling this eſtate the heirs of the covenantor were not named, 
and conſequently not bound, and it was a conſtant rule, that 


in a covenant or warranty if the heir was not named he was 


not bound. 


Beſides, that in this caſe it appeared not to have been 
Edward's intention that Oſgood ſhould have the premiſſes after 
his death, he having by his will given the ſame to his heirs it 
law. | 


To all which it was anſwered, that this bill did not ſeek to 


defeat a purchaſer or hurt a creditor ; that it was only to com- 
pel an heir who was pars anteceſſoris to perform the articles of 
his anceſtor, an heir whom any voluntary conveyance would 
bind, and this in a court of equity too where articles amount 
ed to a conveyance. 

'That this was not a voluntary limitation as to the plaintif 
Oſgood, who in the articles was named the grand 


Lawrence Head, and conſequently it was part of the m 
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De Term. 8. Michaelis, 1724. 


agreement, and the marriage was the conſideration and occa- 
hon of the limitation in the articles. That, 


Upon the circumſtances of this caſe old Lawrence Head the 
father muſt be intended to be the owner of the elite d or at 
leatt that it was in truſt for him. 


That it could not be ſuppoſed (tho* by the inducement of a 
power of revocation he had limited the premiſſes to his ſon 
Edward in fee) but that this was in truſt for himſelf, becauſe 
it could not be intended that he would ſtri p himſelf of all that 
he had ; which notion was ſtill farther confirmed by his con- 
tinuance in the poſſeſſion of the premiſſes to the time of his 
death, So likewiſe by the limitation in the articles of 50. 
ber annum rent-charge to old Lawrence for his life, with an 
eſtate for life only to Edward Head, remainder in tail to his 
ſons by that marriage, remainder to the plaintiff Ogood, with 
remainder in fee to the right heirs of old Lawrence; for it 
would be difficult to imagine that Edward Head the fon would 
ever have accepted of thoſe limitations to himſelf, or have 
agreed to the limitations to his father, if he had been then 
owner of the eſtate. 


Then taking old Lawrence Head to have been owner of the 
eſtate, it might be reaſonably believed that when he was de- 
lired by his ſon Edward or the wife's relations to come into this 
ſettlement, he conſented to it on terms, and might ſay,“ I will 
* part with my eſtate upon your marriage, but it ſhall be ſo ſet- 
* tled, that if you my ſon Edward die without ſons it ſhall then 
go to my grandſon John Ogo and his iſſue male; nav I 

© will have the eſtate fo firmly ſecured to my grandſon John 
* ſ200d, that it ſhall not be in the power of you to bar that 

* remainder, but that you ſhall be only tenant for life, 
* neither ſhall your iſſue male by any other wife be preferred 
* to my ſaid grandſon,” And if this were ſo, then plainly 
that part of the articles whereby the limitation was made to 
the plaintiff Oſgood could not be termed voluntary, ſince with- 


out that it was probable old Lawrence Head would not have 
entered into any articles at all. 


Alſo I cited Hard. Rep. 395. e verſus Kemiſh, and 
Lev. 150, 237. where Sir Nicholas Kemiſh on the marriage of 
as ſon Charles Remich with Bianch Manſell, in conſideration of 


this 
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De Term. 8. Michaelis, 1724. | 


this marriage and of 2000/7. marriage portion, ſettled the Ton 
premiſſes to the uſe of himſelf for life, remainder to his fon in ca 
Charles and the heirs of his body by that marriage, remainder 
to the heirs of his body by any other wife, with a power to 25 
Sir Nicholas Kemiſh the father by deed to charge the premiſſes . 
with 2000 l. fa t} 
| | | ccnve 
Sir Nicholas borrows 2000 J. and ſecures it by mortgage by WM in th: 
way of leaſe and releaſe of the premiſſes in fee. . 
Afterwards Sir Nicholas dies, and his ſon Charles dies without dige 
iſſue by that wife, but leaving a ſon by an after-taken wife, ö Sand 
and on a ſpecial verdict in ejectment it was reſolved, that this | then 
mortgage in fee was not a good execution of the power for Wl inf 
raiſing the 2000 l. in regard this, if good, would be a diſlodg- Or | 
ing of all the eſtates, | the pla 
But then it was objected, that the iſſue male who would In 
avoid the mortgage, being not by this marriage, on which the It w 
ſettlement was made, but by a ſubſequent marriage, the limi- a ſulſic 
tation to him was voluntary, and as againſt this mortgagee Por 
fraudulent; | | | ; uſes, © 
But the very words of that great man Lord Hale, in Hardre his nep 
are, That the conſideration of the marriage and the mar- #2 cou 
„ riage portion will run through all the eſtates raiſed by the WW dd 
« ſettlement, tho* the marriage be not concerned in them, if By th 
« as to make them good againſt purchaſers, and to avoid 2 N 
voluntary conveyance ;” which caſe came afterwards into WF : 
this court, and is in 1 Chan. Caſes log. executic 
And that it appeared by a note in the margin in 1 Leu. 152 de very 
that the Lord Keeper Bridgman was of the ſame opinion, that Wi aid yy, 
the conſideration of the marriage and marriage portion n Make fy, 
through and extended itſelf to all the limitations in the ſet- ard the; 
tlement, ucof ab 
Now if this caſe was ſo, as this authority (which was As to 
very great one) proved it to have beeh, it was ſtronget than in theſe a 
the principal caſe; and ſhewed that the conſideration of mar- consider 
riage makes all the limitations good, even againſt a purchaſer ae i 
© of th 


or mortgagee ; whereas they (the plaintiffs) were contending 
clement WW Cults the; 


00 beit who 1 
in Vor, 


only againſt an heir, whom the moſt voluntary ſet | 
would bind; and what would make a valuable conſiderati 


De Term. 8. Michaelis, 1724. 


in caſe of a ſettlement, would make a valuable conſideration 
in caſe of articles for the making a ſettlement. 


That it was not. neceſſary the conſideration money ſhould 
de paid by the party to whom the conveyance was made, but 
if a third perſon paid it, that would be ſufficient to prevent the 
ecnveyance or articles from being voluntary, and conſequently 
in the preſent caſe, the portion which was paid to Edward 
Heal was a conſideration for all the limitations in the mat- 
rage articles; alſo in theſe articles John Oſgood was called the 
zrandſon of old Lawrence Head who made the ſettlement, and 
then the conſideration of blood was a ſufficient conſideration 
22aint an heir, tho' (perhaps) not againſt a purchaſer. 


Or if the eſtate were conſtrued to move from Edward Head. 


the plaintiff Ofgood was nephew to him, and that blood was as to 
tim a ſufficient conſideration. 


It was ſuficient to raiſe an uſe, and what was ſo, would bs 
a ſuſhcient conſideration alſo to raiſe a truſt in equity. 


For ſuppoſe a man had before the ſtatute of Hen. 8. of 
uſes, covenanted to ſtand ſeiſed to the uſe of his grandſon or 
his nephew, this certainly would have raiſed a uſe, and ſuch 


253 a court of equity would have compelled the execution of. 
And 


By the ſame reaſon, if a man in conſideration of blood were 
to covenant to ſettle lands upon his grandſon or nephew, this 
would raiſe a truſt, and a court of equity would look to the 
execution thereof, which was the principal caſe expreſſed in 
the very articles; and this differed from the caſe of Furſaker 
and Robin ſen, where in a defective conveyance a covenant to 
make further aſſurance to a baſtard was held not good, in re- 


ard there was no blood, and a covenant to Rand ſeiſed to the 


uſe of a baſtard would be void. 


| As to the objection that the heirs were not expreſsly named 
in theſe articles, it ſeemed to be wholly immaterial; for if the 
conſideration were good to raiſe a truſt (as on the part of the 
Plaintiff it was contended to be) then the anceſtor from the 
ime of the execution of the articles, was a truſtee for all the 
truſts therein; and ſuppoſing the anceſtor to be a truſtee, his 
beit who ſtood in his place muſt be a truſtee alſo. 

Vol, II. 0 | And 
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De Term. S. Michaelis, 1724. 


O:coopw. And it would be a plain caſe, if a man for money by him 
STRODE. received ſhould covenant to convey lands to J. S. but ſhould 
not covenant for his heirs, yet the receipt of the money would 
make him a truſtee, and he being ſo, his heir after his death 

muſt be a truſtee alſo. 


That with reſpect to the will of Edward Head, by which be 
I 255 undertook to deviſe the premiſſes from the plaintiff Ofpod, 
that was likewiſe immaterial, his intentions as to this caſe 
muſt be all immaterial, he and his father old Lawrence having 
bound the eſtate by their articles, and put it out of their power 
to deviſe or give it away to any other perſon. 


Laſih it was inſiſted, that if the court would not help the 
plaintiff, it ought not to help the heir, nor would it then com- 
pel the truſtee of an old term for 500 years which was yet 
ſtanding out to transfer that term to the heir at law. 


A. ſeiſed in fee Lord Chancellor: This laſt argument implies that the truſtee 


covenants to fat. ſhould keep the eſtate himſelf, whereas it is plain he ſhall not, 


my = e py but ſhall be a truſtee for him to whom the reverſion ſhall be 
N NIMICIT A 7 . . . 

wife, and on the adjudged to belong. The marriage and marriage portion ſup- 
14 ports only the limitation to the huſband and wife and their 
mainder te his iſſue, this is all that is preſumed to have been ſtipulated for by 


nephew in fee: 
1. remainder in the wife or her friends. 


fee is voluntary, 
and not ſupported by the conſideration of that marriage or of the marriage portion. 


But as to the caſe cited in Hardreſs and Levinz, where 
there was a limitation to the heirs of the body of the huſband 


by any other wife, that tho” not made for a valuable confidera- 


tion, was not however fraudulent, for there was a fair anc 
honeſt occaſion for the making of ſuch ſettlement, (vi. ) the 
marriage; it could not well be intended to have been made to 
cheat a creditor, unleſs the perſon making the ſame were then 


in debt; the very remoteneſs of the limitation to a brother, or 


to the iſſue by an after-taken wife, was an evidence that ſuch 
limitation was not intended to cheat creditors. 


A. the father * Tf old Lawrence the father had the whole eſtate, I do not 
and B-the ſee with whom he could contract, except with his ſon's wil 
_— and her friends, which will only make a good conſideration fol 


articled to ſettle ; ER 
land on B. and the huſband and wife and their iſſue. 
his wife for their 


r * * . * * 
e eee to the nephew in fee; if A. had the ſole intereſt, the limitation to the ne 
3 


phew 


; > 
is voluntary; f:cus if the ſather and ſon, had each ſome intereſt. Ba 
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But what very much helps this caſe is, the appointment of On, 
the eſtate by old Lawrence by the indorſement to his ſon Ed- OTRODE. | 
ward in fee, which gave the ſon Edward the legal eſtate; and 
alſo old Lawrence's having paid to his two grandaughters Mary 
and Eleanor 650 l. a-piece, taking their receipt for this mo- 
ney, whereby old Lawrence obtained an intereſt in equity in 
this eſtate, at leaſt a truſt for the raiſing 1300/7. upon it, and 
it cannot be intended, but that there was ſome truſt betwixt 
old Lawrence and his ſon Edward, for that the former would 
not part with all he had in his life-time to his fon Edward, 
which is rendered ſtill clearer by his continuing in poſſeſſion 
after his appointment to his ſon, and by the ſon's ſubmitting 
to accept ſuch limitations as are made him by the articles. 


Wherefore each of them, the ſaid old Lawrence Head and 
Eduard Head having an intereſt in the premiſſes, ſo that the 
one without the other could not make a ſettlement thereof 
here is now a proper perſon for old Lawrence the father to 
ſtipulate with his ſon Edward, and it may be well intended, 
that old Lawrence Head did ſtipulate with his ſon Edward that 
he the ſaid Lawrence would come into thoſe articles and join 
therein, on terms that the eftate ſhould, in caſe of Edward's 
dying without iſſue male by that marriage, and young Law- [ 257 } 
rence Head's dying alſo without iſſue male, then go to the plain- 
tif OG; and this probably was part of the marriage agree- 
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nent and of the terms on which it was made, tho' the leaving out | I F 
nd the ſons of Edward by any other marriage might be a miſtake. | 5 4 
ak But ſince this might be, and probably was, nay appears to 1 1: 
0 have been the terms of this marriage agreement, and the in- F 
. ducement to old Lawrence to join therein, equity ought to ö | 
ap cecree a performance of it, but I will give no coſts (1). | 
10 And becauſe the limitation by the articles is to Edward for | | 
lach life, remainder to his firſt Sc. ſon in tail male, tho? the limi- : 
tation to the plaintiff Oſgood be to him and his heirs male, | 
which may ſeem to have been deſignedly diſtinguiſhed by the 
2 parties from the former limitation, yet it being in caſe of arti- 
wit cles, where a latitude is given to a court of equity to expound 
fot te ſame, I will conſtrue. it to be intended to the plaintiff O, 


— 


(1) Reg. Lib. B. 1724. fol. 113. 
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De Term. 8. Michaelis, 1724. 


Os good v. good and his ſons in tail male, ſo that the premiſſes ſhall be 


ST RODE. conveyed to him for life, but it ſhall be ſans waſte, with power 


to make ſuch leaſes as tenant in tail may, with truſtees to ſup- 
port contingent remainders, remainder to his firſt &c. ſon in 
tail male, with the like remainder to the next perſon, viz, 
Southby for his life ſans waſte, with remainder to truſtees to 
preſerve contingent remainders, remainder to his firſt &c. fon 
in tail male, r-mainder to the right heirs of old Lawrence, who 
are the defendants Mary Strode and John Coxtwell. 


Nate; In December 1725. this cauſe was reheard before 
Lord Chancellor King, who after long debate took notice, 
that ſeveral material things had been ſaid againſt the decree; 
however, in cafes where he himſelf was not fully ſatisfied, he 


would never reverſe his predeceſſor's decree; and that here 


his lordſhip was not ſo well ſatisfied ; that it appeared to him 
old Lawrence Head had an intereſt {at leaſt an equitable one) 
in the premiſſes; and it was conſiderable, that by theſe articles 
in queſtion he had provided for every branch of the family, and 
as it ſeemed to be a very reaſonable agreement for a ſettlement, 
his lordſhip affirmed the decree for carrying the ſame into 
execution (1). | 


(1) Vide Edwards v. Counteſs of v. Naſh, 3 Atk. 186. Stephens v. True- 
Warwick, ante, 75. Neewe v. Keck, man, 1 Vez. 73. 1:hell v. Beane, 1 Vez. 
O Mud. 106 Vernon v. Vernon, poſt. 216. Roe v. Mitton, 2 Will. 356. 
594 and 4 Bro. P. C. 26. S. C. Goring 


Caſe 64. 
Lord Mac— 
CLESFIELD, 


Wagſtaff verſus Wagſtaff. 
OH N Wagſtaff ſeiſed of lands in fee conveyed them dy 


leaſe and releaſe to truſtees and their heirs, to the uſe of 

them and their heits, in truſt (that after ſuch monies raiſed as 
4 there:n mentioned) the truſtees ſhould convey the premiſſes 
and ange, or to to J. S. his heirs and aſſigns, or to ſuch perſon or perſons as 


1uci as ne or 
try hall ap 

7 A be hu qu? 5 . . 

tut devnles theſe lands by a will atteſted but by two witneſſes; the will void, and will not operate 


as 2: app mtment (1). 


2 Eq. Ca. Ab. 
763. pl. 12. 
Truſt oi lands 


he or they mould direct. 


— cc 


— — 


1 $2, ditorney General v. Barnes, Lord Godelphin, 2 Vez. 76. "ax * 

> Vern, 808. Duke of Mariboreugh v. Clough, 2 Vez. 366. .. eue 

2 Vern. 598. Vu fa 4 . . The 
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The monies were raiſed, and J. S. by will atteſted only by WaGSTAFF 
two witneſſes deviſed the premiſles to F. N. V 


Oli. The truſt being that the truſtees ſhculd convey the 
premiſſes to ſuch perſons as J. S. his heirs or aſſigns ſhould 
direct, this will, tho' not good by way of deviſe, ſhall how- 
ever be effectual as an appointment, like a copyhold ſurrender- 
ed to the uſe ofa will which may be deviſed by a will atteſted 
by two witneſſes or one witneſs only (1). 


WaGsTAFP, 


22 


1 
- . _ To 
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But Lord Chancellor interrupted the counſel, and f:id this. Copyhold fur- 
was a very plain caſe; that as to the cafe & which had been put ee 1 
ofa copyhold ſurrendered to the uſe of a will, and afterwards OY 5 
deriſed by a will atteſted by one or two witneſſes, this had one or tro will 
been adjudged to be good, and his opinion was zever to ſhake "[*20 ] 
any ſettled reſolutions touching property or the title of land, it being 
for the common good, that theſe ſhould be certain and known, 
however ill grounded the firſt reſolution might be; but if that 
had not been ſettled, it might be more reaſonable to ſay, when 
[ have ſurrendered my capyhold to the uſe of my will, a will 
of this copyhold ſhall be ſo executed, and in ſuch a manner, 
as by the act of parliament a will of lands (a) ought to be exe- (#2 3 
cuted, but this caſe having been ruled otherwiſe, he would fo Yi 


ford verſus Eyre, 


. 2 2 2 ot 
not ſhake it, however he was not for carrying it one jot 744 2 
further, 


That in the other caſe the copyhold paſſed by ſurrender, 
and not by the will, which was only a declaration of the uſe 
of the ſurrender ;z whereas in the principal caſe it was no more 
tian a common truſt of lands in fee-fimple, (viz.) in truſt 
for J. $. his heirs and aligns, or ſuch perſon or perſons as he 
or they ſhould appoint; now theſe laſt words were no more 
than what was implied before, & expreſſio eorum que tacite 
inſunt nihil operatur ; where a truſt is limited to A. and his 


ders, 4. may appoint the truſt to J. S. and F. S. is then the- 
ance of J. Now, 


1) nell v. Page, Barnard. 9. and a will, the ſigning and publication where- 
. 37. Attorney General v. An- of were prevented by the ſudden death of 
eto, 1 Vez. 225. Harg. Co. Litt. the teſtator, yet being proved in the 
1. . notes (1) and (3); and in Cary ecclefaſtical court as a teſtamentary 
5 Alte on gth of May 1786, before paper, was ſufficient to paſs copyholds, 
vir Lind Kenyon, Mater of the Rolls, which the teſtator had before ſurren- 


in tor the Lord Chancellor, his Ho- dered to the uſe of his will. Eee 
wr ge:ermined that a mere draught of 


DEPT ec Thee 1 
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De Term. S. Michaelis, 1724. 


WacsTAFF There could be no queſtion but that a truſt of an inherit. 
en ance could not be deviſed otherwiſe than by a will atteſted by 


WAGSTAFFe : : 
| three witneſſes in the ſame manner as a legal eſtate ; for if 


the law were otherwiſe it would introduce the ſame incon- 
veniencies as to frauds and perjuries, as were occaſioned be. 
fore the ſtatute by a deviſe of a legal eſtate in fee-ſimple.' 


(a)VidezVern. * That in the caſe of (a) Dr. Johnſon, where a man ſeiſed of 
Bee of lands lands in fee deviſed them to a charity by a will atteſted only 
wes ad oe by two witneſſes, Lord Cowper had decreed the ſame to be 
witneſſes only, void, notwithſtanding it was there objected, that the will 
1 7 7 might operate as an appointment according to the ſtatute of 


* 
{ * 260 ] 43 Eliz, of Charitable Uſes. 


2dly, Beſides, the principal caſe was much ſtronger againſt 
the will, as the ſame did not refer to the deed of truſt, but 
J. §. had undertaken to deviſe the land as owner thereof | f 
without any relation had to the pretended power; which made 
it like the caſe put 1 Iuſt. 111, 112. where, after the ſtatute 
of Hen. 8. enabling people to diſpoſe by will of two thirds of 
their lands held by knights-ſervice, a man ſo ſeiſed made a | 
feoffment in fee to the ule of ſuch perſons and for ſuch eſtates 
2s he ſhould by will appoint; here the fee by operation of 
Jaw was held to continue in the feoffor, on whoſe limiting | 
the eſtates by his will by force and in purſuance of his power, 
the uſes and eſtates growing out of the feoffment would be 
good for the whole, and the will would be but directory; but 
in Caſe the fcoffor had deviſed the land as owner thereof, with- 
out any reference to the feoffment or power thereby given, 
| there the land paſſing by the will, ſuch will would be goo 
only as to two thirds. | 
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Wherefore it was adjudged in the principal caſe that tie 
will was void, and that the truſtees ſhould convey the pte- 
miſſes to the heir at law of the teſtator. See the next caſe. 


261 ENO RAND UA In Hill. vacation 1727. in a cauſ 
Tho where a at the Rolls, his Honour admitted it to be ſettled that where 
_— £ _ a copyhold in fee is ſurrendered to the uſe of one's will, ſuch 
uſe of a wil will though executed in the preſence of one or two witneſſes 


there need not 


be three wit- _ 4 
nefſes to ſuzh will, becauſe the copyhold paſſes by ſurrender and not by the will; vet 2 9 


equity of recemption of e copyiuld cannot pats by a will unleſs atteſted by three witneſſes. 


3 


only 


De Term. 8. Michaelis, 1724. 


only is good, becauſe it paſſes by the ſurrender and not by WacsTary 
the will, which is only a declaration of the uſe of the ſur- Ve 
render ; but that if a copyholder be ſeiſed only of the truſt or Weng 
equity of redemption of the copyhold, and deviſes ſuch truſt or 

equity of redemption, there muſt be three witneſſes to the 

will; for here can be no precedent ſurrender to the uſe of 

the will to paſs this truſt, and the truſt and equity of redemp- 


2 Wh ob Oe Te oe ĩ ©» 
1 Po int = = IE) 2 * - 2 4 
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tion of all lands of inheritance are within the ſtatute of frauds :F 

and perjuries, otherwiſe great inconvenience would ariſe there- 9 

from; and it is no prejudice to the lord of the manor to com- 5 | 

driſe the truſt of a copyhold within that ſtatute, becauſe the _ 

perſon who has the legal eſtate of the copyhold is tenant to the . Hi Ui 

lord, and liable to anſwer all the ſervices 1. 1 4 i 
3 | 5 1 is | | 1 ; 

+ But in the caſe of 7 «fel! verſus Page, Paſch. 1740. the Lord Hardæricte was 11 % 
of opinion, that the truſt of a copyhold would paſs by a will not atteſted accord- {| 
ng to the ſtatute of frauds, as a copyhold ſurrendered to the uſe of a will would 0 


40; tor that equity ought to follow the law, and make it at leaſt as eaſy to con- 
ey a truſt as a legal intereſt. And decreed accordingly. Barnard, Chan. Rep. 
12. and 2 Atk. 37. . ; 
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Sir John Fryer ver/us Bernard. Caſe 65. 


. : ; | Lord Mac- 
ON a motion for a ſequeſtration againſt the defendant's cLes1tLD. 


real and perſonal eltate in Ireland, it was alledged that 2 Eg. Ca. Ab. 


tne plaintiff had here in England proceeded to a ſequeſtration, The mo 


and that it would be vain to take out a ſequeſtration here, the Oy in En- 
5 : ' gland may grant 

defendant having no eſtate any where but in Ireland; that a ſe- 4 fequeAration 

queſtration had been granted in the like caſe, as in that of (a) ebe de- 
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; 
2 
; 
000 . fendant in Ire- 4 | 
| Lord Arglaſs verſus Muſcbamp, where the court granted a land, but it muſt 215: 348 
( x ; a be after a ſe- 4 0 
equeſtration into Ireland, nay, that ſuch proceſs had been quefrstioa ta 1 
the awarded to the governor of North Carolina. | kenout here and 1 
nulla bona re- 15 
pre- | turned. (2) 1 Vern. 135. 15 
5 Lord Chancellor: The plaint' T ought at feaſt firſt to take out a F 262 ] 4 
cauſe ſequeſtration here, and upon ulla bona returned I will grant a 
phere ſequeſtration which ſhall affect the defendant's eſtate in Ire- be 


land; the courts of juſtice here have a ſuperintendant power 
over thoſe in Irdand, and therefore writs of error lie 
in B. R. in England to reverſe judgments in . Xn 
Ireland, [Sed quære to whom the ſequeſtration againſt the 
defendant's eſtate in Ireland is to be directed, and it it ſhould 
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FY ER v. 
BERNARD. 


Application 
ought to be made 
to the king in 
council for a ſes 
queſtration to 
the ſorcign 
plantations. 


Caſe 66. 


Lord M ac- 
CLESFILLDs 
2 Eq. Ca. Ab. 
681. pl. 2. 
Not 4 reaſonable 
maxim tha: the 
next of kin to 
whom the land 
may deicend 
ſhall not be 
guardian in ſo- 
Cage. 


[ 263 ] 
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not be by an order from Lord Chancellor reciting the proceed. 
ings here, and directing the Chancellor of Ireland to iſſue out a 
ſequeſtration there for the benefit of the plaintiff, and towards 
ſatisfaction of his demands, ] | | 


But as to the ſequeſtration mentioned to be directed to the 
governor of North-Carolina, or any other of the plantations, 
the court doubted much whether ſuch ſequeſtration ſhould not 
be directed by the king in council, where alone an appeal lies 
from the decrees in the plantations, for which reaſon it ſeemed 
that in ſuch caſe the plaintiff ought to make his application to 
to the king in council, and not to this court, 


Mr. Juſtice Dormer's Caſe. 


—_ William Dormer bart. nephew of Mr. juſtice Dormer, 
kJ was found a lunatick in March 1693. whereupon their 
late majeſties King 77am and queen Mary granted the cuſtody 
of his eſtate to his uncle the now Mr. juſtice Dormer, who 
is the next remainder-man in tail of the principal part of the 
family eftate, but the perſon of the lunatick was granted to 
another, 


Afterwards theſe grants were upon the demiſes of the crown 
frequently renewed, the cuſtody of the eſtate being always 
granted to Mr. juſtice Dormer, and that of the perfon of the 
lunatick to the other, | 


But ia truth it appeared that the other perſon was only no- 
minal and in truſt for Mr. juſtice Dormer, who all along had 
the lunatick in his own cuſtody, and lived with his whole 
family in tac lunatick's houſe in the county of Bucks, and it 
was in proof that Sir Robert Jenkinſon who was the nominal 
committee for the perſon of the lunatick declared he knew 
nothing of the matter, or how the lunatick was managed, but 
that the lunatick was under the conduct and in the cuſtody of 
Mr. juſtice Dormer. 


Whereupon Mr. SHeldan who was the lunatick's deceaſed 
ſiſter's ſon petitioned, that the cuſtody of the eſtate might be 
taken from Mr, juſtice Dormer, and that likewiſe the cuſtody 
of the perſon might be removed, the ſame being now in eff 


if 
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in Mr. juſtice Dormer, tho' in the name of Sir Robert Jen- 
kinſons 


= 


And it having been ordered that 200 J. per annum part of 
the income of the lunatick's eſtate in Gloucefterſhire, which 
was ſubject to a mortgage of 8 50 J. ſhould be ſet apart to pay 
off the mortgage, and that the reſidue of the profits ſnould be 
applied towards the maintenance of the lunatick and the ma- 
nagement of his eſtate; the lunatick's ſaid nephew complained 
in his petition, that this maintenance was exceſſive and to the 


prejudice of the next of kin, to whom would belong what the 
lunatick ſhould leave at his death. d 


Lord Chancellor : I found this order made for the commit- 
ment of the cuſtody of the eſtate to Mr. juſtice Dormer, and 
of the perſon to Sir Robert Fentinſon whom I take to be a 
nominal perſon for Mr. juſtice Dormer, and that the perſon of 
the lunatick has in fact been all along with Mr. juſtice Dar- 
wer; and that ſuch allowance has been made to the judge for 
the maintenance of the lunatick and management of his eſtate, 
is beyond diſpute. | 


Surely the maxim, that the next of kin to whom the land 
annot deſcend is to be guardian in ſocage, is not grounded 
upon reaſon, but prevailed in barbarous times before the 


g nation was civilized; for what can be more uſual now, than 
” where one has infant children to make one's brother their 
1 13 ES . ö 
guardian? and it ſeems no leſs reaſonable that where a man 
cies inteſtate, the law ſhould diſpoſe of the guardianſhip of his 
my children in the ſame manner as the inteſtate would be ſuppoſed 
ad | to do, had he lived to make a will (1). 
e | 3 ; | 
/ It is very ſhocking to think that any brother or uncle 
it : : 2 
would commit murder upon his own brother or nephew to 
nal | ; | 
get his eſtate; but in the preſent caſe here has been the 
ew | ; | 
4 ſtrongeſt proof that there is not any ground for that cruel and 
1 barbarous preſumption in Mr. juſtice Dormer, who for theſe 
| | 


thirty-two years laſt paſt has maintained his nephew in the 
moſt tender and careful} manner, and who, if he could have 


Dor mers 
Caſe. 


[ 264 ] 


(1) Vide Mærgan v. Dillon, ꝙ Mod. 
135, and the ſame caſe by the name of 


| b. note (6) 
Bills; V, Lady Mountcajhell, 3 Ero. P. C. 2 ; 


341. Vide etiam Harg. Co. Litt. 88. 
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Doxmtrts 


Caſe. 
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A lunatick is 
never to be 
Yook:cd upon as 
trrecovcrable. 


The junatick's 
comfort to be 
regarded, and 
not his admini- 
ſtrators, or next 


of kin. 


De Term. S. Michaelis, 1724. 


been ſuppoſed to have any ill deſigns upon his nephew the 
lunatick, might have executed them long ſince; this ex- 
perience of the judge's tenderneſs towards his nephew is the 
ſtrongeſt argument of his being the proper guardian for him; 
and as to the petitioner's complaint that the maintenance is 
too much, he ſeems to be taking more care of himſelf than of 
the lunatick in this caſe. | 


I think the improvements made of the Junatick's real eſtate 
are very commendable ; the lunatick may recover, and then to 
ſee his eſtate in good condition and plight may be greatly to his 
comfort; and tho' he has been ſo long in this unhappy con- 
dition, yet a lunatick in the eye of the law is never looked upon 
to be deſperate, but always at leaſt in a poſſibility of recover- 
ing : it is his benefit and comfort I am to take care of where 
no creditor complains, and nc to heap up wealth for the be- 
nefit of his adminiſtrators, or next of kin. 


Therefore I will not leſſen the allowance nor alter the com- 
mittee of the perſon ; beſides, no-body can tell who will be 
the lunatick's next of kin at his death, for he may live to bury 
all the next of kin that are ſo now (1). | 


() See more of this caſe, poſt, 3 vol. 104. 


veral 
the r 
ſmith 
morn 
days, 
to an a 
Would 

mould 
TI 
bella 1 
the cl 
ſtituti 
of thi 
partin 
was 11 


* 9 
— 22. . 
— Artarene red nry nc; * _ 
* A SE 2 = 9 x 
we” _ SS 


| 134 
DE | | L 266 J 145 
" . * 0 1 : 
Term. S. Hillarii, 1724. 
; | | | Il 
Dr. Martin and Lady Arabella) ... 
5 * Plaintiffs; Caſe 67. 
Howard his wife | Lok 
: miſſioners 
Nutkin & al' Defendants. Girzza= 
| 85 and Ray- 
\HE bill was brought againſt the defendants the church- e, = 
wardens, and againſt the parſon and overſeers and ſe- 2 
veral of the inhabitants of the town of Hammerſmith, to ſay Raps $ 
the ringing of the five o'clock bell of the town of Hammer- 2 the church 
chat the five 


/nith, which uſually had been rung at five of the clock in the 
morning from Michaelmas to Candlemas, except upon holy- 
days, and the twelve days at Chriſtmas. Ks 


o'clock bell 
rung in the 
morning dif.. 
turbed her, the 


| plaintiff came 
to an agreeement in writing with the churck-wardens and inhabitants at a veſtry, that the plaintiff 
would erect a cupolo and clock at the church, and in conſideration thereof the five o'clock bell 
ſhould not be rung in the morning; this a good agreement, and decreed to be binding in equity. 
The caſe was, the plaintiffs doctor Martin and dame Ara- 
bella Howard his wife had a houſe at Hammerſmith very near 
tne church, and lady Howard being of a ſickly and weak con- 
ſtitution, was much diſturbed and diſquieted by the ringing 
of this bell at five of the clock in the morning, and was about 
parting with her houſe and removing to another pariſh, when it 
was intimated to her on behalf of the pariſh, that ſhe might 


purchaſe her quiet at a reaſonable ſum to be laid out for the 
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benefit of the pariſh. i 
Upon which it was propoſed on behalf of the plaintiffs, that H | | 
they ſhould build a cupolo to the church, and erect a clock 1 = 
2nd new bell, provided that during the lives of the plaintiffs | | 
and of the ſurvivor of them, the five o'clock bell ſhould not * 'Y 
de rung; and accordingly, on a Sunday after morning ſer- 4 
vice, notice was given at the church that the veſtry would meet i 1 
pon the occaſions of the pariſh, In conſequence of which Vi | : 
) £ ey did meet; when this propoſal was made and agreed to, We 
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NurkiNx. 


De Term. S. Hill. 1724. 


and an entry being made of it in the pariſh veſtry-book, the 


fame was ſigned by the parſon, church-wardens, overſeers, 
and ſeveral of the inhabitants ; after which the plaintiffs and 
the defendants the parſon, church-wardens, overſeers and 
ſome other of the inhabitants executed articles reciting the 
propoſal and agreement at the veſtry, and the plaintiffs thereby 
covenanted to erect a new cupolo, clock and bell, and the de- 
fendants on their parts covenanted, that the five o'clock bell 
ſhould not be rung during the lives of the plaintiffs, or the ſur. 
vivor of them; after this the plaintiffs cauſed the timber to 
be brought into the church-yard for the erecting of the cu. 
polo, which was publickly ſeen, and the plaintiffs were at 
the charge of erecting the cupolo, clock and bell, and the 
five o'clock bell was ſilenced for about two years. 


But the defendant Nutkin an ale-houſe keeper being ſince 
choſen church-warden, a new order of veſtry was obtained for 
the ringing again of the five o'clock bell, which occaſioned the 
plaintiffs to bring their bill to injoin the ringing of this bel]; 
and on motion Lord Chancellor Macclesfield granted an in- 
junction to ſtay the ringing until the hearing, 

And now the cauſe came on before the Lords Commiſſion- 
ers Gilbert and Raymond, who decreed that the injunction 
ſhould continue during the lives of the plaintiffs and the ſur- 
vivor of them; for that here was a meritorious conſideration 
executed on the plaintiffs ſide; that the church-wardens were 
a corporation, and might ſell the bells or ſilence them, and 
make a reaſonable agreement beneficial for the pariſh, and 
thereby bind the pariſhioners and their ſucceſſors as alſo the 
ſucceeding church-wardens ; that the ringing the five o'clock 
bell did not ſeem to be of any uſe to the pariſh, tho? of very ill 
conſequence to the plaintiff the lady Howard, and ample re- 
compence had been made to the pariſh by the plaintiffs both in 
ihe expence of the cupolo, clock and bell, and alſo of 1500. 
laid out in improving the plaintiffs own houſe, which otherwiſe 
they would have left; and it moreover appearing that the 
majority and better part of the pariſh continued willing to 
abide by this agreement and proteſted againſt the new order, 

Ihe court thereupon decreed an injunction againſt the ring- 
ing of this five o'clock bell accordingly, 
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Term. Paſchæ, 1725. 


A. 


verſus Bromley. 


Was indebted to B. who out-law'd 4. and C. having 
goods of A. in his hands, B. brings a bill againſt C. to 
diſcover what goods of A. C. had in his hands; C. demurs in 
regard B. does not ſhew any title to theſe goods; and in ſup- 
port of the demurrer it was urged that by the bill it did not 
appear that B. the plaintiff had any grant of theſe goods, or of 
the debt from the crown, until which grant the property re- 
mained in the crown in conſequence of the outlawry. 


[ 269 ] 


Caſe 68. 


Lord Com- 
miſſioner 
GILBERT, 


A. is indebted 


to B. B. out- 
laws A. and C. 
having goods of 
A. 's in his 
hands, B. brings 
a bill againſt 

C. to diſcover 
what goods of A. 
C. has in his 


hands, C. may demur, for that B. makes no title to the Es as 1 18 no grant from the crown; 


allo for that the Attorney General ought to be a party. 


On the contrary J inſiſted that it was proper to know what 
theſe goods were and the value of them, before the party 
took out ſuch grant, the expence of it being conſiderable; and 
that in the mean time the crown was but as a truſtee for the 
plaintiff who was at the expence of the outlawry. 


But by Lord Commiſſioner Gilbert, the crown is not a 
truſtee for the plaintiff, but it is merely out of grace that the 

ling makes ſuch grant of the goods of perſons outlawed to 

the plaintiffs whe- have no manner of right in theſe goods, 

until the grant obtained from the crown, ſo that the plaintiff 
comes too ſoon, it being before he has any title, 


- fus Waſtal, 


L 270 } 


Wherefore allow the demurrer; alſo the (a) Attorney (a) Vide vol. 1. 
General ought to be a party to ſuch bill. 


445. Balch ver- 
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Caſe 69. 


Lord Com- 
miſſioner 
JEKYLL. 


Diverſity be- 
twixt a deed and 
a will gained 
from a weale 
man, and upon 
a miſrepreſenta- 
tion; equity 
will ſet aſide the 
firit, but not the 
latter. 
(a) Vide x vol. 
287. Goſſe v. 
Tracy, contta. 


De Term. Paſchæ, 1725. 


James verſus Greaves. 


N this cauſe it was ſaid by Lord Commiſſioner Jehll that 

there was a difference betwixt a deed and a will gained 
from a weak man and upon miſ-repreſentation or fraud; for 
if a will be gained from a weak man, and by falſe repreſenta- 
tion, this is (a) not a ſufficient reaſon to ſet it aſide in equity, 
as was determined in the caſe of the late duke of Newcaftl:'s 
will betwixt lord Thanet and lord Clare, and in the caſe of 
Boduil and Roberts; but where a deed (which is not revoca- 
ble as a will) is gained from a weak man upon a miſrepreſen- 
tation and without any valuable conſideration, the ſame ought 
to be ſet aſide in equity (1). . 


Caſe 70. 
Lords Com- 


miſſioners 
Ie xxrr and 
GILBERT. 


Sel, Ca. in 
Cha. 15. 

2 Eq. Ca. Ab. 
646. pl. 21. 
One has ſeveral 
daughters, and 
being ſeiſed in 
ſee charges his 


(1) Vide Bennett v. Vade, 2 Atk. 324. he my 
H, fue oz. 


ö * Feltham 2 F ehem, PA 
«Ca oe ny, AA 


Grete ſeveral _ ters 225 eing er, in = of | 


lands, by will charges the premiſſes with the payment of 


his daughters portions, 10007. a-piece to each daughter at her | 


age of twenty-two years or marriage which ſhould firſt hap- 
pen, and if any of his ſaid daughters ſhould die before her 
portion became payable, the hare of her ſo dying to go to the 
ſurvivors, 


lands with 1000 l. a-piece to his daughters payable at 22 or marriage; and if any die, then to the 
ſurvivors, but no time limited when the additional portion ſhould be paid to the ſurviving daughters 
if one dies unmarried before twenty-two, the additional portion ſhall not be paid to the ſurviviag 
daughters until the deceaſed daughter ſhould have come to twenty-two. 


(*271 ] 


One of the daughters dies before twenty-two or marriage, 
and another of the daughters attains twenty-two years of 
age. | | 

Inſiſted that there being no time appointed when the portion 


accruing by ſurvivorſhip ſhould be paid, it ought to be pai 
preſently, 


Lords Feky!l and Gilbert: This portion ariſes out of lands 
and it would be an hardſhip on the heir (whom equity favours) 
to make it payable before the time it was intended, Not 
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De Term. Paſchæ, 172 5. 


Now there can be no reaſon to make the additional por- 
tion payable before the original one, wherefore, as the heir is 
to ſuffer by the raiſing of theſe portions, it may reaſonably be 


preſumed in favour of him, that the teſtator might compute 


within what time they might be paid, ſo that this additional 
portion ſhall not be paid before ſuch time as the daughter 


o whom it was given ſhould have come to the age of twenty- 
two years if ſhe had lived (1). | | 


And (as I underſtood) the court alſo declared that the other 
daughters ſhould not have their ſhares of the portion ſo accru- 
ing by ſurvivorſhip, until they reſpectively ſhould have attain- 
ed their age of twenty-two or be married, it not being the 
intention of the teſtator to truſt any of his daughters with 
their portions until twenty-two or marriage (2). 


FELTHAM v. 
FELTHAM. 


127 


) Vide Laundy v. Williams, poſt, 
do. 

(2) But this ſecond point could not 
date been determined in the cauſe, as 


Samuel Cox and Hannah 


his Wife, and Elizabeth $Plaintifts; 
Belitha, 
William Belitha Executor 8 


of his Father Edward 


Dward Belitha who was a freeman of London, had two 


daughters, viz. Hannah and Elizabeth, and one ſon the 
defendant [//illiam. | ” 


a freeman of London, upon receiving a ſuitable portion, may releaſe to his-father his 


et it the child or the huſband of ſuch child covenants to releaſe to the executors aft 


death, this is good, and equity will execute the covenant, 


The plaintiff Cox married the eldeſt daughter the plaintiff 
Hannah, without the conſent of her father, however after the 
marriage the father Belitha gave a portion to his faid daughter 
of 4000 J. 14001. in money, and the reſt in a leaſehold and 
ſeehold eſtate, which was ſettled by the conſent of the huſ- 
band for the leparate uſe of the wife, and afterwards to her 


children, 


the eldeſt daughter appears to have been 
the only plaintiff, and the ſon (who was 
executor and reſiduary legatee) the only 
detendant. Reg. Lib. A. 1724. fol. 292 


Caſe 71. 
Lords Com- 


miſſioners 
JEKYLL and 
GILBERT. 


wad 


2 Eq. Ca. Ab, 
269. pl. 22, 23. 
270. pl. 25, 26. 
Tho' it may be 
a queſtion, whe- 
ther the child of 
orphanage part; 
er the freeman 
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Cox v. 


BELITHA. 


1 273 ] 


De Term. Paſchæ, 1725. 


children, and thereupon the plaintiff Cox the huſband re. 
leaſed to his father-in-law 7:!:7a, “ all his right and intereſt 
cc which he had or might have to any part of his perſonal 
<« eſtate by virtue of the cuſtom af the city of London or other. 
& wiſe, except ſuch part as his {ather-in-law ſhould give to 
« him or his wife by will or otherwiſe ;”” and by the ſaid deed 
of releaſe the plaintiff Cox covenanted at any time after the 
deceaſe of his father-in-law be/itha, to do any further act 
&« for the releaſing of any right which he might have by the 
« cuſtom of London, to the executors or adminiſtrators of the 
% ſaid Edward Belitha the father.“ 


Obj. The intereſt which a child has in the orphanage part 
by the cuſtom of London, is a mere contingency, and no pre- 


ſent right; conſequently it can no more be releaſed, than an | 


heir may releaſe before his father's death his right to his 
father's real eſtate. 


Nevertheleſs the court ſeemed inclined to think that the re- 
leaſe being for a valuable conſideration, purported an agree- 
ment to quit the right to the orphanage part, and to be bind- 
ing (+) in equity; but tho' this might not be ſo clear, yet 
where the huſband for a valuable conſideration had covenant- 


ed thereafter to releaſe the ſaid future right, and the defend- 


ant having brought a croſs bill to compel the plaintiff in the 
original cauſe to make ſuch releaſe to him, as executor to the 
freeman, and it being in proof that the executor had before 
the bringing the ſaid ſuit tendered ſuch releaſe, and that the 
ſon-in-law had refuſed to execute it, the court decreed a ſpe- 
cific performance of the covenant by executing the ſaid releaſe 
to the executor of the freeman. 3 


24!y, The court held, that where a daughter was adyanced 

in part, and the freeman the father had ſettled ſome leaſehold 

eſtate to the ſeparate uſe of the daughter the feme covert, 

this ought to be brought into hotchpot, it being in the ſtrict- 
eſt ſenſe an advancement of the child pro tanto. 


9 


— I — 


(1) Vide Blunden v. Barker, ante 
1 vol. 634. Lockyer v. Savaye, 2 Stra. 


— 


947. Metcalfe v. Iues, 1 Ack. bz 
Morris v. Burroughs, 1 Atk. 401. 
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z), It was held that any land of inheritance ſettled by the Cox v. 


freeman upon his children is (a) not to be called an advance- BEIITRHA. 
5 : a 3 Any lands of 

ment either in part or in the whole within the cuſtom of Lon- inheritance 

aan, in regard lands of inheritance are not within the cuſtom ed by a tree- 


an on a child, 
which affects only the perſonal eſtate (5) of the freeman; ws 


gy 499 "OE * * 2 bw 2 N SCRA 9 pn = _ d 
= D 0 bs ans { , - 9 wor. PID 
> > * 2 . p 
— EE 3 ET A . 6 
— * 2 C * uy Y 4 


no advance- 
. F . . . met ; ſecus of 
ſecus of a leaſe for years; but if lands of inheritance be given 1 at for 
to a child by the freeman in bar of the orphanage part and ac- e om if 
N x : 8 : ai dos ON IlieTlhe 
cepted as ſuch, it will be binding, or at leaſt the child cannot tance are given 
| as an advance- 
have both, Re ment, and in bar 
of the cuſtom, and accepted as ſuch, this will bind in equity. 


4thly, In this caſe the freeman had left to his other daughter Fatberbequeaths 
| to his younger 


El:zabeth 3500 l. as a legacy by the will, but it appeared to daughter 3 500l. 


tie court that the ſaid Elizabeth was but a weak woman and rd 
about forty years old and not like to marry, and it was poſi- that his father 


; on his death- 
tively ſworn by the anſwer of the defendant the ſon, that the bed re:om- 


tather after the making of the will had deſired the defendant —_—_— his 


bis ſon to ſecure an annuity of 250 J. per annum to his ſiſter filter have an 


| 3 . a g 5 annuity for her 
the plaintiff Elizabeth in ſatisfaction of her legacy; and ac- portion, the 


BEM, . "IN - 1, daughter has al- 
cordingly Elizabeth after the death of her father (in a publick , RI 
manner with the conſent of her relations and friends, by a deed e me. part 
1. . . . n y the cuſtom. 
to waich the plaintiff Cox and his wife Hannah and the truſtee The fon being 


It wi , * 6 the father's exe- 
1 the father's will were witneſſes) releaſed * the faid legacy of * abe 


3500 J. and all her right to her father's perſonal eſtate by the with kis fitter 


| : then forty years 
cuſtom of London, to the defendant her brother; and in con- old, to give, and 


ideration thereof the defendant the brother by mortgage ſe- dees {rite an 
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i annuity of 250 l. 
ole cured an annuity of 250 J. per annum payabl: quarterly to per annum oa 
the his ſaid ſiſt 7 ö his ſiſter in lieu 

iſter Elizabeth free from all taxes. of her portion; 
pe- the other fiiter's , 


: buſband is witneſs to the deed, and the agreement made by the conſent of the relations. Bill brought 
eale dy the other filter's huſband to ſet aſi de this agreement, diſmiſſed with coſts. 


And it was now objeQed by the plaintiffs that this annuity [275 J 
was not of equal value with the legacy; that the ſiſter was 
hereby diſabled from marrying, and that the ſame could be no 
conſideration for the releaſing the orphanage part. 


— — RS — 
K " 1 * a — 
——é— ——]2³VñI abc <4 bot — — r 


Sed per Cur : It is a very ill thing in the plaintiff to en- 
deavour by a bill to ſet aſide that deed which he himſelf before 85 , 


— 


(4) Note; Lands of inheritance given by a father to a younger ſon is an ad- 
vancement within the ſtatute of diſtributions. (5) See the caſes of Babbing- 
% v. Greenwood, and Blunden v. Barker, vol. 1. | 


a6) Vol. II. | P ſupported 


. 
— — 


— N 
: den. 
$5 
_— 6 — 
—— . 1 


„„ Ao ww is... „ 


— 


— ae — 
. 8 7 
r 
— 


* 
| 
” 
-i 
13 
! . bs 
7 o 


* 
— — — 
7 - 


De Term. Paſchæ, 1725. 


2 Cox v. ſupported by being a witneſs thereto; beſides, according to 21 
1 BaLITHA. the poſitive oath of the ſon by the anſwer which was read and 
47 (and ought to be regarded) this was done by the ſon and ac. eſta 
* cepted of by the daughter in piety to the directions of the fa. to t 
1 ther, and out of regard to his memory; it was done by the p 
FM | conſent and privity of the whole family and of the truſtee in K 
1 0 the father's will, as thought better for the ſiſter being a weak - 2 
y 1 woman and not likely to marry, and was plainly for the benefit 3 
wy of the ſiſter, it being a certain and plentiful proviſion to her at 

9 4 for her life; whereas the money might be loſt, which ſeems was 

| here to be ſought after by Cox the brother, who probably - t 

brought his ſiſter-in-law into this cauſe in hopes of making Y 

ſome advantage of her. And as to the objection that the an- 0 

nuity is not equivalent to the legacy; it is poſſible the ſiſtet due 

might intend to be kind to her brother, betwixt whom there for a 

was the conſideration of blood alone ſufficient to raiſe an uſe port 

even of a real eſtate, and the court will not be nice in weigh- it wa 

| ing the conſideration betwixt brother and ſiſter, by th 

[ 276 ] Wherefore let the bill be diſmiſſed and Cox only pay the 755 

coſts, and let him be decreed in the croſs cauſe to releaſe his (0 ar 

right to the cuſtomary part-in purſuance of the covenant, and wie 

to pay coſts there alſo. hea 

fore c 

Caſe 52. Jennings verſus Looks, & e cont': Bang 

Lords Com- ; | 5 "i : 

miſſioners NE has two ſons Richard and Thomas, and being ſeiſed * 

JExYLL and in fee of the manor of Blackacre (which manor was in of a re 

e b mortgage) makes his will thereby deviſing 1000 J. to bis before 

* thy younger ſon Thomas (being then about a year old) to be paid - a 

child by deed - to him when he ſhould have arrived at his age of twenty-one, | ON 

hay outer Out of the manor of Blackacre, with a power to the executor Place © 

_ __ way by felling of timber growing on the eſtate to raiſe ſuch monies ang giv 

fore twenty-one, as his perſonal eſtate ſhould fall ſhort of, for the payment of Wl © **3® 

the portion ſhall , . . counter 

ank into the bis debts and legacies, ER 

land and not | miniſtr; 
go to the executor. So if I deviſe a portion to a child out of land payable at twenty- one, and the 

child dies before twenty-one, the portion ſhall fink. Alſo the portion ſhall fink as well for the 1 
benefit of the heres factus as of the heres natus. So tho the money given to the child be not ſa- 

to be for a portion, if it appears to be ſo in fact. If by the will the portion be given out of a tea | 7 80 

and perſonal eſtate payable to the child at twenty-one, and the child dies before twenty-one, then fo oi the re: 

much as will ariſe out of the perſonal eſtate ſhall go tv the executor ot adminiſtrator, but vat would (1) U 


ariſe out of the land muſt fink, ; : 
| Tbe not the 


De Term. Paſchæ, 1725. 


The younger ſon Thomas dies about the age of two years, 
and the eldeſt ſon dies about the age of fix, upon which the 
eſtate comes to the uncle, and the mother having adminiſtred 
to the younger ſon claims the 1000 J. legacy. 


Againſt which it was objected, that this 1000]. being 
charged upon lands, and being alſo for a child's portion, tho' 
not by expreſs words mentioned to be for a portion, yet the 
fact appearing to be ſo, and the child dying before ſuch por- 
tion became payable, it ought to ſink in the land, and not to 
go to * the adminiftratrix of the child, for which purpoſe the 
caſe of (a) Poulet verſus Poulet was cited, 


On the other ſide it was aniwered, that tho” it might be a 
true rule that where a portion is ſecured by a deed out of land 
for a child, and the child dies before the day of payment, ſuch 
portion ſhall ſink into the land for the benefit of the heir; yet 
it was otherwiſe in caſe of a il, and that in the principal caſe 
by the wording of the will, this. 1000 J. was debitum in præ- 
ſenti tho* ſakvendum in future, for the bequeſt is immediate, vix. 
do give my ſecond ſon Thomas 10001, and the future time is 
(b) annexed only to the payment and not to the legacy. Other- 
wiſe where I give a legacy to J. S. at twenty-one, for here 
the time being annexed to the legacy itſelf, .if. F. S. dies be- 
fore twenty-one, it cannot go to his executors. 


Lord Commiſſioner 7ety/l/: It was determined about the 
latter end of lord Semmers's time in the caſe of (c) Yates and 


" Fettiplace, that where one by will gave a portion to a child out 
ws of a rea] eſtate, payable at a future time, and the child died 


before that time, the portion ſhould ſink; nay that it ſhould 
link as well for the benefit of + an heres fatius as of an 
heres natus, for the former is ſubſtituted by the teſtator in the 
place of the latter; and the true reaſon is, that the legacy be- 
ing given as a portion, when the child dies before the portion 
is payable, there is no occaſion for it, and equity will not 
countenance the loading of an heir for the benefit of an ad- 
miniſtrator (1). 
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De Term. Paſchæ, 1725. 


* Then it was objected that tho? this might be true as to a 


portion given out of a real eſtate, yet here the legacy was a 


charge alſo upon the perſonal eſtate, and therefore (it was 
ſaid) that if the real eſtate was not ſufficient for the payment 
of the ſaid legacy, yet the perſonal eſtate ſhould be liable; and 
that this was the plainer from the executor's being impowered 
to fell timber for the payment of ſuch of the legacies as the 
perſonal eſtate was not ſufficient to pay. 


Cur: This muſt be intended ſuch of the legacies as the 
perſonal eſtate was liable to pay, it is true were the legacy 
chargeable on the perſonal as well as real eſtate, then ſo much 
thereof as the perſonal eſtate would extend to pay, ſhould go 
to the executors or adminiſtrators of the child, but this is a 
charge only upon the land (1). 


34%, It was contended that the guardian of the ſon who 


was in poſſeſſion ought out of the profits to have kept down the 


intereſt of the mortgage, like the caſe where a man mortgages 
land and deviſes to 4. for life, remainder to B. in fee, 4, 
muſt keep down the intereſt, 


Cur*: That is not like the preſent caſe ; for in the caſe cited, 
a third perſon the remainder-man and one not claiming under 
the tenant for life, would ſuffer by non-payment of intereſt; 
otherwiſe here, where the ſon was intitled to the whole fee- 
ſimple, and might when of age charge or alien the whole; and 
if a deviſee in fee of a mortgaged eſtate be of age, and ſuffers 
the intereſt to grow greatly in arrear, his executor ſhall not be 
bound out of the rents to keep down the ſame ; but this being 
in the caſe of an infant and a guardian, it would be a great 
inconvenience, if the guardian might ruin the inheritance 
(which it is his duty to preſerve) by letting the intereſt run 
on, and this to increaſe the perſonal eſtate, which (poſlibly) 
he may be in expectation of; wherefore let the ſaid guardian 
or his executor (in caſe of his death) anſwer the intereſt out 
of the profits. | 

Note; Lord Commiſſioner Feky!l ſaid, he took this to be 
a new Caſe, and wondered it had not been before determined. 


deneft oi ſick perſon as is intitled 


nds ſhould die before he at- to the eſtate after payment, of the 


| his ogy of 21 years, and the * teſtator's debts and legacies.” Reg. 


Jennings dying betore he 1 A. 1724. fol. 324. 


bird tht age, the ſaid legacy of (i) Vide Duke of Chand: v. Tala, 
pigs 3 
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Term. S. Trinitatis, 1725. 


Barker verſus Giles. 8 Caſe 73. 


NE deviſes his lands to be fold for payment of debts ee Cm 
and legacies, and the ſurplus of the money ariſing from 


the ſale to be laid out in lands, and to be ſettled to the uſe of rg Pp 9 
the teſtator's two nephews Jerome and Robert Barker, and the 9 Mod: 157. LL 


: q : 2 Eq. Ca. Ahr. 
ſurvivors and ſurvivor of them, and their heirs and aſſigns for 546. pl. 4. 


erer, equally to be divided between them ſhare and ſhare 1 — 
alike, | the ſurvivor of 


them and their 
heirs, equally to be divided betwixt them ſhare and ſhare alike 3 A. and B. are jaintenants for their 


lives, and have ſeveral inheritances. L >. f, . . #4 4; 2/5 PEP Gen 
Or Cle abe fig 9 
Jerome Barker one of the deviſees and nephews of the teſta- 


tor dies in the teſtator's life-time, and then the teſtator dies 
Iaving Penelope wife of John Blake his heir at law. 
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The queſtion was, what ſhould become of the deviſee Jerome 
Barker the nephew's moiety, whether it ſhould deſcend as a 
lapſed deviſe and undiſpoſed of to the teſtator's heir at law, 


or £0 to the ſurviving nephew and deviſee the plaintiff Robert 
Bar; eV. 
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This cauſe was argued before the Lords Commiſſioners [ 281 } 
Gilbert and Raymond, who not agreeing, adjourned it over as 
acale of difficulty, and ſo it was the ſirſt cauſe that came on 
before Lord Chancellor King. 


And it was agreed that money directed by will or articles 
to be laid out in land ſhould be taken as land, wherefore it was 
tie ſame thing in this caſe as if the deviſe had been of land 


(a) See the caſe h | 

- the ſelf i (a * of Legate verſus 1 8 1 {but 

WAL | Sewel, vol. 1. 0 i 4 | 
1 But on one ſide it was argued that if Jerome Barker the Tek 1 
Mepaery and deviſee had (hive the teſtator, he would have * 


deen tenant in common in fee and not jointenant with the 
ther deviſee Robert Barker, | 


— — — 
1 


%& POR os I's. 2-2 "4 


LE 7 + . * 5 > * 1 2 . 3 w 


T4 That 


+61 28 ; 
"YE. 
—_ 


— _ — * 
3 oo» 
8 2 
© 
1 
228 
— — = 
cms # 


ap = 
2 


. 4 * — 
* A $955 > 
UII ft © EY „ 


I LT 
— 7 — 


Wes 
Am 


—— 


W557 
— 
— 


r — - — — —— 


ä — 2 - . — — 


— 
* - - 
ee ee 
— 
22 * ry 
— 


A 4 Is ; 
r 3 3 = 


\ — _ 0 - — = \ 
= "ON. OI — - — - 7 Fe 7 oo » 2 2005 2 * 
0 _ 2 * = - I — E Der 45 GI > 
* 8 "x Gin 5 IE _— N 4 
a 8 N - "rt > * ATI _ 8 - x Se 
= « £ i pe —— — > Do — 4 . bo HERES — 6 I 
8 £ 2 - \ _— = — — » — RE — — 2 
FF is * - f Ip PEW et as - . . - 
— " . = - 2 tt % 2 r Pe * — 
1 * " 5 5 3 2 r 21 END - g 4 - Z * 
7653 ag 2 x > Gnu 4% * « g y 2 1 - 8 
« * 22 * 1 * w — Y BY. Wo . - 20. "ME: ” : * — 2 = es 
:. 45 as CONES 2 : ROE. - ——— — — 
A Iz — oy 2 . m 2 * "he * 4 
x — "> . 
* 2 == = I = 9 — — * — 


.. .. ALERTS FIELDS 


— — 


— * 8 — 
— r 8 — 
* =E& 
— FE 
— * = 
2 IO > _ — 4 
- EPA 


— — 
— 


4 — I, end. VE 
FS» TS — — +; ——_ 


"> 


ZH ogges 


— — 


: = ah. Pa 1 
4 = - — 2 = 
_ ory. ONE REES: Us © RY 


22222 ĩðĩ2 
= - — — = = _ 9 8 - 1 


BARK ER v. 
GILES. 


[ 282 ] 


(a) See the caſe 
ot Fither and 
Wigg. vol. 1. 
21. and poſt. 
321. Doughty 
v. Bull. 


De Term. 83, 192%. 


That jointenancy was an odious title in equity, there being 


no reaſon that becauſe a man lived longeſt, and had the better W 
conſtitution, therefore he ſhould be intitled to the whole be 
eſtate (1). | an 
That the intention of this will was to provide not only for as 
the teſtator's two nephews perſonally, but alſo for their poſte- 
rity; that the words [equally to be divided] were tantamount bh 
with ſaying, © I deviſe my lands to my two nephews in equal . 
ce parts;“ or the ſame thing as to ſay in moieties, vix. one I, 
moiety to one and the other moiety to the other, which is an by: 
exprels tenancy in common created by the moſt proper words 5 
for tht purpoſe; and to this Lord Commiliioner Gilbert had lie 
agreed. See alſo Lit. Tenures, ſet. 298. and the caſe of of f 
Blifjet and Cranwell, 1 Salk. 226. and 3 Lev. 373. in point. 8 
Then taking it that the nephews oi che ſaid teſtator would the 
have been tenants in common, it was plain that upon one of wher 
theſe two deviſees dying in the teſtator's life-time, his ſhare life o 
became as a void deviſe, and lapſed to the teſtator's heir at ſhall | 
law as an eſtate undiſpoſed of by the will. expec 
On the other ſide it was urged, that the words [equally to teſtat 
be divided] and [ſhare and ſhare alike] were but an implied the ſu 
tenancy in common in a will, and would not make a tenancy bar wi 
in common in a deed; and that it was for ſome time a (0) conſid, 
queſtion whether they would-make a tenancy in common even delivet 
in a will; but ſtill as it was but an implied tenancy in com- z20quieſ 
mon, the word [ſurvivor] creating an expreſs jointenancy This 
muſt prevail and take place, for which were cited 2 Ro. Arr. armes 
go. pl. 5. and Styles 211. in point; and that it would be Th 
againſt the rules of expoſition to reject words in a will, eſpe- 
cially ſo ſignificant a word as Jurwever was. | al AL 
But to this it was replied, that ſome words muſt be rejeded 3 Atk. 
either way, and there would be a neceſſity to reject more upoſ 
the other conſtruction to make it a jointenancy; for then ths 
words [equally to be divided] and [ſhare and ſhare alike] mul 
all go for nothing; and Bliſſet and Cranwel's caſe was mu Pc 
relied upon as being the laſt reſolution in which the forme! U us 
caſes in Styles and Rolle were cited and conſidered, anſwer th 


— 


(1) On this ſubject, vide Staples v. Maurice, 7 Bro. P. C. 49. 


Uſwer colts, 1 


Liu 
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Lord Chancellor : It is a certain rule in the expoſition of BAxxk ER 4; 
wills eſpecially, that every word ſhall have its effect, and not Gu, 
be rejected if any conſtruction can poſſibly be put upon it; 
and here I think there may; the firſt part of the deviſe being 
to two and the ſurvivor of them, makes them plainly jointe- 
nants for life, and therefore they ſhall be ſo taken; and then, 
as to the next words [and to their heirs equally to be divided [ 283 
between them ſhare and ſhare alike] theſe are plainly words 
importing a tenancy in common, and ſhall operate according- 
ly, ſo as to make them tenants in common of the inheritance, 
by which conſtrution of the will every word takes effect; 
wherefore the two nephews would have been jointenants for 
life, with ſeveral inheritances to them in common : but one 
of them dying in the life of the teſtator, by that means the 

urviving nephew becomes intitled to the whole for life; and 
the inheritance being deviſed in common, the one moiety 
whereof having lapſed by the death of one of the deviſees in the b 
life of the teſtater, for this reaſon tho* the ſurviving nephew 
ſhall have the whole for his life, a moiety of the inheritance 
expectant upon the ſurviving nephew's death ſhall deſcend to the 
_ teſtator's heir at law, and the other moiety of the fee ſhall go to 
ed | the ſurviving nephew's heir; and his lordſhip ſaid that if the 
bar were not ſatisfied with this opinion, he would take-time to 
conſider of it until the next morning; but it ſeems his lordſhip 
celivered his thoughts with ſo much clearneſs that both ſides 
xquieſced, and thereupon the cauſe was decreed as above (1). 


This decree upon an appeal to the houſe of lords was 
armed (2). 


— ⏑—äDm — — ** * 


. 


(1 Vide Lord Bizdon v. Earl of Suf- Stones v. Heurtley, 1 Vez. 165. Roſevd 
fok; ante, 1 vol. 96. Haws v. Haws, Hill, 3 Burr. 1881. 


3 Ack. 524. and 1 Vez. 14. S. C. (2) 3 Bro. P. C. 297. 


Anonymus. Caſe 74. 


a - Tord Chan- 
| PON every bill of review to reverſe a decree the plain- cellor Kino. 
V tiff muſt depoſit 50 J. with the regiſter, in order to Onerery bill cf 


anſwer the coſts of the ſuit to the defendant; likewiſe if the . — 


N i . 50 J. in order 
wer colts, but no need of leave of the court for ſuch bill of review, unleſs 


matter, and then the leave of the court is neceſſary as well as the depoſiting of 501, 
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Axoxxruvs. bill of review be brought to reverſe a decree upon new matter, 


[ 284 ] 


as upon a deed diſcovered by the plaintiff ſince the former 
decree, in ſuch caſe the plaintiff in the bill of review muſt 
have the leave of the court for filing ſuch bill, though there is 
no need of leave if the bill of review be brought to reverſe a 
decree upon error appearing on the face thereof; but in the 
preſent caſe the plaintiff having depofited the 50. and an- 
nexed an afidavit to the bill, that the deed on which the bill 
of review was founded did firſt come to the plaintiff's know- 
ledge after the pronouncing the decree, the court allowed the 
bill of review upon the plaintiff's paying the coſts of the de- 
fendant's motion which was to diſmiſs the bill, for that it was 
filed without the leave of the court (1). 


(1) Vide Lord Bacon's Ordinances, Could v. Tancred, 2 Atk. 531. Norris 


Ord. 1. Lord Hardwicke's order, 2 Atk. 


v. Le Neve, 3 Atk. 26. 


139. Standiſh v. Radiey, 2 Atk. 177. 


Caſe 75. 
Lord Chan- 
cellor KIS. 
2 Eq. Ca. AD. 
1900. pl. 6 
Governors of 2 
charity ho' not 
guilty of cor- 


ruption yet if 


extremely neg- 
gent, to pay 
d lts. 


Eaſt verſus Ryal. 


HIS came upon exceptions to a decree made by com- 
miſſioners of charitable uſes, where the governors of 


the free-ſchool of St. Ciaves in Sorthwark joined in making a 


long leaſe for years of ſix houſes belonging to the ſchool at 
5 J. per annum rent, whereas the houſes were worth 501. per 


anni Mme 


The Lords Commiſſimers decreed the affignee of this leaſe ta 
ſarrender it back, and ordered the leſſee and the governors to 
pay 70 l. colts, 

And now Lord Chancellor King afirmed the decree as to 
the ſurrendering the leaſe; but mitigated the coſts by re- 
ducing them to $507. ſaying there was no reaſon that the 
charity ſhould pay the coſts; on the other hand it was juſt, 


that the owner of the leaſe who was to have the benefit of the 


breach of truſt, ſhould pay coſts; and as to the governots,; 
though they were to gain nothing by this and were not 
guilty of any corruption, yet they had been extremely negli 
geut in their truſt, tor which they ought to be puniſhed wich 
ſome colitis, 


Bidulpi 


it is 
eſtal 
othe 
proy 
heir 
It ma 
mine 


41 
there 
Caſe ; 
Teleaf 
dy th 
Vilee | 
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7 
71 
— 


Bidulph verſus Bidulph. 


Caſe 76. 
ADV Bidulph as deviſce of lands of inheritance under 2 Ge On 
Sir Bidulph, brought a bill in equity againſt the Bill by deviſee 


keir to perpetuate the evidence of the will; the defendant the 
heir anſwered, and put the plaintiff to prove the will, who 
examined witneſſes for that purpoſe, and the heir on his part 
croſs-examined one of the witneſſes to diſprove the will. 


againſt an heir 
to prove a will, 
the heir croſs. 
examines the 
plaintiff's wit- 


neſs and refuſes 


to releaſe his 
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right, yet the 
heir ſhall have his cofs given him on motion; otherwiſe if he examines witnelles of his own. 


And now the heir the defendant moved for his coſts, in re- 
gard the plaintiff the deviſee had made the like motion, and a 
tay being given to ſhew cauſe why the plaintiff ſhould not pay 
11 colts, Mr. Mead urged that the defendant the heir ſhould not 
have coits, becauſe he had put the devifee to ſome coſts ex- 
raordinary by croſs-examining the witneſs, and then there 
could be no reaſon that the deviſee ſhould pay thoſe coſts. - 


Lord Chancellor: This is the caſe of an heir difinherited, and 
it is meatonable that he ſhould be at any charge for the 
eftabliſuing of that will which is to his own prejudice; on the 
ether hand it is for the advantage and benefit of the deviſee to 
prove and perpetuate the teſtimony of this will; but tho? the 
heir be at liberty to alk queſtions of the plaintiff's witneſſes, 
It may be reaſonable he ſnould not have coſts, where he exa- 
mines witnelles of his own. 
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Memorandum, That in the 5 of Angell and Brown where 
there was a motion of the like nature, and not long after the 
caſe above reported, it was objected that the heir would not 
reteaſe his right to the premiſſes; to which it was anſwered 
by the court that this was not material, for that ſtill the de- 
viſee had the fruit of his ſuit and the benefit of perpetuating the 
teſtimony of his witneſſes; and that therefore the heir ſhould 
have his coſts, notwithſtanding his having croſs-examined the 
plaintiff 's witneſſes, and that it was reaſonable the heir ſhould: 
have ſuch power of croſs-examining, otherwiſe the plaintiff 
would be at liberty to prove what he pleaſed (1). 


—  —. 


Berney v. Eyre, 3 Atk. 387. 
Stephenton 


(1) Vide Webb v. Claverden, 2 Ack. 424. 
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er. . Stephenton verſus Gardiner & al”. ch 
cellor KING. 3 | bei 
2 Eq. Ca. Ab. Bill was brought to ſet aſide a will relating to a perſonal - 5 
8 * eſtate only, and to ſtay the probate thereof, ſetting 


leave to plead forth that the will was gained by fraud, by miſrepreſenting 


— . the plaintiffs who were the half brothers and ſiſters of the 
eg . teſtatrix, and alledging that the will was falſly read to her, and 


demurs and anſ- ſetting forth divers inſtances of fraud on the part of the de- 


} b * oO * o 
5 7.7 fendants in procuring this will. 


bination or ſome 


1 


ſuch trifling matter; demurrer ſet afide, Bri 

The defendants (two of which were the executors) hadanor. of 

T der to plead, anſwer and demur, but not to demur alone, and pront! 
| as to that part of the bill which ſought to ſet aſide the will and 85 
0 10 to ſtay the probate, they demurred to the juriſdiction, for- 12885 
: 1 aſmuch as upon the face of the bill it appeared that the plain- 7 
61 | 287 ] tiffs were improper to ſue here, in regard the ſpiritual court deri 
ate | had the proper cognizance of wills relating to perſonal eſtates, noti, 
4 and could determine fraud concerning them; and for anſwer ſathe 
TY ; f ſaid that they did not know the plaintiffs were the half brothers fams 
\ K : . and ſiſters of the teſtatrix, and denied combination. had | 
1 q After which, motions were made before the Lords Com- not f 
my miſſioners and Lord Chancellor King for an injunction, for that! 
that the demurrer confeſſed the fraud, and fraud was cog- H. 

] nizable in equity as well as in the ſpiritual court, | agre 
ses the eaſe Cur contra: (a) The ſpiritual court has juriſdiction of fraud conti 
—_— relating to a will of perſonal eſtate, and can examine the caſh ; 

'-— HEH Eu parties by way of allegation touching this fraud, and if the his ac 

deny an injunc= will was falſly read to the teſtatrix then it is not her will. 50 pearec 

. 2 deny the injunction. bills f 

age a will of a ä nor di 

perſonal eſtate for fraud. a 

until! 

But afterwards it was moved, that the defendants had not and di 

complied with the order, for they ought not to have demurred where 

alone, and this in effect was demurring alone; for denying maſte; 

combination was nothing; and faying that they did not kno# Th 

the plaintiffs were half brother and ſiſter was immaterial, and the a 


in effect no anſwer, gp 
Where- | Fl 
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Wherefore for this reaſon the demurrer on motion was diſ- Streu- 
charged, as not complying with the order of the court, it rox v. 


being in effect a demurrer only (x). Gare | Y | 
3 — — _—_ ö | þ 
(1) So, Lee v. Paſcoe, Bro. Cha. Rep. 78. . 5 5 ; 
| | „ 
| Shepherd verſus Beecher. Caſe 78. Att 
x ” 126 : Lord Chan- 1 [4 
HE plaintiff placed his ſon an apprentice for ſeven cellor Kixs., HY 
years with the "defendant who was a merchant at ps > in Chas 9 | 

Bri/tzl, and was bound in a bond of 10004. penalty for his 2 Eq. Ca. Ab. N 


586. pl. 2. 
ſon's fidelity. | Father on bind- 
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ing his ſon ap- 
prantice gives a bond for 1000 1. for his ſon's fidelity, the ſon imbezils 200 1, which the father pays, 
yt deßres the maſter not to truſt his ſon any more with the caſh, the maſter does truſt the apprentice 
dain with the caſh, and is negligent in calling him to account, the ſon imbezils 10001. more; the 
ther is liable, but not to anſwer more -in the whole than 10001, including the firit —_— Kor 2.5 


. 3 bg. 
The ſon was bound an apprentice in 1712. and in 1715 im- [288 


deziled 203 J. of the maſter's caſh, of which the maſter gave 
notice to the plaintiff the father demanding the money, and the 
father paid this 203 J. to the defendant the maſter, but at the 
fame time ſent him a letter, defiring, that ſince the apprentice 
had been io ill a manager of the caſh, he (the maſter) would 
not for the future truſt the apprentice with any caſh, at leaſt 
that he would do it very ſparingly. | | 


"HF <> Bits. Ya 
1 Fe nay Irene heh 
oer 


——— - 
> ROO Yoo wv * Hr Re 
S = Mir os _—_ 2 * 
P 
2 e 0 — 
_— 2 29939 P ARG ge 


- : - - . 

- 1 * 1 
, n 
— — > > — . — 
<A 4 4 od 
3 < s * — 
- — — 
"Sq 


— ww 
woo. "+ 


—— 


1 
i 
{159 
15 
1 


However, the maſter having no other apprentice, and being 
a great dealer in the receiving and returning of money, ſtill 
continued to intruſt the plaintiff's ſon with the receiving of his 
caſh ; and about a year after called upon the apprentice for 
his accounts, when the apprentice in ſtating the account ap- 
peared to be indebted upon the ballance 300 J. but ſaid he had 
bills ſufficient to anſwer this, tho' he did not produce them, 
nor did the maſter make up the account with the apprentice, 
until near two years after the expiration of the apprenticeſhip, 
and during that time got the apprentice to ſign a memorandum, 
whereby he acknowledged he had imbeziled 27501. of the 


ying maſter's caſh. 
now 
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The apprenticeſhip expired the 12th of February 1719. and [289 } 
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ard 1 
| the memorandum ſigned by the apprentice contin. the laſt 3 
5 imbezilment was dated 24 Feb. 1719. but the apprentice ſtill 
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continued with the maſter, and the maſter gave no notice of 
this imbezilment until about the middle of July 1721. and 
the defendant the maſter putting this 10007. bond in ſuit 
againſt the father, the latter brought his bill in equity to be 


relieved againſt the bond. 


Objected for the plaintiff, here has been an apparent and 
groſs neglect in the maſter, who, after he had diſcovered the 
diſhoneſty of the apprentice, and after the father had ſatisfied 
him for the firſt imbezilment, being 203 J. after the father had 
ſent a letter of caution to the maſter, deſiring for the future 
that he would not truſt the apprentice with the caſh, and 
when the maſter had in the year 1716. diſcovered the ap- 
prentice to be indebted to the cath 300 J. ſtill continued to in- 
truſt him to receive the cath, and had been ſo very remiſs, 28 
not to make up his account, until after the end of the appren- 
ticeſhip, or to make any demand againſt the father until near 
two years after that; whereas had the maſter given earlier 
notice, the father might have called home his ſon and prevent- 
ed any further imbezilment ; wherefore the latter imbezilment 
being occaſioned by the maſter's negle&, he ought to be the 
ſufferer thereby ; at leaſt, if the father was to pay for this 
latter imbezilment, till the bond being but in 10001. pe- 
nalty, and the father having paid 203 /. before, he ought not 
to do more than make up the whole 1000 /. 


Lord Chancellor : The father having given this bond for his 
ſon's fidelity, tho” there was an imbezilment, and tho' the 
father ſent this letter to the maſter deſiring him not to truſt the 
ſon with receiving caſh any longer, yet the father continued 
bound, and ought not to have ſatisfied himſelf with ſending 
the letter and taking no further care of the matter, but ſhould 


| have endeavoured to have made ſome end with the maſter, 


and to have got up the bond; wherefore he muſt continue 
liable to anſwer ſome imbezilments, unleſs there ſhould ap- 
pear fraud in the maſter, 


But at the ſame time, the father having given his bond of 
ooo l. penalty, ſeems to ſhew his intention and agreement 
to be, that the utmoſt extent of what he was to anſwer, Was 
but 10007. and having paid 2037. before, he ought only to 
pay ſo much more as will make up the whole 1000/7. ſo that 
the 203 J. ſhall be taken as part, otherwiſe it might be hard; 


| as 
3 | 


28 
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25 ſuppoſing the former imbezilment had been o d. and had Sxrruend 
been paid by the father, in ſuch caſe the father, inſtead of an- V. 
ſwering but 1000 J. muſt have been liable for 1900 f. BEECHER, 
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To which it was replied, that the bond being forfeited at 
law, the maſter could there recover the whole 10001. and 
ance the ſame would be recovered at law, if the maſter had 
really had ſo much of his caſh imbezilled by the ſon, it was 
reaſonable that the ſon's father who was bound in this bond 
ſhould pay the whole 10007. 
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But per Lord Chancellor : The father ſeems to have intended 
not to make himſelf liable beyond the 1000/7. and conſider- 
ing the circumſtances of the groſs negle of the maſter in this 
caſe, and that he thereby was partly the occaſion of this loſs, 
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N it is reaſonable that the 203 /. paid by the father for the 
1 ſon's imbezilment ſhould be taken as part of the 1000/7. 
No penalty, [ 
= Let the parties go before the maſter, and let the father pay [ 291 J a 
er to the maſter what he proves to have been imbezilled by the 
at- 5 


on during the apprenticeſhip, not exceeding the 1000 /. 
penalty of the bond, but the 2037. already paid is to be taken 
as part of that 10007. ſo that now the father at moſt is to pay 
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707“. and this being on a rehearing from a decree by his (a) 1 it 
Honour the Maſter of the Rolls, fitting in court for Lord oo * 1 
Chancellor Macclesſiell, who ordered that the father ſhould AY 
py the whole 10007. if ſo much ſhould prove to be imbezilled, 45M 
without any abatement for the 2037. before paid on account 4 
ef the former imbezilment, let the 10/7. depoſit be divided, be | 
the plaintiff having e but in part upon this re- ; 4 ; 
tering, 8 
1 

| : WM 

Coppin verſus Coppin. 8 1 


EE 


FRoncis Coppin the younger brother of the defendant hn A younger bro- 


Coppi ther beyond ſea 
lin, having been unſucceſsful in the former part of e 


1d of his life and contracted ſeveral debts, and failed in the world, ed to buy a ral 
i eftate of n:s 
*: compounded his debts, at 10s. in the pound, by the eider brother, 
M makes his will 
at es; afterwards the 
may retain out of 
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3 his eſtate with great legacies, but the will 19-atte Fol 
r gies r 19191 ut * , 
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Corrix v. aſſiſtance of his elder brother the defendant John Coppin, at 


Cori. 


292 


[ 293] 


De Term. S. Trin. 1725. 


length got an intereſt in the E2/-India company, who im- 


ployed him as one of their ſupercargoes to Perſia, where having : 
gained a very conſiderable perſonal eſtate, he wrote to his t 
elder brother to find out a purchaſe for him. a 
Upon which the defendant his elder brother propoſed to ſell | tu 
him an eſtate of his own at Emberton in Bucks for 40001, and ha 
the ſaid Francis Coppin to enter upon the premiſſes as at mh; 
Michaelmas 1718, which propoſal by ſeveral ſubſequent letters the 
was accepted by Francis Coppin. | var 
Afterwards Francis Coppin made his will, whereby he gave | he 
ſeveral conſiderable legacies, and then came the following 1 
words, viz. „ whatſoever ſhall remain in money, lands and exec 
% goods, I give the ſame to my brother John Coppin, who the; 
<« thereout is to pay what I owe to my creditors at Alpe, tion 
* who have been ſo kind as to compound my debts with me {uffe 
& at 10s. in the pound, and they to be paid without intereſt,” throi 
After which he made the ſaid defendant John Coppin his exe- that! 
cutor and reſiduary legatee, but the will had but two witneſſes, the af 
and was made beyond ſea in the ſaid Francis Coppin's return As 
from Perſia. f | eſt val 
The purchaſe before agreed upon was in the life-time of of Fra 
the teſtator Francis executed, and the defendant John Coppin With t! 
the vendor gave a receipt for the 4000/7. purchaſe-money the wi] 
upon the back of the purchaſe-deed ; but he ſwore that at that that th, 
time nor any time afterwards he received no part of the put- Englan, 
chaſe-money other than ſuch ſum as appeared on the account WW #8 (o 
ſet forth by him ; and this ſeemed admitted by the letter of the (ure, e 
teſtator Francis Coppin, who died beyond ſea in his return from WW V mu 
Perſia without wife or iſſue, and leaving the defendant Jin if he 
Coppin his elder brother and heir. Purchaſe 
And now three bills were brought; one by the legates Francis « 
for the recovery of their legacies, (of which the executor de Ompleat 
defendant John had paid about a moiety) the ſaid legatees ſug- rancis ( 
geſting, that this purchaſe was made by the defendant receive 
Coppin for his brother, in which the defendant (as wWas ob- 4 the p 
jected) acted both as vendor and vendee, and the deeds d Fancrs ; 
purchaſe having continued in his hands to the time of the ſaid BF" "dlord, 
- teſtator's death, was a fraudulent purchaſe as againſt the 5 to { 
legatees. | 1 die it to a 


De Term. 8. Trin. 1725. 


The ſecond bill was brought by the compounding creditors, 
upon a ſuggeſtion that their demands being originally debts, and 
what the teſtator thought in his conſcience he was {till obliged 
to pay, they continued to be debts in a conſcientious view, 
tho! in law releaſed, and therefore were ſuperior in their na- 
ture to legacies, for which reaſon they prayed that theſe might 
have the preference in payment, inſiſting further it was not 
material that thoſe debts were in law releaſed, if the teſtator 
thought them debts in conſcience, and would not take the ad- 
vantage of the releaſe made to him by his ſaid creditors, which 
he was not bound to do. 


The third bill was preferred by John Coppin the heir and 
executor, alledging that he had paid the legatees more than 
the aſſets would extend to pay, merely upon a miſrepreſenta- 
tion of the value of the teſtator's perſonal eſtate, which had 


* ſuffered unexpected loſſes, and therefore inſiſting, that if he, 
,” through importunity or kindneſs to ſeveral of the legatees 
te- that were his relations, had made payment of legacies beyond 
es, the aſſets, ſuch over-payments ſhould be refunded. 

urn As to the firſt point (which was the chief and of the great- 


eſt value) it was urged, that admitting the words in the will 
of Francis Coppin to have been ſufficient to charge the land 
with the legacies, yet there being but two witneſſes thereto, 


one tie will as to the land muſt be void, and it made no difference 
t that that the will was made beyond ſea, the ſame being of lands in 
out England, which if they paſs by will, muſt paſs by ſuch a will, 
ond ind ſo circumſtanced and atteſted, as the laws of England re- 
of the dure, eſpecially it being by an Angliſhman born in England, 


vio muſt be preſumed to know the laws of his own country, 
orif he did not, ignorantia juris non excuſat ; that as to the 
purchaſe, it appeared by mutual letters betwixt the teſtator 
Francis Coppin and the defendant John Coppin, that it was a 
compleat one; that the firſt propoſal came from the teſtator 
Francis Coppin ; that the time from which the purchaſer was 
0 receive the rents, and the ſum to be paid were both ſettled, 
ad the purchaſe fully agreed to and accepted by the teſtator 
Francis; that the tenants had notice of their having a new 
adlord, that the defendant John Coppin being applied to by 
ders to ſell the eſtate to them, had refuſed, declaring he had 
old it to another, and tho' the defendant John Coppin did con- 


tinue 


Core v. 
Cor Pix. 


Wills made be- 
nd ſea of lands 
in England muſt 
be atteſted by 
three witneſſes. 


294 } 
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23 De Term. S. Trin. 1725. 
7710 Corrix v. tinue after this ſale to receive the rents as formerly, yet that 
7 95 Corrix. appeared by one of Francis Coppin the teſtator's letters to have 
7 | . been done at the requeſt of the ſaid Francis the teſtator, who 
i if deſired the defendant to continue the management of this 
Wo if eſtate as before, until his return from beyond ſea. 
1 |: On the other hand, as to the receipt indorſed for the pur. | 
1 A 5 chaſe- money (and upon which Lord Chancellor laid ſome ſtreſs) | 
5 2.8 this was repreſented to be a hard caſe, where the defendant « 
* was taking advantage of the will not being executed ac- 5 
vl cording to the ſtatute by three witneſſes, that as the deeds of y 
WE: purchaſe were all along in his power and cuſtody, and pro- : 
WE duced by the defendant himſelf, it was hoped the court would * 
5/1 708 preſume that all the purchaſe-money had been paid purſuant to 5 
ys 5 | the ſaid defendant's own receipt, and the rather for that the de- 5 
455 | fendant had examined no witneſſes to prove that at the time - 
ly | 295 ] of giving the receipt no money was paid; and what made 75 
1 | this ſtill the harder was, that the defendant the elder brother 15 
1 U claimed the land diſcharged of the legacies as heir to his TY 
1 brother, and tho' he had the land, yet he alſo claimed to be 
| paid for it by the teſtator, and conſequently demanded ſo A 
4 T% | much of the purchaſe-money as was yet unpaid. (which was POUr 
l 1 pretended to be much the greater part) as a debt which would Wer : 
\ of prevent there being aſſets for the payment of the legacies, and rect 
oy conſequently for the fulfilling of his brother's will. his 
[ Receiof in- But at length it appearing by the teſtator Francis Coppin's N 
dorſed ſigned Þy own letters, as well as by the poſitive oath of the defendant 
- the ſeller for | Th. 


John Coppin, that the purchaſe-money was not paid, and there 
being no pretence of any proof of payment when the deeds 


the purchaſe- 
money, if the 
money be not 
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really paid, is 
n avail, 


of were executed or at any time before, and the defendant oftet- 
ing to ſubmit this to an examination, Lord Chancellor palled 
over this point, ſaying that ſince the law gave the defendut 
this land by deſcent as the teſtator's heir at law, the cout 
could not take it from him, nor ſubje& the land to any other 
charges than thoſe which the teſtator by his will had effet 
tually charged it with, and which in this caſe was nothing, the 
will being atteſted but by two witneſſes (1). The 


— 


— 


(1) But the argument on the part of | 
the legatecs according to che report of that although the Will could not oy 
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this caſe in Sel. Ca. in Cha. 28. . 
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That the only matter which made the difficulty in this caſe Corrix v. 
was, that here happened to be one and the ſame perſon both Corrix. 

6h ft 4 I, 3 F When ſeveral 
heir and executor of the teſtator an ikewi e vendor o the oh e 
land; but this muſt be conſidered in the fame light as if in the fame pers 


there were ſeveral perſons, & cum duo jura in und perſond rnd 
| tncurr?, u ef ac fi eſjent in diverſis, and then taking it . 

that they had been ſeveral, one the heir, the other execu- 
, tor, and the defendant John Coppin a third perſon, neither 
a deir nor executor, but vendor, the perſon who was heir would { 296 ] 
f aue a plain title to the land purchaſed, the perſon that was 
1 necutor muſt out of the teſtator's perſonal aſſets have paid 
1d 


the reſidue of the purchaſe-money to the defendant John 
in the vendor, who would have as plain a title to receive 
le- t; under theſe circumſtances every thing had been fo plain 


me to have admitted of no diſpute, and in juſtice and reaſon 

ave tought” to make no difference, (the facts being clear) that 

hel de ſame perſon happens to be the vendor, and afterwards the 

his teir and executor of the vendee. | 

0 be : 

As to the ſecond point, the court thought that the com- One by will 

d ſo : ; ; : g 8 gives ſeveral le- 

_ pounding creditors having once releaſed their debts, which gacies, & inter 
were 1 5 TOY CO 1 | al' to ſuch of 

zould 75 thereby become extinct, they were out of the caſe as his eoadinncs 

3 and creditors, and muſt now claim as voluntary legatees, and could With whom he 


LS. | n : had formerly 

12ve no other title than to legacies in {uch manner as given compounded 
55 1 their debts; this 
/ the wil}, but a legacy an 
not to be preferred to other legacies. 


pin 
>ndank 
| there 
deeds 


That the teſtator might eaſily and by expreſs words have 
wen them the preference, if he had ſo intended; but it would 


- offer dangerous to make a conſtruction beyond the words of the 

| paſſe ah that | veing to make A new will for the teftator ; that if 

fenguit one gives a legacy to (a) a charity, it is not to be refuges to (a) Ante 25, 

oher legacies, unleſs exprelsly fo directed by the will wr nag 

> couſt 8 nd pre ITS * Mite neral vertus 

del : Robins, & vol, 

ny 0 I: 422. Maſtery verſus Mailerg. 

1 efec* —— —— . 6 

ing, de Me tands, yet that a vendor has an Rep, 420.) and if jo, this caſe came 
trwitable lien thereon for the purchaſe within the common rule of marihallins 
money remaining unpa id (on which aſſets in favour of a legatce, whoſe le- 


head vide Chapman \ Jauner, 1 Vern, gacy is not charged on the real eſtate, — 
<p Poliexfen v. Shs, J. Atk. 27. This argument (hich does not appear 
aller v. e 4, 2 Yer. 622. Fowel tO have been conſidered by the Lord 1x43 | 
. lieelis, cited Bro. Che Rep. 421. Tar- Chancellor, in the preſent cife) raiſed | FY 


+ oa -* - + » 


dife v. 3% raghan, cited Bro. Cha, Rep. the principal queſtion in Polleafen v, + i 
af Black 4547 ne v. Gr eg fon, Bro. . Mere. ” a | F 
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4961 : De Term. 8. Inn 1725. 

175 Corrix v. As to the laſt point, viz. the defendant John Coppin's crofy 

N din, by which he prayed to be repaid the legacies whi 

8 1% 8 Executor pays : f : : 8 es which if 
7-430 2 beyond afſers, through miſrepreſentation he had paid, his lordſhip took notice | 
I. 0 5 e Ahe cannot make th t th di d h b . 20 
D at there did not appear to have been any fraud or miſrepre- 9 
„ 272 8 (7). ſentation made ule of by the legatees to whom theſe payments 65 
3 F wi 2 2 „ had been made, and there being much more reaſon to think | 
MER 2 "9 5 « . pla 
2 | ae | 297 that the defendant John Coppin the executor was cognizant of | 
R 1 and informed concerning the teſtator's circumſtances, than ; 
j ; i the legatees, therefore he would order no refundings and it 255 
* up being a hard caſe, ral 
. | | 
1; "98 No coſts on either fide, 1 
: . - 5 how 11 
7 | | ; (1) Orr v. Kaimes, 2 ez. 194. ee ae eee. . 
1 207 + i ak +47 « „ &.. e 
Ih 5 
F ; | 8 . . 7 G 4 mn 1 
1 Caſe 80. Turner oats Turner. 

13 | | Lord Chan- f | 4 3 

167 N a 

1 i e ee N infant who by the cuſtom of . was one of 

KY 1 n A. three co-heirs of a real eitate, by his prochein amy brought 

—_—_ . . 

18 bl Cha. 49. 5 his bill to eſtabliſh a will whereby that eſtate was pretended 

. 1 Stra 708. : 85 N 

1. 8 2 Eq, Ca. Ab. to be deviſed to him only. | 
18 F 228. pl. 18. a 258 

| i kl An infant by prochein amy brings a bill and never ftirs in it after he comes of age, and the bill i 7 the 

= v1 diſmiſſed. Ihe infant and prochein amy are both liable to pay coſts, 

| . þ : May ret 
1 N The court directed an iſſue, which was found afterwards = 
* againſt the plaintiff. P 5 

ty 0 Malde! 

* The prochein amy died before the coſts taxed, and the infant 

came of age, but never afterwards proceeded one ſtep; and ag: 


the cauſe being now ſet down purely upon the coſts reſerver, 


Th > 15 
it was objected by Mr. Talbot, that where an infant ſues by a 


for her 


prochein amy, it is the prochein amy only who is to pay the coſis, 7 
Mae 1C 


for any one may bring a bill in the infant's name, and if it de 
an inſolvent amy, the defendant may apply to the court in or! | 00. 
to have a ſolvent prochein amy named, which if the defendant the bonc 
does not do, it is his own fault, and it would be an hardiby Fi ind 
dus bon 
cannot { 
here the 


creed by 
Lord ( 


upon the infant who is not ſuppoſed to be capable of judging 
of the right, propriety, or juſtice of a ſuit, to be ſubject to the 
coſts of it, or to be put to his remedy over againſt his prochen 
amy; that it was plain in the preſent caſe the infant had no 


remedy over againſt his prochein amy, he being dead. 


De Term. S. Trin. 1725. 


if the judgment be againſt him; as if an infant brings an 
on of battery and has a verdict againſt him, he muſt pay 
the coſts; and if the common law be ſo, why ſhould it not be 
ſo in equity? otherwiſe an infant would be left at liberty to 
plague mankind as he thinks fit. 


And the court being informed by the regiſter and clerk in 
court, that the courſe was to diſmiſs the infant's bill gene- 
cally with coſts, without mentioning who ſhould pay them, 


His Lordſhip ſaid he would diſmiſs this bill with coſts; and 
She apprehended) upon a general diſmiſſion the defendant 
11d his election whether he would ſue the infant or prochein 
an for ſuch coſts 97 | 


* Lord Chancellor: At law the infant is liable to pay the coſts Tux NER v. 


TuRNER. 


[ *298 ] 


1) But on a rehearing the bill was diſmiſſed 2vzthout colts. 1 Stra. 708. 


of Cockroft verſus Black. 


ded 12 HE plaintiff was a bond-creditor for 1204. of the de- 
tendant's teſtator, and brought his bill to be paid out 


bill is *f the perfonal aſſets of the ſaid teſtator. 


rards 


\atter to ſtate any thing ſpecially that he thought fit. 


nfant | f 

p The Maſter reported that the teſtator before marriage gave 
* and 
7 


2 dond to J. S. a truſtee for his wife to leave her 100 l. at 
ais death if ſhe ſurvived him, and that ſhe ſurviving the teſta- 
tor her huſband, claimed to retain this 1007. out of the aſſets, 
which created a deficiency to pay the plaintiff his 120 J. 


ervecy 


ues by 
coſts, 
f it de 
n Order 
fendant 


0%. The defendant the executrix cannot retain this eat 
the bond being made to a truſtee and not to the eXCcutrix ber- 
ard{hip ett, g the might give judgment to her truſtee 7.8, on 
doing ths bond, but the executor's right of retainer is where he 
Ge” cannot 5 and therefore for neceſſity ſhall retain; ſo that 

"ol here the debts are to be paid in average, as has been W_ de- 

WT creed by the Maſter of the Rolls. | 


Lord Chancellor : It is true in ſtrictneſs of law the execu- 


tt trix in the preſent Cai cannot retain, the bond not being 


Q 2 made 


The cauſe being heard, an account was decreed, and the 


Caſe 81. 
Lord Chan- 
cellor KING. 
2 Eq. Ca. Ab. 
451. pl. 5. 


An executor or 
adminiſtrator 


may retain out of the aſſets, as well for a debt due in truſt for himſelf as for a debt due to himſelf, 
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De Term. S. Trin. 1725. 


Cocxrorr made to herſelf; but ſince ſhe may pay what bond ſhe pleaſes 

* firſt, and as it would be a vain thing for her to pay the 100, Ro. 
BLack. : tift 
to her own truſtee with the one hand, and take it back from 1155 

him with the other, "i 
Therefore this bond made to her truſtee ſhall be the ſame ame; 
in equity as if made to herſelf, Accordingly it was ruled that = 

the executrix was intitled to this 100 J. by which means but 4 

5 J. remained to the plaintiff, + Chan 


+ 2. For in Hill verſus Underwocd, Trin. Term, 1739. Lord Chancellor ſeemed 
not ſatisfied with this reſolution. 


Caſe 82. 
Lord Chan- 
cellor KIS G. 
Sel. Ca. in 
Oha. 47. 


A commiſſion 
ot review to re- 


On a demurrer 
to a bill, if the 
demuirer he al- 
owe the plain- 
tiff may amend 


his bill, Q. 


Frau Caſe. 
=p Wi 


made 
and th. 


Woman was ſuppoſed to marry A. firſt, and afterwards 
during his life to marry B. and in a cauſe of jactitation 
of marriage in the ſpiritual court in Ireland, the firſt marriage 


verſe a ſentence Was affirmed ; but on an appeal to the delegates in Ireland, the u fach 
given «5 by ſame was diſallowed, * and the ſecond marriage adjudged good: the bog 
Court ut dele- : | 5 RK 
gates is matter by the ſecond marriage there was iſſue, but none by the firſt, e 
ot diſcretion and L 8 
not of right; and if it be a hard caſe, the Chancellor will adviſe the Crown to deny it. But 
5 ; ; Nas this 
193001 And now there was a petition for a commiſſion of review to E. 
: . Iteriff 
reverſe this laſt ſentence of the delegates in Ireland. B 
; 111 © 
Lord Chancellsr : A commiſſion of review is not a matter of by intre 
right, but purely in the diſcretion of the crown, and there | have | 
being iſſue by the laſt marriage, and none by the pretended fi revent 
marriage, this commiſſion of review tends to baſtardize and Hef u 
render illegitimate the innocent iſſue by the laſt marriage, which - 
ought not to be favoured , fo that I am againſt granting this a) 75 
commiſſion of review, and ſhall adviſe the crown accordingly: e city þ, 
Caſe 83. Lord Coningſby verſus Sir Joſeph Jekyll, 
In the Duchy | Maſter of the Rolls. 
Chamber. ORD Coningſby brought a bill in the duchy chamber 
FE . Q * Ab. . » 8 
Sp | verſus Sir Joſeph Fekyll, who demurred to the bill, and the 


demurrer on argument being allowed, afterwards on motion 
lord Lechmere then chancellor of the duchy gave leave to the 
plaintiff to amend, which the defendant the Maſter of tbe 
| ; | Rolls 


De Term. 8. Trin. 1725. 


Rolls ſtrenuouſly inſiſted to be utterly irregular, and the plain= Lord Cox- 
tiff ought to be put to bring a new bill, in regard that by the INGSBY v. 
lowing of the demurrer the cauſe was out of cdurt, tho? be- JEKYLL. 
fore the arguing the demurrer the plaintiff might have 

amended, + 5 | | 


3 _— 
— — 


—_— 


3 


+ \oreeable to what was urged by the Maſter of the Rolls, it was ſaid by Lord 
Chancellor Talbot, g December 17 36. — verſus Baines, that after a demurrer 


© the whole bill allowed, the bill is regularly out of the court, and no inſtaace 
of leave to amend it. 


ed 


Anonymus. . 
| | Lord Chan- 
\ R. Owen moved for a meſſenger upon a cepi corpus cellor Ring, 


returned, the proceſs being in London, and the return ere the he 
riff has the a 
| made by the ſheriffs of Loudon who have (a) amercements, mercements, as 


ion 5 f f : in London, the 
: and therefore it being a vain thing to amerce, the uſual motion courſe was for 

2 . : | 5 

bu in ſuch caſes is for a meſſenger. | he CON 8 


grant a meſſen- 


ger to bring in 
vod: tte body on à cepi corpus returned; but now the practice is to deny a meſſenger, and order the 
'Y wer to bring in the body, elſe the ſheriff to pay the plaincifi all the coſts, 
But by Lord Chancellor : The ſheriff having returned that he 15301. 
das this body in his cuſtody, the beſt way is to move that the 
* beriff may bring in the body, which if nat done forthwith, 
| will order the ſheriff to pay the plaintiff all the coſts; and 
ter of by introducing this practice into the court of common pleas, 
there | ave prevented this dilatory there; wherefore in order to 
ed firſt revent the like delay in this court, take an order upon the 
de and erf that he forth with bring in the body, 
which — - 8 . ITT * 
ng this a) Fide autem 1 Vern. 116, where Lord Keeper North aihrms that the ofhcers of 
ding!f: e UY have no amercements. . 
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Caſe 85. Pratt verſus Jackſon. 
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; Lord Chan- 6 =. | 
I eeflor Urs. ON the marriage of Nathanael Jackſon a freeman of 
1 One has a houſe Londen with the defendant his wife, articles were exe- 


in which he lives : | 8 | ; 
5 ys wy e Cuted by both of them before marriage, by which it was 


eee Age agreed, that in conſideration of a proviſion made for her by 
alſo a houle a L „ g f 
Goſport near the intended huſband, the defendant the wife ſhould have no 
Portſmouth for . a : : a 
invalid feamen, Claim out of his real or perſonal eſtate, “ provided this ſhould 


_ 1 „not extend to what he the ſaid intended huſband ſhould cr 
er 0 us, 5 . 
Meets, and houſ. © might leave her by will, nor to all or any of the houſhould- 


hold-ſtuff. and 0 
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1 0 q en Nen goods, or utenſils, or houfhold-ſtuff, c. of him the fad 
©. il e bt 1 ? ö a : ; 
„ 33 bop * Nathunael Jachſon at the time of his death, all which fit 
55 :48t agreed, that his | 85 2 
5 p wife ſhould on was to receive and enjoy.“ 
Bf his death have | | 
| 1 3 no claim upon his perſonal state except his houſhold goods and houſhold-ſtuff: this exception toer- T 
1 1 tend only to the goods which he had in the houte in which he lived, and not to ſuch as were in tt BY 
. 4 hoſpital and made uſe of by the government. bold 
| | | other 
3 + * © n # 
1 3 Jacſſen the huſband at the ſame time, beſides the houſe 2! 1 
Hie, 


Loudon wherein he reſided, had an houſe at Goſport nest 
Poriſmouth, called Fortune“ Hoſpital, which was uſed by the 


j ? 
wt tint 


— AGE Tomy IP get 


; 1 
ne hc 
- government as an hoſpital, and Jachſen provided there a gte : 
. . » 3 Du 
| number of beds and ſheets with other furniture in proportion ; 
38 : A i everſe 
[ 303 ] for the great number of ſeamen who were invalids, and ue pe 
by the direction of the government were received and tak! 5 8 
| (1) + 


care of in this houſe. 
TJackfon afterwards died without iſſue, and his wife claini! 
theſe beds and ſheets, Sc. 
The queſtion was, whether the wife was intitled to te“ 
beds, ſheets, Sc. as houſhold-goods or utenſils or houſholl- 
ſtuff within the intent of the ſaid articles? 


Againſt this demand it was objected, that the houſholt 


goods intended by theſe articles muſt be only ſuch houfauic 8 Te 
goods as the teſtator himſelf uſed, and not theſe beds anc ſeed Dance of 


- 
» + 


Wi: 


De Term. S. Michaelis, i725. "i 
which were in nature of a ſtock in trade, and uſed at a place Parr vv. I | | 
where Mr. Jackſon himſelf never lived, but the furniture was Jackson. 5 45 
provided and the undertaking carried on by agents ai d ſer- 145 
vants only. Ek 
That if an upholſterer or-pewterer ſhould deviſe all his 1 
:ouſhold-goods, the beds or pewter in his ſhop would not paſs, 168 
# ko in ſome ſenſe theſe were houſhold-goods ; but here only 48 
ich goods would paſs as were generally made uſe of as houſ- 139 
toz!!-coods in his own houſe, and not his ſtock in trade. F128 
of Lord Chancellor ; Where the meaning is uncertain, the 1 | 
_ feſt way is to follow the letter, and not to wander from Ws 
10 thence, which creates the utmoſt uncertainty, and gives a 1 
bs latitude for the court to make conſtructions never perhaps in- 1 
Ps tended to be made by the parties. Wy! 
ou) The goods in queſtion being beds and ſheets are properly ö ; a ; 
d or bouſhould-goods; the huſband was 2s well owner of theſe 4 * 
ale goods as of the goods in his own houſe; and there being q Fl. 
ſaid nothing in the deed which confines the houſhold-goods that {Fab 
h (ke were to pals to thoſe in his own houſe, I therefore have no [ 204 ] | bf N 
wartant to conſtrue them in that ſenle. £ 108 
50 707 Thea as both the words and the letter extend to all houſ- mY 
* bold. goods, and the intention not appearing to have been 15 * 
res and it being in favour of ſo near a relation as a i "4 | 
ma Wt , 1 will take the meaning to be as large as the words; ſo | 3 } 
Me let the wife have the beds, ſheets and other furniture ale in | . l 
by the tne hoſpital. 5 | 
5 ren But upon an appeal ro the houſe of lords, this decree was 1 
opornet reverſed (1). | | 7 ; 
and wil 5 | F ES 64 | ; 
1d VG (:) ; Po. p. C. 199.—And fo, rauf v. Spencer, 1 Vez. 97. Yi | 
Cen v. met, 3 Atk. 61. Le Far- : 5 | 
clainiit YE. | 
Cult ves Nettervill. Caſe 86. N 
to we Ee | ; Lord Chan- 25 
ou HY bill was for a ſpecific . of an agreement cellor Kix G. 7.18 
for transferrine of ſome 1% - Buildings itock k, and fet Bill e np 18 
@ that the cefendaiit Netiervill pretending to be polleſied of ore agrrems of | 
houſuck⸗ = Vork Building ſtock at 71 8 s. per cent · Defendant demurred, but demurte vere 1 Den, ; 
e Way de attended with ſuch circuraſtances as may make it juſt to wecres « ipecinc per- 
and (heels ehr ot tue partes Own agreement, Ir at lcaſt to pay the difference. 
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(a) See this 


Caſe reported 


ol. 1. 570. 


De Term. S. Michaelis, 1725. 


a great quantity of York- Buildings ſtock, and recommending 
the ſame to the plaintiff as a riſing ſtock, on the 28th Sep. 1724. 
agreed to ſell to the plaintiff 5000/7. York- Buildings ſtock at 
7 l. 55s. per cent. being the then market-price, and the de- 
fendant agreed to transfer it to the plaintiff on the 25th of 
March next, on the plaintiff's paying the money, and that the 
plaintiff agreed to pay 7/7. 55. per cent. and to accept the trans- 
fer, and did thereupon pay to the defendant ſixpence earneſt, 


Alſo that on the ſame 28th of September 1724. the plaintiff 
did agree with the defendant to buy another 50001. York- 
Buildings ſtock at 51. 10s. per cent. premium, and to transfer 
it to the plaintiff on the ſame 25th of March next, on the 
plaintiff's paying for the ſame, that the defendant did agree 
to make the ſaid transfer accordingly, and the plaintiff alſo 
paid ſixpence earneſt in part of this bargain. 


That before the 25th of March then next this York- Building; 
ſtock roſe to 20 l. per cent. ſo that the difference beyond 
what the plaintiff was to pay for the ſame came to above 1 290/, 
\Wherefore the bill was to compel the defendant either to 
transfer the flock to the plaintiff, or pay the difference. 


The defendant as to ſuch part of the bill as would compe! 
him to transfer 5000 J. York- Buildings ſtock at 7. 5 5. per 
cent. according to his agreement, demurred, in regard that 
part of the bill contained no equity, for that the plaintiff might 
bring his action at law, and on making proper proof would 
recover his damages, and with the money thus recovered, 
might himſelf go to market and buy ſtock ; that one parce! 
of York- Puildings ſtock was as good and valuable as another, 


and not like the caſe of articles for the purchaſe of lands, where 


one parcel of land might be more convenient, and conſequent? 
more valuable to the purchaſer than another, for which ws: 
cited the caſe of Cud and Rutter (a), where it was fo decree 
by Lord Macclesfield on an appeal from a decree at the Robb, 
tho' Mr. Talbot ſaid this appeared to be a very hard caſe, 


where the ſtock was riſen to quadruple the value, and even 


roſe pending the appeal. 


Lord Chancellor I do not know but this caſe may at the 
hearing appear to be attended with ſuch circumſtances that 


may make it juſt to decree the defendant either to transfer the 
2 ſtock 


« the party; 


De Term. S. Michaelis, 172 5. 


fock according to his expreſs * agreement, or at leaſt to pay 


the difference; therefore I will not allow this demurrer. 


As to the other part of the bill, which ſought to compel the 
gefendant to transfer to the plaintiff 5000 J. York- Buildings 
ſtock at 71. 10. per cent. the defendant pleaded the ſtatute 
of 29 Car. 2. cap. 3. ſect. 17. againſt frauds and perjuries, 
whereby (inter a”) it is enacted, “ that no contract for any 
goods, wares or merchandizes of the value of 101. or up- 


„ wards ſhall be good, unleſs the buyer accepts of part of the 


« goods, and actually receives the ſame, or gives ſomething in 
« earneſt, or unleſs there be ſome note in writing ſigned by 
” and the defendant averred, that he did not ac- 
cept or receive ſixpence or any other money whatſoever, in 
part or as earneſt, and that no part of the ſtock was delivered 
er note given. 


Whereupon it was argued, that the York- Buildings and 


other ſtocks were within the words and meaning of the ſta- 
tute of frauds, ſo as to require either part of the thing con- 
tracted to be ſold, to be delivered, or a note in a or 
money to be paid as earneſt; for 


That 1/7, This claufe of the ſtatute mentioned expreſsly 


contracts for the ſale of any goods, or merchandizes, and that. 


the word goods was of à very extenſive ſignification. 


200%, That if one having ſtock ſhould commit felony, this 
#ithout queſtion would be a forfeiture of his flock, a forfeiture 

o thoſe who ſhould have a grant of bona felonum, ſo that Hoek 
was within the words bona or goods. 


30 %, At leaſt it was within the word merchandize, for every 
vendible thing was merchandize; now ſtock was a thing 
rendible, and in the year 1720. was the moſt uſual merchan- 
cize which people dealt in. 


, It*could be no objection that at the time of making 
the ſtatute of frauds there was no ſuch ſtock as York- Buildings 
ſtock; for ſuppoſe the ſaid ſtatute, inſtead of being made in 
King Charles's time, had been enacted in the reign of Philip 
and Mary, ſince which time hops came in, and the bargain 
had been made for hops to the amount of above 10/7. in mo- 
ney, without writing or earneſt ; ſurely ſuch contract had 

| been 
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Corr v. 
NErrkEx- 


VIII. 


308 


] 


de judges e- 
gually divided 
on this queſtion, 
whether a con- 
tract tor ftock 


de within the | 
ftatute of frauds, which mentions goods, wares and IF. ſo as to require the contract to be 


fa) Vide 12 & 


1a Car. 2. 
© 4» 


cap. 


Buying 3nd fell. 
ing ock will 
nut make one 4 


LAink! upt. 


ODDS — 


38457 


(1) Pi. Keriug v. Appleby, Com, Rep. 
Sed vide Crull v. 


De Term. S. Michaelis, 1725. 


been void; beſides this was moſt plainly within the meaning and 
miſchief of the ſtatute, which intended to prevent raſh and 
precipitare bargains for above the value of 107. and to reſtrain 
ſuch bargains as were of value, to the circumſtances either of 
paying earneſt, or reducing them to writing | | 

Sthiy, It was inſiſted that lord Cawper had md ſuch a 
contract for ſtock to be within the ſtatute of frauds, and that 
if it exceeded 10/7. the fame ought to be in writing, in regard 
ſtocks are goods and merchandizes within that ſtatute, 

On the other {ide it was ſaid, that whereas the ſtatute 
enacts, that no contract ſhall be good for the ſale of goods, 
wares, and merchandizes of 10. price, unleſs part of the 
goods be delivered, or earneſt paid, or a note in writing, this 
{hewed that ſuch goods were intended as were capable of an 
actual delivery, ſomething that was Corporeal, and not ſtock 
which was incorporeal, nor was there any luch thing as York- 
Euildings ſtock at that time, 

Lord Chancellor + T his queſtion was before all the judges of 
Ex gland, who were equally divided upon it, fix againſt (1) 
ſix, and therefore it 1s a point too difficult for me ta deter- 


mine upon a demurrer, | 


in waiting, or earneſt money to be paid? 


It is conſiderable, that after one 7Yo/enholm was declared 2 
bankrupt as having Eaft- India ſtock, this was reverſed by an 
(a) act of parliament, declaring that neither he nor any other 
perſon ſhould be liable to bankruptcy, in reſpect of their ha- 
ving Eaſt- India ſtock, ſo that ſtocks or the dealing in them 
will not make a man liable to bankruptcy, nor do they ſeem 

to be wares, goods or merchandizes within the intent of that 
clauſe. | | 

But, further, this plea is not well plesded; becauſe the bil 
ſays, that the plaintiff did pay 6 d. as earneſt, and the plea 
only ſays, that the defendant. did not recerve or accept it 28 
earneſt; now it is not material how or in what manner the 

defendant received or accepted it, but how the other paid it, 


for quicquid jolvitur ſalvitur ad modum ſolventis, and ſo is Pinne!s 


— 


Ca. in Cha. 41. & Reg. Lib. A. 1724. 


Ded/en, Sel, ol. 491. t 
caſe, 


OX 


De Term. S. Michaelis, 1725. 
caſe, 5 Rep. 117. wherefore the plea was likewiſe over- 


ruled (1 F 


Corr v. 
NET TER. 
VILL, 


—— 


(1) The plea was ordered to ſtand tiff to except. 
for an anſwer with liberty for the plain- fol. 15. 8 


Yates verſus Compton. 


| A Deviſed that his executor ſhould ſell his land in Dale, and 
with the money ariſing by that ſale and the ſurplus of 
his perſonal eſtate, ſhould purchaſe an “ annuity of 1007. for 
the life of Fane Styles, and ſhould allow to her ſo much thereof 
as would maintain her and her children, and gave 30. to 
each child to be raiſed out of the ſaid annuity and the perſonal 
eftate he ſhould die poſſeſſed of, and the overplus of his per- 
' ſonal eſtate he gave to Jane Styles, and made B. and C. 
executors, | | 


Reg. Lib. A. 1725, 


Caſe 87. 


Lord Chan- 
cellor Kix G. 


Sel. Ca. in Cha. 


457+ pl. 2. 
One deviſes that 
his executors 
thould ſell his 
land, and leaves 
two executorsy 
one whereof 
dies, and the 


ether renounces, and adminiſtration is granted to A. who brings a bill againſt the heir to compel a 
ale; whether the renouncing executor, in whom this power of ſale collateral to the executorthip was 


veſted, ought not to be made a party? 


The teſtator died, and Jane Styles the intended annuitant 
died within three months after him; B. and C. the executors 
renouncing, adminiftration with the will annexed was granted 
to the plaintiff who was alſo the adminiſtrator of Jane Styles 
(the intended annuitant) and with the children of Jane brought 
this bill againſt the heir of the teſtator, to compel him to 
join in a fale of theſe lands in Dale. 


[ * 309 J 


For the defendant it was objected, that there wanted parties, 


in regard the executors ought to have been made defendants, 
for notwithſtanding they had renounced yet the power of ſale 
continued in them, and was altogether collateral to their exe- 
cutorſhip (1). 


But there being only a ꝓower and no eftate deviſed to the 
- executors, this objection was over-ruled, (tamen 2 


— hl 


(1) Vide Harg. Co. Litt. 113. a. note (2). 
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De Term. 8. Michaelis, 152 f. 


VArESs v. The plaintiff's counſel then proceeding upon the merits, it 
ComPTON. was contended on behalf of the heir, that as nothing but a 
One deviſes that bare power of ſale was given to the executors, ſo ſuch power 
his execuro's. was for a particular purpoſe, to buy an annuity for Jane Styles, 


fall ſell his 


lands, and invoſt and foraſmuch as that purpoſe could not now be anſwered, 
the money in 


purchaſing an Jane Styles being dead, there ought not to be any ſale. 


annuity for Jane | : 
Styles, and gives her the reſidue of his perſonal eſtate ; the teſtator dies, and the a inuitant dies three 
months after the teſtator; yet the adminiſtrator of the annuitant ſhall compel a .ale, and ſhall have 


the money ariſing therefrom, and alſo the rents and profits till ſale, 


7 * 5 
R 
e 


N 
= 8 - 4 — 7 
. Ss 
* * L 3 g 4 * 
2 & E — — — 


— — 
CRISSY 
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[ 310 ] That this was within the reaſon of the caſe where one de- 
viſes lands for the raiſing portions for daughters, and the daugh. 
ters die before they are marriageable, the lands ought not to be 
ſold, but go to the heir at law; ſo where lands are deviſed 


debts, in ſuch caſe there ſhall be no ſale; that here it was the 
ſame as if the intended annuitant had died in the life of the 


the ſame reaſon there ought to be na ſale now. 


ers by this conſtruction, ſince if there had been a fale of the 
lands, and out of the money ariſing thereby an annuity had 
been purchaſed for Jane Styles, the ſame had determined by 
her death; and the children could be no ſufferers, becauſe they 
were to have their maintenance only out of the faid annuity, 
which would now have been at an end had it been bought. 


That out of a very large eſtate of the teſtator this farm in 
queſtion, which was not above 20 J. per annum, was all that 
was left for the heir, and if any act of chance or providence 
{hould have thrown any pittance upon the heir, it would be 
hard for the court to interpoſe to the prejudice of him who is 
the favourite of all courts both of law and equity. 


But by Lord Chancellor : The intention of the will was to 
give all away from the heir, to turn this land in queſtion into 
perſonal eſtate, and this muſt be taken as it was at the death 
of the teſtator, and ought not to be altered by any ſubſequent 
accident (1). 


(1) Vide Craſe v. Barley, poſt, 3. vol. 20. 
| Then 


for payment of debts, and the teſtator himſelf lives to pay his 


teſtator, in which caſe there ſhould have been na ſale, and by 


That neither Jane Styles or her children would be any ſuffer- 


yet 


AAA 


ſcandal; 


De Term. 8. Michaelis, 1725. 


* Then it was inſiſted that the eſtate in queſtion deſcended to 
the heir at law, for which reaſon he ought to have the rents 


till the ſale. 


But the court denied this, it being by the will changed 


into perſonal eſtate; and ſaid that if the executors had fold. 


the land within three months after the teſtator's death, and be- 
fore the death of Fane Styles the intended annuitant, then (pro- 
bably) the executor of Jane Styles ſhould on her death have 
had the money, or (perhaps) ſhe might in her life-time have 
come into equity, and have prayed that at leaſt part. of the 
money ſhould have been kept for the children, and not in- 
veſted in the annuity ;z nor ought the delay of the executors 
in not ſelling the land in queſtion within the ſaid three months 
to hurt Jane Styles the intended annuitant or her children. So. 
decreed the land to be ſold, (1) and the money ariſing by the ſale 


as perſonal eſtate to be paid to the plaintiff, he paying the chil. 
dren's legacies. 


But the heir at law was ordered his coſts, + 


—— — 


* a _ 


YaTEs wv. 
" CoMPTroON. 


(2801 


80 


2) *© 6 the heir to join in the ſale,” Reg. Lib. B. 1725. fol. 244 


+ Tho” by the Regiſter's book the decree appears to have been as here Rated, 
yet it is not mentioned in what right the court took the plaintiff to be intitled. 


Lady Dowager Abergavenny Junior verſus Lady 


Dowager Abergavenny Senior. 


HE plaintiff exhibited her bill againſt the defendant, 
and the defendant anſwered the bill, and the plaintiff 
moved to refer the anſwer for ſcandal and impertinence; 
whereupon the Maſter having been attended by counſel, and 
deing about to make his report that the anſwer was ſcandalous 
the defendant got an order on petition, to refer the bill for 


and upon the plaintiff's motion to ſet aſide this 
order, | 5 


It was objected that though 7 bas been the conſtant prac- 
tice, not to refer a bill for impertinency after anſwer, in re- 
card the cfendant by ſubmitting to anſwer had waived the 


imper- 


PE 


Caſe 88. 


Lord Chan- 
cellor Kings. 


2 Eq. Ca. Ab, 
69. pl. 5 

A defendant 
having anſwered 
the bill cannot 
afterwards refer 
it for ſcandal. 
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pi 11 De Term. S. Michaelis, 1725. 

i 9 5 Lady impertinence, yet as to ſcandal, the (a) court itſelf was con- 

i Be | ABERGA- cerned to keep its records clean, and without dirt or ſcandal 

i VENNY Ve. ; | | ; 

1 Lady appearing thereon, and therefore a bill for ſcandal might be 

1 ABERGA- referred, not only after anſwer, but after hearing, and even by 

„ VENNY- a third perſon not party to the ſuit, and eſpecially in this caſe 
bal 1 | where both the matters alledged for ſcandal were relative to . 
#208 the ſame thing, and the plaintiff propoſed that both the ſcan. 
1 dals ſhould be waived. n 
i 1 Lord Chancellor : If the courſe has been for ſo long a time f 
„ | to refer a bill for ſcandal after the defendant has anſwered, it 

* 1 is time now to alter it, as occaſioning great delays ; beſides, : 
E. Wal in the reaſon of the thing it ought not to be, for when the de- i 
Bak: 1 fendant has ſubmitted to anſwer the bill, why ſhould he after 2 
. that procure the bill to be altered, and by that means to be 5 
« . 7 19 made a new bill ? o 
al L3 + And tho? his lordſhip ſeemed to be influenced a little by the oth 
bf 1 objection, that both matters of ſcandal were relating to things the 
1 F of the fame nature, and ſo properly to be let one againſt the wh 
TS | other, yet he diſcharged the order for referring the bill for and 
1 313] ſcandal, intimating that it ſhould be obſerved as a rule for the ſtre 
1 future not to refer a bill for ſcandal after the defendant had mig 
5 ö ſubmitted to anſwer it; tho” it was ſaid by Mr. Talbot that it that 
85 os was an argument, the defendant did not move to refer the beir 
\ | | I bill for delay, when he firſt anſwered the bill, before he more: | 
'4 BM to refer it for ſcandal. 

* & Note, this alteration of an old rule of the court (1). 

Ie — | a gb 

14 (a) For which reaſon after an order to refer an anſwer for inſufficiency, tho' it 


cannot be reterred for impertinence, yet it may for ſcandal, as was determined in 
the caſe of Elliſen verſus Burgeſs, Hill. Vac. 1729. by Lord Chancellor King, 


! 
by 
[ 


= 


(1) Sed vide contra, Woodward v. Alley, Bunb, 304. Anon, 2 Vez. 631. 


" + 1 1 
Þ TY 8 4 
SS 4 1 

 & 8 

1 N 

_ _ 
14 _- FH fs 
a - WW .:! 
\ a» — 
_ SS 
\ ar) 
».F 
K 1 : 
* 2 4 ” 
3 the, WE wr 
EY 4 1 » 4 
: K 
# 70 1 g 
ks gt 4 þ 
$% +>, \ 4 
| * 
o 
KY: 
1 * 
* { 
* 
4 4 
i 1 
5 7 
4 14 
0 | ? 
ty a 
a) 
7 


Caſe 89. Collins ver/us Griffith. 
Lord Chan- | 


lor Kino. 1 5 Ur 
© Re. . Ab. 4 B. and C. were bound jointly and ſeverally in a bon 


108. pl. 19. F. . C. dies, J. S. brings a bill againſt the executor 
188. pl. 2. 3 . ccount 
Two obligers in Of C. for a diſcovery of his perſonal eſtate, and for an a 

a bond bound thereof, and to be paid out of aſſets. 

Jointly and jeve - «hou 
rally, and one dies, the executors of the deceaſed obligor may be ſued in equity for the debt w! 


making the ſut ieing olige 2 party» | The 


De Term. 8. Michaelis, 1725. 5 


The defendant demurred, and ſhewed for cauſe, that it ap- Corrixs w, 
peared the bond was a joint bond (which was a miſtake, it Stieg 
being joint and ſeveral), alſo for that the other obligors ought to 
be parties to the ſuit, and to the account that was to be directed 
of what was due upon the bond; for perhaps the other obligors 
might have paid the whole, or at leaſt part of the bond, and 
there ought to be but one account taken, otherwiſe there 


mightbe a multiplicity of ſuits, and the defendant liable to a 
double account. 


Lord Chancellor : This appears to have been a bond, as well 
ſcveral as joint; and as the obligee may ſue it ſeverally at law, 
ſv may he alſo in equity; if it were not ſo, there would be no 
G\Ference in equity betwixt a joint bond and one joint and 
ſzyeral; and if any of the obligors have paid all or part, the [ 314 
obligor who is ſued, or his repreſentative, muſt bring a bill and 
have it allowed, and it muſt alſo lie upon him (1) to compel the 
other obligors to contribute towards payment of the debt; 
tne creditor lent his money upon terms to have a ſecurity upon 
whica he might ſue the obligors ſeverally if he thought fit, 
and indeed if it were otherwiſe, that which was intended to 
ſtrengthen the ſecurity would tend to hurt it extremely, for 1 
night not be able to find them all out, and by the ſame reaſon 
tat all the other obligors are to be ſued, if any are dead, their 
heirs as well as executors are to be made parties, and then, as 
it would be difficult to commence the ſuit, ſo the ſuit when 
commenced would be ſubject to continual abatements, which 


would be a great difficulty on an honeſt creditor who has fairly 
lent his money. 


— , 
, tho! Whereupon the demurrer was over-ruled with great clear- 
70 7 nels, 
in” - = | 
641 (1) Sed vide Madgex v. Jackſon, 3 Atk. 406. 
| . 
Moorecroft ver/us Dowding. Caſe go. 
| Lord Chan- 
ond to RY the cuſtom of the manor, copyholds were uſually cellor KING. 
, 2 6 p . 2. E . * s 4 
i granted for three lives in poſſeſſion, or tor one or two lives „ : an 
e * : $ a : . is ; 
WL poſemon, and for two or one life in reverſion, making in One buys an | 
aCcoun 1 | eſtate in the : 
ns truſtee, who gives a bond in 200 l. penalty to aſſign the eſtate as the ceſtui que truſt or H's 1 
"og ſhall direct. Ceſtui que truſt dies, and his executor brings debt on the bond, and recovers 718 
by withow 1 and has the money paid bim, after which he brings a bil! tu have a conveyance of the eftaies of 
3 decreed do convey to the plaintit and to account loi the p:olits, but to diſcount aud be al- | 
The ed te 208 l. and intereſt which he paid. | 


all 
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[315 ] 


De Term. S. Michaelis, 1725. 


all three lives, and A. being a copyholder for two lives of this 
manor, upon his marriage covenants to ſurrender his copy. 
hold to the uſe of himſelf for life, remainder to his wife for 
life; and likewiſe covenants to purchaſe a reverſionary eſtate 
for one life in the copyhold, and to ſurrender the ſame to ſuch 
uſes as the huſband and wife, or the ſurvivor, or the executors 
or adminiſtrators of the ſurvivor, ſhould appoint. 


The huſband purchaſes a reverſionary life in the copyhold 
expectant on the death of the two lives, and purchaſes it in 
the name of a third-perſon, who gives a bond in 2001. pe- 
nalty to the huſband, to ſurrender the copyhold upon requeſt 
to ſuch perſon and uſes, as the huſband and wife or the ſurvivor, 
or the executors or adminiſtrators of the ſurvivor ſhould ap- 
point. 


The huſband and wife died, and the adminiſtrator bringing 
an action upon the bond againſt the truſtee, recovered judg- 
ment for the 2007. penalty, and had the money paid him, but 
yet afterwards brought this bill againſt the truſtee, to com- 
pel him to ſurrender the copyhold to the uſe of the plaintiff. 


Inſiſted for the defendant, that this bill did not lie, in re- 
gard the 200 l. the penalty of the bond, was as a ſtates damage 


for the breach of truſt, and that the plaintiff had his election f 
either to bring his bill to have the copyhold and a ſpecihc 1 
execution of the truſt, or might if he pleaſed ſue the bond and 8 
content himſelf with the penalty; but that there was no co- in 
lour of reaſon, that the plaintiff ſhould recover the 200. 2 
upon the bond and the copyhold too, which he was now en. 1 
deavouring to do. ap 
Lord Chancellor: There is no reaſon that the plaintiff ſhou!l wha 
have the 2007. on the bond and the copyhold hkewile ; bit and 
the defendant being a plain truſtee, and continuing a truſtee whe 
for the plaintiff, until he has performed the truſt, muſt «- cove 
count for the profits to the plaintiff, who has in equity a it Cry 
cihc right to the land, but in that account the 200 /, and in. his p 
tereſt muſt be deducted, and the defendant the truſtee to hat again 
an allowance for the ſame. caſe | 
for he 

tle ex 

; = cutor 


Bennet | V. 


De Term. S. Michaelis, 172 5. 


ö [ 316] 
Bennet verſus Davis. Caſe gr. 
| £3 | | At the Rolls. 
4 §. having married his daughter to one Bennet a tradeſ- , Pg. ©, Ab. 
. man in London, who was extravagant and in debt, the 114. pl. 6. 
rs 5 E ; 5 8 a One deviſes 
father makes his will, and deviſes the premiſſes in queſtion lands in fee to 
(being lands in fee) to his daughter (the wife of Bennet) for . 1 
ld her ſeparate and peculiar uſe, excluſive of her huſband, to hold 5 
in the ſame to her and her heirs, and that her huſband ſhould not e. _ 
pe- be tenant by the curteſy, nor have theſe lands for his life, in ö 
veſt caſe he ſurvived his wife, but that they ſhould upon the wife's bulband is a 
ws ; tradeſman and 
Vor, death go to her heirs, becomes a bank- 
ap- rupt, . deviſed premiſſes not ſubject to the bankruptcy. 
Soon after this the teſtator dies, and Bennet the huſband 
ging becoming a bankrupt, the commiſſioners aſſign the lands in 
why queſtion (being the lands thus deviſed) to the defendant Davis 
, but in truſt for the creditors; and upon Davis's bringing his 
_ ejectment, the bankrupt's wife by her next friend prefers her 
12 bill againſt Davis the aſſignee and her huſband, in order to 
compel them to aſſign over this eſtate to her ſeparate uſe. 
OY It was objeCted on behalf of the defendant the aſſignee, that 
Rong: he being a creditor, and having the law on his fide, it would 
lechon de hard to take the benefit of the law from him; and that tho 
[pecitt the teſtator might intend theſe lands for the ſeparate uſe of the 
nd an daughter, yet that ſuch his intention was not executed accord- 
* ing to law ; foraſmuch as by law the huſband during the co- 
0 verture was intitled to the wife's eſtate in her right ; and tho' 
OT the teſtator might have deviſed the premiſſes to truſtees for the 
ſeparate uſe of the wife, yet the queſtion now was, not upon 
 ſhou!s what he might have done, but upon what in fact he had done; 
iſe ; but and I mentioned the caſe of Har vey and Harvey, vol. I. 125. [ 317] 
a truſtee where a man had deviſed goods of value to his daughter a feme 
muſt ac covert for her ſeparate uſe, and it not being to truſtees, Lord 
ity 2 [pe- Cnuper apprehended it to be a caſe of difficulty, but declared 
. and in. his preſent thoughts were that the intention of the teſtator was 
ee to halt againſt the rule of law, and void; and I urged, that the 


caſe of a deviſe of a legacy, or of a term to the wife 
for her ſeparate uſe might be good, becauſe theſe remained i in 
tne executor until aſſent, and equity would not compel the exe- 


cutor to aſſent, whereby the intention of the teſtator ſhould 
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De Term. S. Michaelis, 172 5. 


be diſappointed, but would continue the executor a truſtee 
for the feme covert; whereas in the preſent caſe, the deviſe 
being of lands in fee to the wife herſelf, who by virtue of the 
will only, had an immediate title thereto, the huſband muſt 
conſequently be intitled to the profits in her right, and it 
would be repugnant to the aw to ſay, that he ſhould not take 
the profits. 


That here was no truſt, the teſtator never having intended 
to truſt the huſband, and the wife could not be a truſtee for 
herſelf ; beſides the huſband could not properly be a truſtee 
for the wife, they both being but one perſon. 


That all this ſtrained conſtruction was to do that which was 
againſt common right, (v:z.) to create a ſeparate progerty in 
a feme covert; and J put this caſe : 


Suppoſe I ſhould have a rent-charge in fee, and my ſon had 


the land ſubject to the rent-charge, which ſhould amount to 


near the value of the land, after which J ſhould deviſe the 
rent- charge to my ſon (who had the land) and ſay by my will, 
that the rent ſhould not be ſubject to the debts of my ſon, in 
this caſe the rent would be ſubje& to his debts, in regard it 
would be merged, and yet this rent might have been given to 
truſtees, 


On the other hand the plaintiff's counſel would have read 
parol evidence to prove, that the teſtator did not intend theſe 
lands ſhould be liable to the huſband's debts. 


But the court would not permit ſuch evidence to be read, it 
being in the caſe of a deviſe of land, which by the ſtatute muſt 
be all of it in writing. 


As to the chief point, the Maſter of the Rolls took it to be a 
clear caſe, that it was a truſt in the huſband, and that there 
was no difference, where the truſt was created by the act of 
the party and where by the act of law, 


If I ſhould deviſe that my lands ſhould be charged with 
debts or legacies, my heir taking ſuch lands by deſcent would 
be but a truſtee, and no remedy for theſe debts or legacies but 
in equity; ſo in the principal caſe, there being an apparent 
intention and expreſs declaration, that - the wife ſhould enjo? 


theſe lands to her ſeparate uſe, by that means the huſband, 
who 
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who would otherwiſe be intitled to take the profits in his Bexxer v. 


own right during the coverture, is now debarred, and made a Davis. 


truſtee for his wife. 


And admitting the huſband to be a truſtee, then the argu- 
ment of the creditors having the law of their ſide was imma- 
terial; as if the bankrupt had been a truſtee for J. S. his 
bankruptcy ſhould not in equity affect the truſt-eſtate; and 
that in this caſe, tho? the huſband the bankrupt might be te- | 319 ] 
nant by the curteſy, yet he ſhould be but a truſtee for the 
heirs of the wife. | | 


Alſo when the teſtator had a power to deviſe the premiſſes 
to truſtees for the ſeparate uſe of the wife, this court in com- 
pliance with his declared intention, will ſupply the want of 
them, and make the huſband truſtee; and the defendant the 
aſſignee, who claiming under the huſband can have no better 
right (1) than the huſband, muſt join in a conveyance to a 
truſtee, for the ſeparate uſe of the wife. 


| Which was decreed accordingly (2). 


— 


(i) Vide Jacobſon v. Williams, ante, (2)- Reg. Lib. A. 1725. fol. 127. 
1. vol, 382. Bofvil v. Brander, ante, Et vide Rolfe. v. Budaer, Bunb. 187. 
1. vol. 458. Darley v. Darley, 3 Atk. 399. 
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Caſe 92 . 
Lord Chan- 


cellor KING. 
One deviſes 
lands to truſtees 
in fee in truſt 
do apply the 
profits until ſale, 
for the benefit 
of all his four 
children and the 
ſurvivors and 
ſurvivor of them 
equally, and on 
further truſt, 
that as ſoon as 
the truſtees 
ſhall ſee neceſ- 
ſary for the be- 
neht of the 
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Doughty | ver/us Bull, 


Obert Doughty the plaintiff's father being ſeiſed in fee of 


lands in Lincolnſhire, deviſed the ſame to truſtees (his 


wife and ſon- in- law) and their heirs in truſt to apply the rents 
and profits thereof until ſale, for the benefit of all his children, 
A. B. C. and D. and the ſurvivors and ſurvivor of them equally 


part and ſhare alike, and on further truſt, that as ſoon as the 


truſtees ſhould fee neceſſary for the benefit of the children, they 
ſhould ſell the premiſſes and apply the monies for the benefit 


of his children part and part alike, the ſhares of the ſons to be 


paid at twenty-one, and thoſe of the daughters at twenty-one, 
or marriage (1). | 


children, they ſhonld ſell the premiſſes and apply the money for the benefit of his four children, e- 
qually to be paid at twenty-one or marriage; A. the eldeſt of the four children attained twenty-one 
and married and died without iſſue inteitate, leaving a wife. Decreed the land being in all events de- 
| viſed to be ſold, tho" the time for ſa'e was left to the executors, was perſonal 'citate, and A's widow mult 

have a moiety of A's ſhare, and the profits of the land until ſale mutt go as the money arifing upon fale 
would, | 


A. the eldeſt fon attained his age of twenty-one and died 
without iſſue and inteſtate, leaving a wife, upon which the 
plaintiff B. as heir brought a bill againſt the truſtees, praying 
that they might convey to the plaintiff the deceaſed brother's 
ſhare of the fee-ſimple and inheritance of theſe lands, and like- 
wiſe for a ſhare of the rents and profits of the premiſſes that 
had been received by the truſtees, 

The Maſter of the Rolls decreed, that the lands being ce- 

| viſed to be ſold were thereby rendered perſona] eſtate, and 
that all the children were tenants in common, as well of the 
rents and profits accrued before the ſale, as of the money 


— —— —— 


. 


children, equally part and part alibe 
e at the times aforeſaid,” Reg · Lib. 
A, 1723. fol. 558. 


(1) And if any of his ſaid children 
© ſhould die before their ſhares became 
„due, then ſuch ſhare thould be paid 


to the furvivers or ſurvivor of ſuch 2 
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ariſing by the 145 and that the wife of the deceaſed ſon 
ſhould have a moiety of the ſaid deceaſed ſon's ſhare, as well 
of the rents received in her ſaid huſband's life-time as of his 
ſhare of the monies which were to ariſe by the ſale. Upon 
- which an appeal was brought before Lord Chancellor King, 
and it was objected that as to the rents accrued in the life of 
the eldeſt ſon, who was dead, theſe rents being directed to be 
for the benefit of all the children and the ſurvivors and ſur- 
vivor of them, they were jointenants thereof, for which rea- 


of the ſtatute of diſtribution, and the ſubſequent words equally 10 
us be divided part and ſhare alike, being only words of implication, 
ts and ſuch|as in a deed would not make a tenancy in common 
en, (a) muſt give way to the expreſs words by which theſe rents 
Ily were directed to go to the ſurvivor. 

the Lord Chancellor: The rents before the ſale were to go in 
hey the ſame manner as the monies ariſing by the ſale, and all was 
efit to go in common. 

de 


As to the other point (which was the clitef) it was edel, 
that this queſtion was now purely betwixt the heir and admi- 
niſtrator, whether upon the words of the will this land was 

eng e. turned into perſonal eſtate or not? that the eldeſt ſon who 
2 was dead had left no creditor, and that the land was not ab- 
att | ſolutely and indefinitely directed to be ſold, but as ſoon as the 
truſtees ſhould fee it neceſſary for the benefit of the children; 


one, 


d died and the truſtees being made defendants did by their anſwer 
h the upon their oaths ſay, that they thought it was not for the be- 
raying nefit of the children, that the land ſhould: be fold ; that the reſt 
hits of the children were infants, and could not judge one way or 
d like- other; and in point of reaſon it ſeemed not to be for the bene- 
s that it of the children (at leaſt as yet) to have a ſale; for at preſent 
the children's proviſion was ſafer, while ſecured by terra firma, 

Dy than when turned into money, which might lie dead and yield 
te, and no profit; and if put out, might be loſt upon an ill ſecurity ; 
of the whereas while it continued upon land, it could not be loſt; 
3 and tho' it was true, that (regularly ſpeaking) lands deviſed 
to be ſold are thereby turned into money, and conſtrued in e- 

«+ alike quity as perſonal eſtate, yet that was not ſo in all caſes; as 


eg. Lid. luppoſe lands were deviſed to be ſold for payment of debts, 
| and on the teſtator” s death it ſhould appear, that the debts 


ariſing 0 | ; R might 


ſon the widow of the eldeſt ſon ſhould not have a ſhare upon 


DovenTy 
yu, 
BuLL, 


(a) Vide ante 
282. 
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k DovenuryY might be paid in a reaſonable time out of the profits, or by a 
1 5 05 ſale of a ſmall part only of the eſtate; in the one caſe no part 
is 2 of the land, and in the other but a ſufficient part thereof 
1 5 ſhould be ſold, and this in favour of the heir; ſo in the prin- 
i* | cipal caſe, in favour of the heir and againſt the adminiſtrator, 
bY the land not being as yet ſold, nor thought proper to be ſold by 
if the truſtees, nor decreed to be ſold by the court in the life of 
the eldeſt ſon, it ought, as to the eldeſt ſon at leaſt, to be 
| [ 323 } eſteemed, as in fact and truth it was, a real eſtate. 
Lord Chancellor : The rule being, that lands deviſed to be 
ſold are thereby made perſonal eſtate, this caſe is within ſuch 
rule; the lands are here deviſed to be fold, and only the time 
of the ſale left to the diſcretion of the truſtees ; wherefore this | 
caſe being within the ras rule, muſt be timed ac. : 
cordingly. e 
TTT : 
C/4 ns Go 22 —.— 3 Z « fes. 
= Stephens verſus Stephens. 
if Cate 93. eX 
# if Lord Chan- N E ſeiſed of a leaſehold eſtate for the life of A. held of he 
4 cellor KIS. the church, makes his will, and after ſeveral legacies de- 
+ | 45544 ual viſes an annuity out of the leaſehold premiſſes to B. for his ing 
| 3 e we 85 life, and directs that if B. ſurvives . (the ceſtui que vie par 
| ; eee e in the leaſe) then the teſtator's executor ſhall purchaſe the 


tor had ſhould 
die, the teſta- 
tor's executors 
ſnould purchaſe 
the premiſlcs 
for the life of 
J. 8. the teſta- 
tor's kinſman, 
but it tuck pure 
chaſe could not 
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be made, then the ſurplus of his perſonal eſtate to 80 to another; whether J. S. takes any I 
tereſt by the wi. * 


' teſtator's money, the plaintiff ought to have this leaſe, and 


leaſchold premiſſes for the life of C. the teſtator's kinſman; 
and then deviſes that his executor out of the ſurplus of the 
leaſehold and perſonal eſtate ſhall keep the premiſſes in repair; 
but if the leaſehold premiſſes could not be ſo purchaſed, then 
he deviſes the ſurplus of the eſtate to the plaintiff, and makes 
J. S. his executor in truſt only, giving him a ſmall legacy. 


The executor purchaſed the leaſehold premiſſes for the lite 
of C. and the queſtion was, whether the plaintiff or the de- 
fendant C. was intitled to the ſurplus of the profits thereof! 


For the plaintiff it was urged by the Solicitor General that 
as, if the leaſe could not be purchaſed for C. 's life, the plain. 
tiff was then to have that money with which the purchaſe 5 
to have been made, ſo now the leaſe was purchaſed with the 


eat 
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that the teſtator muſt intend ſo, otherwiſe he would have 
oiven.the money, if not laid out in the purchaſe, to the de- 
fendant C. which the will had not done; that it was a very 
idle pretence for C. to claim the leaſe for no other reaſon but 
becauſe he was one of the lives for which the leaſe was taken, 
which could relate only to the duration of the leaſe, and did 
not import any benefit to the defendant. Alſo if there was 
10 diſpoſition of the leaſe by the will, then the teſtator would 
have died inteſtate as to this leaſe, and conſequently it muſt 
have gone to his next of kin, _— to the ſtatute of diſtri- 
bution of inteſtates eſtates. 


Lord Chancellor: The plaintiff cannot have this leaſe, the 
ceviſe to him being upon a contingency which never happen- 
ed, (viz.) if the leaſehold premiſſes could not be purchaſed 
for the life of the defendant, whereas ſuch purchaſe has been 
made by the executor. 


z2d%, The executor cannot claim the leaſe, he being only 
exccutor in truſt, and having an expreſs legacy, neither does 
he in fact lay claim to the fame, 


300) The next of kin will not be intitled thereto, it appear- 
ing that the teſtator did not intend to die inteſtate as to any 
part of his eſtate, But, | | 


4thly, The defendant C. is the perſon intitled to the leaſe- 
hold premiſſes, this being the caſe of a weſtern manor where 
it is the uſual way to put in a ſon's, a daughter's or a wife's 
life, by which it is meant to give the eſtate to ſuch ſon or 
daughter, Sc. and this the rather appears to have been a 
beneficial deviſe, becauſe in the deviſing clauſe the teſtator 
calls the defendant his kinſman, and here lighter words will 
lerre to give the leaſehold premiſſes to the defendant, for- 


much as no other perſon can take them, and it is a dark. 


will, 


But afterwards upon a W for the reaſons given by 
tte Solicitor General, the Chancellor reverſed his former de- 


cree, and held that by this will the plaintiff was intitled to 
the leaſe (1). 
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STEPHENS 
Vs 
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(i) Reg. Lib. B. 1725. fol. 454. 
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Caſe 94. : Eden verſus Foſter. 

3 Chan- HE free grammar ſchool of Birmingham was founded 

dee, Lis by king Edward the 6th, who endowed the ſaid ſchool, 
or 1e 


fuse bz, ind by his letters patent appointed perpetual governors there- 

- Set i 

Lord Chief of, who were thereby enabled to make laws and ordinances 

Baron GIL- for the better government of the ſaid ſchool, but by the letters 
BERT. i ; 

: ah ©, Patent no expreſs viſitor was appointed, and the legal eſtate of 
e a. in A. 
36. K. he the endowment 2 2 veſted in theſe governors, 

2 Ed. Ca. All. C. 3g. Cop. zes. 

199. pl. 5. The King founds a ſchool, = —_ it, and appoints governors who have the legal 


eſtate of the endowment veſted in them, and there are no expreſs words appointing them viſitors ; ; re- 
{volved a commiſion may iffue to viſit and call to an account theſe governors. 


After a commiſſion had iſſued under the great ſeal to inſpect 
the management of the governors, and all the exceptions be- 
ing already heard and over-ruled, it was now objected to this 
commiſſion, that the king having appointed governors, had 
by implication made them viſitors likewiſe, the conſequence 
of which was, that the crown could not iſſue out a commiſſion 
to viſit or inſpect the conduct of theſe governors, according to 
the expreſs words of lord Coke in roth N coded 31. 4. the caſe 
of Sutton's hoſpital. 


326 The matter firſt came on before Lord Chancellor Maccl:- 
field, and afterwards before Lord King, who defired the aſſit- 
ance of Lord Chief Juſtice Eyre, and Lord Chief Baron Gil. 
bert, and accordingly the opinion of the court was now 
delivered ſeriatim, that the commiſſion was good. 


mit 

1/?, It was laid down as a rule, that where the king is foun- bet 
der, in that caſe his Majeſty and his ſucceſſors are viſitors ; but Wl bor. 
where a private perſon is founder, there ſuch private perſons con 
and his heirs are, by implication of law, viſitors. pro 
2%, That tho' this viſitatorial power did reſult to the by t 
founder and his heirs, yet the founder might veſt or ſubſtitute prec 
ſuch viſitatorial right in any other perſon or his heirs. lame 


zy, They conceived it to be unrzaſonable and of mil- 
chievous confequence, that where governors are appointed, 
theſe, by conſtruction of law, and without any more ſhould 
be viſitors, ſhould have an abſolute power, and remain ex- 
empt from being viſited themſelves. And thereſore, 


4 bi . 
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4thly, That in thoſe caſes where the governors or viſitors Eber 
are ſaid not to be accountable, it muſt be intended, where ſuch F * 
: 8 OST ER. 
governors have the power of government only, and not where 


they have the (a) legal eſtate and are intruſted with the re- (a) Vide Duke's 
Charitable uſes,- 
ceipt of the rents and profits, (as in the preſent caſe) for it pag. 68. cap. 6. 


would be of the moſt pernicious conſequence imaginable, that hofcteat - — 
any perſon intruſted with the receipt of rents and profits, and ton-Coldfield, 

; : 1 and the like 
eſpecially for a charity, though they * miſemploy never ſo determination 


| | in the caſe of 
much theſe rents and profits, ſhould yet be unaccountable E A 


for their receipts; this would be ſuch a privilege as _— of Pydwers verſus 
the mayor and 
itſelf be a temptation to a breach of truſt. 


corporation of 
Morpeth, 
Duke's Ch, 69. which the chancellor and chief baron cited on this occaſion and affirmed to be law. 


E23 Ox. 
e. 
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5thly, That the word [governor] 410 not of itſelf imply [* 227 ] 
viſitor; and to make ſuch a conſtruction of the word againſt 
the common and natural meaning of it, and when ſuch a 
ſtrained conſtruction could not be for the benefit, but rather 
to the great prejudice of the charity, would be very unrea- 
ſonable ; beſides, it would be making the king's charter ope- 
rate to a double intent, which ought not to be. 


_ bthly Whereas it had been objected that the commiſſioners A power 3 
by this commiſſion had a power given them to make by-laws, siven to com- 
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by virtue whereof ſuch by-laws might be made as would de- = by-king 4 ; 
cles: roy even the directions of the original founder, and the very a, 1 4 
affiſt- end of the char! 19 | where the power 2 
\ Gil- given to ſuch 18 
| commiſſioners to make by-laws is too extenſive, it will be void only pro tanto. we 
FOOT To this it was anſwered, that the power given to theſe com- 4 
miſſioners for the making of by-laws muſt be intended for the 44 
foun- better regulating and preſerving the charities given, and not 7H ; 
rs; but br the perverting or overturning them; and if the letters of 1 
perſons commiſſion gave any larger power, they would be void only 4 a 
pro tanto; tho' it was obſerved with regard to the powers given 1 
to the by the preſent commiſſion, that they did not differ from ſeveral 
bſtitute precedents of the like nature, which were all penned in the 
ſame manner; as for inſtance, in the caſes of JVinbourne, 
of mil- Baſingſtoke, and Plymouth ſchools, in all which governors were 
inted, appointed, but yet theſe ſchools are, and have been viſited; 


ſhould lo that the objection was over-ruled, and the commiſſion [ 328 
under the great ſeal reſolved to be well iſſued. | 


Sir 


Caſe 95. 


Lord euch 
cellor KING. 


2 Eq. Ca. Ab. 
559. pl. 5 
773. Pl. 76, 
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Sir Barnham Rider verſus Sir Charles Wager 
& al', & e cont. 


N Dmiral Littleton by will dated 18 March 170 3. deviſed to 
his wife {ix houſes in Bury-/treet, London, in the poſſeſſion 


of in bar of dower, and ſubject to his legacies deviſed to 


his eldeſt daughter and her heirs one moiety of his real eſtate, 


as alſo: one moiety of his perſonal eſtate, and deviſed to his 
younger daughter and her heirs the other moiety of his real 
eſtate and allo of his perſonal eſtate ; he deviſed to his godſon 
James Maſters ſecond ſon of Sir Harcourt Maſters 500 J. part 
of the money owing to him by Sir Harcourt ; the reſt of the 
money owing to him by Sir Harcourt he gave to and amongſt 
all the reſt of the younger children of Sir Harcourt, the ſame 
to remain in Sir Harcourt's hands until the children ſhould be 
capable of receiving it; and the legacy or ſhare of any of 
them dying before ſuch time, to go to the ſurvivors and ſur- 


 vivor of them. 


Afterwards the teſtator married his eldeſt daughter to the 
plaintiff Sir Barnham Rider, giving with her a portion of 
5000/1. in money, and previous to that marriage, by articles 
dated the 28th of October 1717. covenanted to ſettle one 
moiety of all his real eſtate to the uſe of himſelf for life, re- 
mainder to Sir Barnham and his intended wife for their lives, 
remainder to the younger children of the marriage in tail gene- 
ral, remainder to Sir Barnham in fee, and alſo covenanted, 
that he would ſtand poſſeſſed of one moiety of all ſuch per- 
ſonal eſtate as he ſhould leave at his death, (ſubje& only to his 
debts and ſuch legacies as ſhould amount to 5000 /.) in truft 
for Sir Barnham and his ſaid intended wife for their lives, ank 
afterwards to be paid to their younger children, 


Subſequent to this the teſtator made a colith to his will, 
thereby reciting, that he had by deed dated the ſame day, pur- 
ſuant to a power, limited à jointure of 400 J. per annum to 
his wife for her life in bar of dower, and then gave his 
South-fea ſtock (being about 3000/7.) to his youngeſt daugh- 


ter, and confirmed his former will ſubject to the articles 


made on the marriage of his daughter to Sir Barnham Rs 
| an 
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and the teſtator having a debt due to him from one Batſon his 
brother-in-law of 300 l. by his codicil deviſed to this Batſon 


the money owing from him to the teſtator. 


After the making of this will and codicil, the teſtator and 
his wife mortgaged the ſaid eſtate to one Clayton for 30007. 
about which time Sir Harcourt Maſters, who at the making 
of the will was indebted to the teſtator in about 1000 J. did 
at the teſtator's deſire pay in this 10001. unto the teſtator. ö 


Alſo Batſon acquainting the teſtator that he would pay him 
in his debt, the teſtator thereupon ordered his agent to receive 
the ſame from Batſon, but to take no intereſt. 


After the making of this will, and in the life-time of the 
teſtator, the ſecond ſon of Sir Harcourt Maſiers died, but Sir 
Harcourt's other younger ſons were. then living, and made 
plaintiffs in the croſs cauſe, 

Hereupon the queſtions were, 1/7, whether the younger 
children of Sir Harcourt Maſters were intitled to any part of 
the 1000 l. debt given them by the will, but received by the 
teſtator after the making thereof. 


RIDER Y. 
WAGER, 


[ 330 I 


A. having a debt 


due to him trom 
J. S. deviſes 
500 l. of it to 
B. and the 1e- 
ſidue of it to C. 


but does not mention what the debt is which is owing from J. S. A. receives the whole debt in 
his life-time, B. dies in the teſtator's life. time: the teſtator's receiving in the debt in his own life - 
time is an ademption of the legacy, as to the deviſe of the refiduum of the debt; but it may be 


'0tt;erwiſe as to the certain legacy given to B. if B. had ſurvived the teſtator. 


And as to this it was argued, that with reſpect to the 500 /. 
part of the ſaid debt given by the teſtator to the ſecond ſon of 
Sir Harcourt, if the ſecond ſon had ſurvived the teſtator there 
might have been ſome reaſon, that though the teſtator after 
the making of his will had received the ſame, yet the ſecond 
ſon of Sir Harcourt ſhould be intitled thereto, becauſe it 
was a certain (1) ſum of 500 J. which was given by the will 


A. de viſes zool. 
legacy to the ſe- 
cond ſon of J. S. 
and deviſes o- 
ther legacies to 
the other {ons of 
J. S. and de- 
clares, that if 
any of the 
younger tons of 
J 5. mould die 
before they are 


©2padle of receiving their ſhare, the ſhare or legacy of him ſo dying ſball go to the ſurvivor ; the 
lecond ſon dies in the teftator's life-time, this 500 l. given to the ſecond fon ſhall not ſurvive, 


— 


(1) In Attorney General v. Parkyns, 
before lord Camden, in Mich. term, 
1769, his lordſhip took the diſtinction 

tween a legacy of a certain ſum due 
from a particular perſon, and a le- 
zacy of ſuch debt generally, conſidering 
dne tar mer as a legacy of quantity, but 
me latter as /pecrfic, - But lord T huriow 


mn gi ing judgment in Aſburner v. Mac- 


LO 
ge” on the 18th of Tuly 1786, 


2 


e CA Kn 109, 


ſaid he could not accede to that diſ- 
tinction (although lord Camden certain- 
ly appeared to have taken it) but de- 
creed a legacy of the principal of 
A.*'s bond for 35001.” to be a /pecific 
legacy, (notwithitanding the /m was 
named) and to be adeemed pro tanto by 
the teſtator having received part of it 
in his liſe-time, as a dividend under 
the bankruptcy of the obligor. 

to 
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to the ſaid ſecond ſon; and where a certain ſum is given out 


| of any fund, if the teſtator himſelf in his life-time receives it, 
whereby his perſonal eſtate is increaſed, this muſt be made 
good to the legatee out of fome other part of the perſonal 
eſtate ; but where the thing given is ſpecific, (via.) ſuch 2 


debt, or the reſidue of the ſaid debt, and the teſtator himſelf 
afterwards receives in this debt; as the deviſe is ſpecific, and 
the thing in ſpecie by the act of the teſtator does not continue 
to have any ſubſiſtence, this is properly and reaſonably an 


ademption of the legacy; and that it is a material diſtinction 


where the teſtator (1) himſelf calls in a debt which he has 
deviſed by his will, and where the debtor unprovoked or un- 
called upon pays it in; for in the latter caſe it cannot be ſaid to 
be the act of the teſtator, and therefore would be no ademption 
nor revocation of the will ; but in the former caſe (and which 


| was the preſent caſe) the admiral called for the debt from Sir 


Harcourt, and having received it, and the legacy of the re- 


ſidue to the younger children of Sir Harcourt being ſpecihic, 


the teſtator himſelf had by his own act put an end to the le- 


gacy and extinguiſhed the ſame. 


And though objected that by this will it was declared, that 
if any of the younger children of Sir Harcourt Maſters ſhould 
die before they were capable of receiving their ſhare, then the 
ſhare or legacy of him or her ſo dying ſhould go to the fur- 
vivors or ſurvivor ; 


Yet the court took it, that this muſt be intended if the le- 
gatee ſhould have ſurvived the teſtator, ſo that the right to 
the legacy became veſted in him, and that in ſuch caſe only 
the ſurvivor ſhould take; but that where the legatee died 
in the life of the teſtator, as nothing could ever veſt in the 
legatez, ſo neither could it ſurvive (2) from him; but at the 
ſame time the court admitted, that where a deviſe is to 4. 


(1) So, Orme v. Smith, 1 Eq. Ca. Ab. opinions were approved of by lord Can. 
302, . 2. 


Croc hat v. Crockat, ante den and lord Thur/cv, in the above. 


165. Partridge v. Partridge, Ca. temp. mentioned caſes of Attorney General v. 


Tal. 228. 


Sed contrà, Earl of Thomond Parkyns, and Aſvburner v. Macgevire. 


v. Farl of Suffolk, ante, 1 vol. 404. (2) Sed vide Perkins v. Mickletharatte 
Ford v. Fleming, poſt. 469. Aten v. ante, 1 vol. 274. Willing v. Haine, 
Ajhton, poſt. 3 vol. 386. Drinkwater poſt. 3 vol. 113. 

v. Falcener, 2 Vez. 623. And the latter 
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for life, remainder to B. and A. dies in the teſtator's life-time, 
B. ſhall take preſently; or if a deviſe be to A. (a) and B. 
and A. dies in the teſtator's life-time, and then the teftator 
dies, there B. ſhall have the whole ; for theſe caſes ſeem to 
be within the plain anden of the teſtator; but in the prin- 


Harcourt Ma firs were extinct, and ſhould not be made good 
and upon this point were cited Raymond 335. Paulet's caſe, 


Swinbourne 7 part cap. 20, 447+ and the caſe of (b) Orm v. 
Smith, 


* 2dy, As to the point where the teſtator deviſed to Batſon 
the money which he owed the teſtator, and which he after- 
wards himſelf received, Lord Chancellor ſaid this alſo was clear ; 
tor though the evidence was not ſo ſtrong as to the teſtator's 
calling in the money, yet there did not appear to have been 
any intention in him to forgive any thing but the intereſt of 
this debt, and that this was intended to be no more than a 


at releaſe by a will, which though not in (1) ſtrictneſs a releaſe 
10 (for it being by will could operate only as a legacy, and muſt 
he be aſſets, and liable to pay the debts of the teſtator) yet it 
15 ſcemed only intended as a releaſe by his will, which intention 
was altered by the teſtator's conſenting in his life-time to 
le- receive the debt himſelf, and the will intimated no more than 
t to that the teſtator's executors ſhould not after his death give any 
nh trouble or moleſtation to Batſon for this debt; and therefore 
died 35 to this legacy claimed by Bat/on, the court declared that 
| the it was alſo extinct. 
| the The next point was concerning the moiety of the real eſtate 
0 4 of admiral Littleton, which he covenanted to ſettle to the 
— ule of himſelf for life, remainder to the uſe of Sir Parnham 
Can · Ryder, Sc. 


bove- 


ral v. 


Wards receives it 


RIDER wv. 
WaAckR. 
(4) Show. 91. 

Salk. 238. 


2 


(5) 2 Vern. 681. 
Abridgment ot 
Caſes in Equity 
302. 

B. owes A. a 
debt, A. by will 
gives the debt 
to B. and after - 


himſelf in his 
life-time ; this 
is an ademption 
of the legacy. 


[ *332 3 


irt. 
want. 
— aint, 


(1 1) Vide Elliot v. Davenport, ine, 


8 do. 
ol. 83. Siothorp v. Moxom, 3 Atk. 
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a moiety of his 
real eſtate upon 
the huſband that 
marries B. the 
huſband ſhall 
have one moiety 
by the ſettle- 
went, and the 
wife the moiety 
of the other mo- 
iety by the will, 


(a) 2 Ve-n.115. Preced. i in Chan. 183. 
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Riven e. And it was inſiſted, and fo held by the court, that thouch Il e 
WAGER. this was but a covenant; and therefore at law no revocation and 
e of the will by which the teſtator had diſpoſed of his real eſtate, whe 
ſuages, and the yet that the ſame being for a valuable conſideration, was in perl 
reſt of his real - 8 18 Io ; 7 his! 
eſtate equally to equity tanfamount to a Conveyance, and Conlequently in equity | 
ave | mar (1) a revocation of the will, as to the moiety of the fix 155 
1 a R . . $27.6 
afterwards on houſes * deviſed bythe teſtator to his wife; ſo that the plaintiff _ 
e, de Sir Barnham Ryder was intitled to one clear moiety of the rea] Y 
er he covenants eſtate, and to an account of the rents and profits 1 from the it 
to ſettle one mo- 
iety on her and the death of the teſtator. But, from 
der huſband; that a 
e deviſe of the fix houſes ſhall be good, and ſubſiſt out of the remaining moiety. 
3 vin 
1 3324 As to the ſix houſes deviſed to the teſtator's wife, it being g 
. , | | | arnt 
the teſtator's intention that ſhe ſhould have them, the court ip 
: . . 2 IS WI 
held that ſhe ſhould have a ſatisfaction out of the remaining 7 
f N ; ic 
moiety, and that the wife ſhould not ſuffer by the marriage- 4 
N 28 | gain 
articles, there being enough out of the other moiety to ſupply pe, 
g . f ove 
and ſatisfy the deviſe of the fix houſes to her; altho' on the 1. 1 
a f ; > = ught 
other ſide it was objected, that the wife having a jointure of "a 
ager 
4001. per annum made to her, there was the leſs reaſon for 8 
0 - . . , 01 
the court to ſtrain any thing in her favour againſt the co- beit bona 
E . e 
the youngeſt daughter, who was left but indifferently provided maier 
for, the remainder of this 400 J. per annum jointure being to / 
16334 go over, after the jointreſs's death, to collateral heirs male. J., 
4 108 34. In the next place, as to the other moiety of the real eſtate, lis wife 
_—_ . it was decreed, that the teſtator's widow was to have for het ad nne 
viſe one moiety life fix houſes part thereof, and the reſidue of ſuch moiety ſub- Lerd ( 
this real and . 55 >» ; 
Gd efiate ject to the wife's eſtate for life in the fix houſes, to be divided ſition oro 
to B. the other jn moieties, one moiety thereof to go to the elder daughter, 
moiety of his . ; , : 6thly, 
cal and perlonal and the other to the younger; and tho” it was inſiſted, that it rug be. 
— ag appeared to be the plain intention of the teſtator that boch WY... : out « 
n confideration daughters ſhould have equal portions by the 5000 J. in monef eig 
of marriage co- . ; ealt defo 
venants to ſettle given to the eldeſt daughter on her marriage, and the 5000. termine 


which the teſtator reſerved power to diſpoſe of in legacies h 
his will, and that it was a very (a) common caſe, where 3 
man by will gives a portion of 1000/7. to one of his daughters 
and afterwards lives to marry that daughter, and gives * hel 


(1) Vide 


ve. 681. 


2) Vid: 

10007. or ſome greater portion, to conſtrue ſuch portion ep. .z, 
go in ſatisfaction and diſcharge of the legacy, it being 25 1 N re, 
. This v 


(1) So, Cotter v. ee poſt. . 


the 
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the teſtator had himſelf paid his own legacy in his life-time; 
and that it was within the ſame reaſon in the preſent caſe, 
where the teſtator by his will gave a moiety of his real and 
perſonal eſtate, to his eldeſt daughter, and afterwards in 
his life-time upon her marriage, gave her a moiety of his real 
and perſonal eftate, that this ſhould be a ſatisfaction and pay- 
ment of the legacy: (1). | 


Yet to this the Lord Chancellor (aid, that tho' it mi ;oht be 
the intention of the teſtator, it was nevertheleſs going too far 
from plain words; and this cafe was the ſtronger, in regard 
that after the teſtator had entered into theſe articles for the 
giving half his real and perſonal eſtate to the plaintiff Sir 
Barnham Ryder, he executed a codicil whereby he confirmed 
his will ſubject to the articles ; which confirmation was a re- 
publication (2) of his will, and as if he had wrote it over 
again, or had afterwards for a valuable conſideration aſſigned 
over a moiety of his real and perſonal eſtate to his eldeſt 


N daughter, by which the ſaid moiety thus diſpoſed of did no 
A longer continue any part of the teſtator's eſtate, ſo that the 
by teſtator afterwards by deviſing a moiety of his real and per- 
eit 


ſonal eſtate, muſt be intended to have meant the remaining 


jded moiety only, and to have divided that moiety into moieties. 
g to . 4 
0 thly, It being urged that the teſtator admiral Littleton and 


ls wife having joined in the mortgage by leaſe and releaſe 
and fine, this was a revocation of the admiral's will: 


Lerd Chancellor: replied, that it could only be a revoca- 
tion pro tanto (3). 


6th/y, It was contended that this mortgage being a debt, 
muſt be paid out of the perſonal eſtate, nay that it ſhould be 
paid out of the perſonal eſtate prior to the ſpecific legacies, at 
leaſt before the pecuniary legacies, and it was ſaid to have been 
letermined (a), that a mortgage ſhould be paid out of the 


RiDER V. 
Wackx- 


One by dee 
and fine morte 
gages, this a 
revocation of a 
will only pro- 
tanto, 


1 335 J 


8 * bet r. (3) So, York v. Stone, 


gkterd | (1 l) Vide Hartop v. - Whitmore, ante, 1 Lord Montfort, 1 Vez. 485. 


1 Salk. 158. 


2) Vide Acherley v. Vernon, Com. Perkins v. Walker, 1 Vern. g7. Hall Ve 


rtion 0 ep. 381. and 3 Bro. P. C. 107. Port- Daunch, 1 Vern, 329, 342. 
ng a5 Harter, 1 Vez. 437. Gibjon v. Freeman, 3 Atk. 748, 


Parſons v. 


This was determined in the caſe of Ball v. Ball, by lord Macclesfield in 1729. 


the 


perſonal 
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De Term. 8. Hill. 1725. 


Rip ER v. perſonal eſtate, in preference to the cuſtomary or orphanage 


R1D2R. part by the cuſtom of London; which laſt was admitted by the te 
ne court, becauſe the cuſtom of London cannot take place til * 
The perfor after the debts paid, however it was afterwards admitted þ | 
man ſhall be ap. counſel on both fides, that the land being made by the teſta. ſon 
plied to pay 
mortgages, = tor himſelf a fund for the payment of the mortgage- monej, mu 
—_—— 3 tho' the ſame ſhould be eaſed againſt an adminiſtrator or re. 2 
orphanage part, 1 Id ' e f | 
res 6, phi ſiduary legatee, yet it ſhould not be eaſ d ſo as to diſappoint 193 
fiduary legatee, any of the debts, or even (1) legacies given by the will, either he h 
but not againſt _ ? : 
a pecuniary or ſpecific or pecuniary. 
7 legatee. 
* A 
vag. with! 
5 So, Ti , Tipping v. Tipping, ante, 1 vol. 694, Davis v. Gardiner, ante, 190, &, all tþ 
„ One a Head Wt 693. a 
as the 
but t! 
Caſe 96. Cheſter verſus Painter. ife th 
At the Coun- | ve th 
ci]. Bf PON an appeal to the king in council from a decreein ne 
2 Eq. Ca. Ab. the court of Chancery in the iſland of Antigua: to gi 
373» pl. 21» : L the We 
375. pl. 24. 560. pl. 6, One deviſes a third of all his eſtate whatſoever to his wife, and m | 
thirds of all his real and perſonal eſtate to his ſon J. S. and his heirs; the wife has but an eſtate for But 
life in the third part of the real eſtate, the word ** eſtate” being intended to deſcribe the“ thing” only, FR: 
and not the ** intereſt” in the "thing, and when the teſtator intends to paſs a fee, he adds the won tne 
4 heirs” to the word “ eſtate.“ they al 
. 1 umous 
The caſe was: One John Painter ſeiſed in fee of a rail A 
eſtate, and poſſeſſed of a perſonal eſtate, in June 1711. made Ning 5 
: R ns . 8 
336] his will, and thereby gave and bequeathed one third part Who the 
all his eſtate whatſoever to his wife Anne, and deviſed to his my : 
John Painter and to his heirs two thirds of all his real and pet- 000% 
: . * . / ; 
ſonal eſtate, upon condition to pay his debts ; and gave "TS 
J. S. the ſum of payable at twenty-one, and in d. - 
| : 3 me exec 
mean time he to have the yearly ſum of — which did ua 
amount to the intereſt of the legacy given to him. J. S. cm. 
me dev. 


under twenty-one, and his executors demanded the legs 


preſently. 

In the privy council were preſent inter a the Lord Clio * Bor 
Juſtice Raymond, Sir Zoſeph Jekyll Maſter of the Rolls, is dg 
the Lord Chief Juſtice Eyre; and the queſtions were, tool 

| | had 
3 1 You. 


De Term. S. Hill. 1725. : 


1%, Whether the wife, to whom the third part of all the Crore v. 
teſtator's eſtate whatſoever was deviſed, ſhould have an eſtate PAIx TEA. 
in fee, or only an eſtate for life? (1) | 


24\;y, Whether the wife ſhould have a third part of the per- 
ſonal eſtate free from the debts, or only a third part of ſo 
much as ſhould remain after payment of debts? 

zaly, Whether the executor of F. S. ſhould be paid this 2 
lezacy preſently, or wait until ſuch time as F. S. would, if of 21, . 58 
de had lived, have attained his age of twenty-one, pk 


: not have the le- 
gacy until ſuch time, as A. ſhould have come to 21, it he had lived, 


As to the firſt, the Chief Juſtices and the Maſter of the Rolls 
without difficulty held, that by the deviſe of a third part. of 
all the teſtator's eſtate whatſoever the land did paſs, as well 
as the perſonal eſtate, by virtue of the word [ whatſoever } 

but they conceived that the wife ſhould have but an eſtate for 
| life therein, the word ſeſtate] being rather a deſcription of 
the thing itſelf, than of the teſtator's intereſt in it; and by [ 337 ] 
the next clauſe it appeared, that where the teſtator intended 
to give a fee, there he took care to add the word [heirs] to 
the word [eſtate. ] F 

But as to the other two points, the Judges and the Maſter 
/. the Rolls took time to conſider, and having met together, 
ney all agreed, and Raymond C. J. delivered it as their una- 
nimous opinion with regard to the ſecond point, that the 
widow ſhould have her thirds not liable to the debts, they 


ee in 


and tw 
tate for 
8 onhh, 
he won 


a real 


„ madt being by the expreſs words of the will fixed upon the other 
5 two thirds, by which the deviſe to the wife was rendered 
his {0 | 


dear; and upon this point were cited Dy. 59. 5. 164. a. 


nd pete C700. 149. 


ve t0 55 n RO, f £ 
82 * As to the third point they likewiſe held unanimouſly, that (a) Vide poft. 
in the + 3 . a 478. Laundy v. 
* * executors of the iegatec ſhould (a) wait for their legacy Williams, #1, 
1 "I 2 7 the diſtinction 
8 gel en eee the executors or adminiſtrators of a legatee dying before the day of payment, 
+ 0+ a the deviſee over. ; 


lege 


* 


(1) On this head vide Barry v. Zdgaverth, poſt. 3 23. 


\-g Chit 1 But ſee the caſe of 1bbetſon v. Beckwith, where the deviſe wag, of 4 my 
11s, a 4 to 4. for life, and g T. D. after her death, ha taking the teſtator', name, 
01153 bu he retuſed, to B. and her heirs for ever. The Maſter of the Rolls nei; 


a took only an eſtate for life; but 11 Dec. 173 5. lord Talber was of opinion 
+ bad a fee, and varied the decree at the Rolli. Ca. temp. Tal. 157. 
or. II. . 8 | | until 
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PAINT ER. 


Caſe 97. 
Lord Chan—ů 
cellor KI NSG. 
2 Eq. Ca. Ab. 
441. pl 45. 


In 1he cate of a 
will, tho' an ex- 


De Term, 8. 43920. 


until ſuch time as their teſtator ſnould, in caſe he had lived, 
have attained twenty-one, it being unreaſonable that the exe- 


cutors of J. S. ſtanding in his place ſhould be in a better 
caſe than F. S. himfelf would have been, had he been living; 
and it was to be preſumed that the firſt teſtator had made x 
computation of his eſtate, and conſidered when the ſame would 
beſt bear and allow of the payment of this legacy; and there 
could be no reaſon given why an uncertain - accident ſhould 
accelerate the payment of this legacy before the time which 
was at firſt intended for that purpoſe. See in ſupport of this 
reſolution, 2 Fern. G4, 199, but 1 Leo. 277. Lady Lade“ 
caſe, contra. 

The above caſe was reported to me by the right honourable 
Sir Jeep Jekyll Malter of the Rolls. | 


Attorney General ver/us Tlooker, and Somner 
ver/us Hooker. 


52 II IS ſuit (/ater a) was for a diſtribution of the ſurpiu: 


of a perſonal eſtate: 


preſs legacy be given to the executors, yet if a legacy is alſo given to the next of kin, this is equil! 
a bar to the next of. Kin, as to the executors; and therefore if the ſurplus be not aiſpoted ot 


the will, the exccutors fliall have it. Qu. . 5. fee. . : 322. 


153383 


The cafe was, one having a ſiſter, who was next of kin 
and having ſeveral fums of money in the South-ſea and bank, 
made his uill, whereby ne deviſed 1001. per annum to his 
ſiſter for life, and the reſidue of his bank-ſtock to his ct: 


per aunum out of his South-/ea ſtock 
he deviied 


cutor, and deviſed 


to remainder of his ſaid ſtocks to — 
the furniture of his houſe to his executor and the heirs of l 
body, giving an exprefs legacy of a ſum of money to his {ifte\ 
and making one who did not appear to be any relation to bi 
exccutor ; but there was no diſpoſition of the ſurplus of f 
perſonal eſtate. On the death of the teſtator, the queſto 
was, how the reſidue of the perſonal eſtate ſhould go! 
Inſiſted by Mr. Lutuyche and Mr. Taibzt on behalf of 8 
ſiſter the next of kin, that here being an expreſs legacy to! 
exccutor, it neceſſarily implied that he was to have no mm 
expreſſio unius eſt excligio alterius, the executor could not hat 


48 e. 
there 
ag, 
that! 
perty 
de bon 


nnuiti 
Mainde 
mainde! 
like the 
of Beau 
after her 
of Beau⸗ 
the ſurpl 
of chanc 
the houſe 
Lord 
made to 
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„and /ame 3 and tho' the ſiſter had an expreſs legacy as well ArronxRT 
s the executor, yet this did not bar the next of kin from GENERAL. 
taking (under another will) by the ſtatute of diſtribution ; Heo 
that in moſt of the caſes which had been decreed where the 
zxecutar had an expreſs legacy, the next of kin had one 
tao, which yet was no objection againſt letting ſuch next 
of kin into a diſtribution ; they admitted the caſe of Ball and 
Smith in lord Harcourt's time, where the teſtator marrying the 
widow and executrix of one Atkins, who as executrix was 
polleſſed of a confiderable quantity of plate, and the teſtator 
Health by his will gave to his ſaid wife all the plate and goods 
which he had with her, and made her executrix, without diſ- 
doſing of the ſurplus ; this being in the caſe of a wife, lord 
/{arcourt decreed the ſurplus to her; but they obſerved at the 
ſame time that the plate and goods were what ſhe already had 
18 executrix of her former huſband, and therefore the deviſe 
thereof to her was in ſtrictneſs void; that according to lord 
Haccle gels opinion every executor was but a truſtee, and 
that if an executor dies inteſtate, all the perſonal eſtate the pro- 
5 perty whereof is not altered, will go to the (g) adminiſtrator () See the caſe 


5 x | ; of the Duke of 
de lonis non, &c, and not to the next of kin to the executor, Rutland verſus 
| Ducheſs of Rut- 
land, ante 97. and Farrington verſus Knightley, vol. 1. 553. 
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Solicitor General contra: It is a very ſtrange conſtruction 
that becauſe the teſtator not knowing (perhaps) how far bis 
verſcnal eſtate will hold out, gives in all events an expreſs 
legacy to his executor, therefore the latter ſhall not have the 


4 
rell 


due as executor ! ſurely he ſhall; but in this caſe it is 
de fironger, fince as to theſe ſtocks out of which particular 
nnutics are given to ſome perſons for their lives, the re- 
mainder is deviſed to the executor, which ſhews that the re- 
mainder of the whole was intended to go to him; and it is 
like the caſe of the duchefs of (b) Beaufort, where the late duke (3) See Farting- 
of Beaufort gave the uſe of his plate to his wife for life, and Kaua abi 
after her death gave the plate to his grandſon (afterwards duke fahre. 

of Beau ert) and made his wife executtix, without diſpoſing of 


tne ſurplus of his perſonal eſtate; whereupon, tho* the court 
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of Chancery decreed the iurplus to go to the next of kin, yet 
the houſe of lords reverſed that decree and gave ito the wife. 


Lird Chancellcy : I could wiſh an act of parliament was 
made to reduce this point to a certainty, for if it were once 


4 S 2 : ſettled 
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ATTORNEY ſettled either way, it would be well enough; but in the preſent 
GENERAL v. caſe, if the expreſs legacy to the executor be allowed to ex- 


9 HooOKER, : ; 
4 clude him from taking the ſurplus, by the ſame reaſon the ex- th 
14 preſs legacy to the next of kin will bar (1) her likewiſe; and ti 
: t then, here being excluſion againſt excluſion, the law muſt vi 
| 1 take place, and the executor have the ſurplus as executor. Va 
Il As to what has been urged, that if an executor dies in- Dy 
$4 "We . | thi 
49 teſtate, all the perſonal eſtate, the property whereof is not al- 71 
I tered, ſhall go to the adminiſtrator de bonis non, &c. and not to f 
42 E 3 . to 
. q the next of kin of the executor ; this is true, becauſe from the 
1 time the executor dies inteſtate, the firſt teſtator dies inteſtate 46 
Fs 1 ; . 5 3 et 
i}! . alſo, and it was the executor's own fault that he did not, as 1 
LE by 4 
7 ne might, alter the property. : 
19 Hut the law ſays, and the general notion of mankind is, 2 
4 (a) See the of that the making a man executor, is giving him (a) all, which 
| «> Bag S p36. SIVINg | 20/ 
vi : nee of executors, _ 3 FED 
1 chap. 1. vages is the leſs to be wondered at, when it is conſidered that per- teſt 
9 8 FD * ſonal eſtates were not near ſo large formerly as they are at c 
any purpole. preſent. the 
Accordingly it was (2) decreed in the principal caſe, that vent, 
the executor ſhould take the ſurplus as executor z tho' Mr. ter 
Lituwyche ſaid this would ſhake many precedents (3). may 
: — Mar 
(1) Sed contra Andree v. Clark, 2 the1 name of Somner v. Hooker. will | 
Vez. 162. (3) Vide Farrington v. Keightly I, 
(2) Reg. Lib. B. 1725. fol. 469. by ante, 1 vol. 544. 35 
( 
conſt 
Caſe 08 El marri 
£90 Lol Thomas ver/us Bennet. lives 
Lord Chan- ; y 
ll a away . | : der ſto 
” * 8 PON a marriage ſettlement pin- money was reſerves Wy 
nN annuaium * ; 
ſecured for the for the wife, (viz.) 507. per annum for her apparel and ſhall 4 
= e private expences, ſecured by a term for years; the huſband "als 
Parei and 798 died and ſoon after the widow died, upon which her executors dans, 
ences; if the ; ; . . 
ee eee demanded in equity 5001. for ten years arrears of this pin- caſe f 
and the huſband . i 3 , 1 er . 
Sie ain ber, money; but it appearing that the huſband maintained he! hal be 
the acars of and on the other hand there being no proof that ſhe had eve! th 
pin-money are . K : at tt 
not recoverable. demanded the pin- money, this claim was difallowed (1). preſſeg 
* 
I 
(*341_] - — Den 
(i) Vide Powell v. Hankey, ante, 84. : of the « 


2 | 2:9 Wi to take 
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24, (Inter al“) the caſe was, that Bennet marrying Mary 
the niece of the teſtator Thomas, the latter by marriage ar- 
ticles agreed that he would at the time of his death leave de- 
viſe or otherwiſe convey, lands and tenements of the yearly 
value of 301. to the heirs of the body of his niece Mary Bennet 
by her ſaid huſband and to their heirs, provided that if there 
ould be more than one child of the marriage, then the teſtator 
Thomas ſhould be at liberty to diſpoſe of this 30 J. per annum 
to ſuch of the children of the niece as he ſhould think fit 
and in the beginning of the articles it was ſaid to be for the 


better advancement of Bennet and his intended wife, and the 
ilue of the marriage. | 


The teſtator Thomas died, Bennet and his wife were living 
and had ſeven children, and demanded for the children the 


301, per annum with the arrears thereof from the death of the 
teſtator Thomas, | 


Objected, The 30 J. per annum is to be left to the heirs of 
the body of the niece Mary by Bennet, & nemo eſt heres vi- 
ventis, ſo that this 30 J. per annum is not to commence until 
after the death of the niece Mary, at which time all her children 
may be dead, conſequently it is uncertain, whether the niece 


Mary will then have any heir of her body by Bennet, or who 
will be that heir, 


Lird Chancellor: This is a caſe of articles, in the conſtruc- 
tion of which the court has a much greater latitude than in the 
conſtruction of limitations of eſtates: thus in the caſe of (a) 
marriage articles to ſettle lands on the huſband and wife for their 
lives, remainder to the heirs male of their bodies, it ſhall be un- 
derſtood to have been intended the firſt and every other ſon ; ſo 
here the words [heirs of the body of the niece by her huſband] 
hall be conſtrued children, and the rather, becauſe it is ſaid juſt 
afterwards, and to their heirs, whereas if there be a ſon of the 
marriage, it muſt be his heirs alone that muſt take ; and tho' in 
Cale there had been only daughters, the words [their heirs] 
had been proper, yet here are ſons, and it cannot be intended 
that the proviiion was for daughters only, when not ſo ex- 
prefied, and the proviſo that reſerves a power to the teſtator 
Themas the uncle, if he thought fit, to give preference to any 
of the children before the reſt, ſhews that all the children were 
to take, unleſs the teſtator Thomas the uncle ſhould think pro- 


5-2 ; Per 


THOMAS v. 
BEN NET. 


342 


Court of equity 
has a latituce in 
the conſtruction 
of articles. 
(a) Vide vol. 1. 
Bale v. Cole- 
man, 145- 


Wherethe words 
[heirs of the 
bodies of the 
huſband and 
wice and their 
heirs] ſhall ve 
conſtrued chil 
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THOMAS v. per to interpoſe, and make an appointment of the 30 J. per 
BENNET, annum to any one of the children; moreover the preamble of 
the articles was, that the iſſue ſhould be advanced as well as 
the huſband and wife, for which reaſon all the children of 
Bennet by his wife Mary that were born at the time of the 
teſtator's death, ought to take this gol. per annum, and ate 


[ 343 ] intitled to the arrears from the death of their uncle the teſta- 
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tor Thomas. 
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Where there is 34%, There being a clauſe in the teſtator Thomas's will, 


a proviſo in a . . 5 . . . 5 : 
+ 944 HR that if the eſtate given by his will to his younger niece Anne 


what is lett to Lerwellin, ſhould prove of greater value than what he had be- 
One daughter 2 d . 

ſhall exceed in fore given to his niece /Zary Bennet, then ſo much ſhould be 
V at 1 - g ü 1 
capes taken from his niece Aune Lewellin, and be refunded to his eldeſt 
te, the for. niece ary, as would make them equal; it was thereupon ob- 
mer ſhall refund. : I FX. 

pio tanto; what jected, that what the children of Mary were intitled to by the 
15given toeither ſaid marriage articles could not be taken as given to Mary. 
ot the daughter's 8 8 

Children is to be 

laoked upan as given to the daughter. 
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But Lord Chancellor interrupted the counſel in this, declar- 0 

ing it to be clearly his opinion, that what by the marriage 5h 

rticles was provided for the children of Mary by her friends, 25 

ught to be looked upon as part of the proviſion for Mary, and bare 

as done for her; ſince it was doing that for her children DUI 

which otherwiſe ſhe or her huſband Bennet would have been nas, 

obliced to do themſelves. | Moti 

: : teſtat 

1 e eee 4% h, Here being a legacy of 1007. given to the executor; 3 
| A . and the teſtator having aſterwards Contracted a debt of 250% 5 

WE | ſatizfa&tion of a with the executor (who was an attorney) for fees and bulinels Ot 

| 4024 He man done, reſolved without difficulty that this debt being contract- diſtri 

h E ed ſubſequent to the will, the legacy could be (1) no ſatisfactun Wl maini 

: al for the ſame, | tie br 

þ 3 , 2 | __ degree 

Ih 7 „ wi 

ui (1) So, Cranmer's caſe, 1 Salk. 508. er v. Fowler, poſt. 3 vol. 355. 

8 Chance s cale, ante, 1 vol. 309. Feu The 

> of Fac 

A * after 

1 F " teſta 

N | 10 moth 

* them 
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aas 
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Term. Paſchz, 11 
| Keylway ver/us Keylway, -Caſe 99. 
| | Mert Reyhway died inteſtate, leaving a wife and no child, — 


and leaving a mother, three brothers, a ſiſter, and two Gib. Rep. 189, 


nieces the children of a deceaſed brother, and poſſeſſed of a 1 Na. 710. 


conſiderable perfonal eftate, and the queſtion being touching 2 a. be: Ab. 
ant ae 15 pl. 47. 
the diſtribution thereof: | „ 


By he ſtatute of 
1 Jac, 2. c. 17. if after the death of the father any of his children ſhall dic inteſtate without wite 


or chiliren, every brother and ſiſter and their repreſentatives ſhall have an equal ſhare with the 
mother, The caſe was, after the death of the father che fon died inteſtate leaving a wife, and with- 

children, but leaving a mother, brothers and a fifter, and two nieces the children of a deceates 
brother, Retolved that this was within the ſtatute, and that the inteſtate's wife ſhould have but one 


9.*ty; and as to the other moiety, that the inteſtatc's brothers and fitter, &c. ſhould come in tor 
41 equal ſhare thereof with the mother. 


1/?, It was admitted by all, that the inteſtate's wife was to 
have one moiety of his perſonal eſtate by the ſtatute of diſtri- 
dution, 22 Q 23 Car, 2. cap. 10. lo that the only difficulty 
was, as to the remaining moiety, whether the inteſtate's 
mother as the next of kin ſhould have it, or whether the in- 
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Rn brothers and ſiſter, Sc. ſhould come in for their ſhares Mi 
= 
wereof equally with the mother: 1 ; 
DOK on behalf of the mother, that by the ſtatute of [ 345 J WM 
diſtribution the mother as next of kin was intitled to this re- iq | 
maining moiety juſt as the father would have been, and that bf 
lie brothers and ſiſter, &c. could not be thought to be of equal i 
4 » . - . J y 1 
| degree of Kindred ta the inteſtate with the mother; 9. i 
fait co e per cur *, f f 
; . . - * . . . ; ik 
Then it was inſiſted, that this caſe was not within the fat. ls 


of Jace 2. c. 17. ſect. 7. the words of which are, “ that if 
© alter the death of the father any of his children ſhall die in- 
* teſtate without wife or children in the life-time of the 
mother, every brother and ſiſter and the repreſentatives of 
* them {all have an equal ſhare with the mother ;*” for that 
in this caſe the inteſtate having a wife, it was not within this 
7 latter 
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{4 Keyrwayy, latter ſtatute, which is to take place only in caſes where the b 
12 Kkrrwar. mother before the making thereof would have gone away with t 
19 the whole perſonal eſtate; whereas here ſhe would take but f 
: ; =" half, | > 
E 4 It was admitted to be true, that the words of the ſtatute are MW: 
th: | in the disjunctive, (v:z.) if after the death of the father the child | fil 
i dies without wife or iſſue, that then every brother and ſiſters, it 
; 1 Sc. ſhould have their ſhare equally with the mother; which ſh 
i word [or] might be thought to imply, that in either of theſe the 
131 caſes the brothers and ſiſters, &c. ſhould be admitted to ſhare the 
| 1 with the mother. 3 

i | But that was impoſſible ; becauſe -if after the death of the 4 

4 father the child ſhould die leaving no wife, but leaving children, La, 


it was impoſſible that the brothers and ſiſter or the mother 
ſhould any of them have a ſhare of the inteſtate's eſtate, which 
would all go to the inteſtate's own children; and therefore the 
[ 446 ] word [or] ſhould be taken for [and] as is (a) done in a great 


{a) See the caſe many caſes ; from whence it was concluded, that this caſe 
nt Richardſon v. 


8 
il 1 
1 
bl 
4.0.08 
\ 5 


Spraag, vol. 1. Was not within the ſtatute of Jac. 2. but reſted upon that of theſe 

434. diſtribution, Car. 2. by which the mother as next of kin took 

one moiety, and the wife would be intitled to the other. 
But It 
Lord Chancellor decreed the contrary, holding the intention 2 
of the ſtatute of Fac. 2. to be, that in every caſe where after * 
the death of the father the child dies without iſſue, if there be Bator. 
$ no wife, the child's brothers and fiſters ſhall come in equally hon 
* with the mother as to the whole, and that where the mother the Pr 
i before that ſtatute came in for half, there the deceaſed child's. n 
. brothers and ſiſters ſhall now come in for a ſhare of that ety 
3 moiety; and that as the intention of the ſtatute of Jac. 2. "othe 
E was in prejudice of the mother, ſo in the cafe which had now On 
Þ happened, the words were plainly againſt her, they being, that « 2 
* « if after the death of the father any of the children ſhall i! ing 
i <« without wife or children, then the brothers and ſiſters, of àccordi 
. : « ſhall have their ſhare with the mother ;”” now here one of - L 
i theſe contingencies has happened, and therefore the brotheg Ma 
* and ſiſter, Sc, ſhould come in with the mother. Ap : 
| He admitted, that if the inteſtate ſhould have a child aud 3 


no wife, and a brother and mother, in ſuch cate neither the nants, 
a 7 
brothe: 


De Term. Paſchæ, 1726. 


brother nor mother would have any part, but the child ſhould KTI WAN ». 
take all, becauſe originally the lineal deſcendants the children, KETIWax. 
ſhould be preferred before the lineal aſcendants the father or 

mother; and the lineal aſcendants, the father and mother, 

ſhould be preferred to collateral deſcendants, the brother and 

| - fer. But this being altered by the latter ſtatute, therefore 

it was now decreed that the mother of the inteſtate Keyhway 

ſhould come in for no more than her ſhare of the moiety of [ 347] 
the perſonal eſtate with the inteſtate's brothers and ſiſter, and 

the two nieces the repreſentatives of the deceaſed brother. + 


e This caſe was affirmed to be law by Lord Chancellor HardWicie, 1 in the caſe of 
$;aulcy verſus Stanley, 15th May 1739. 1 Aik. 457. 


Webſter ver/us Webſter, Caſe 100. 
; | RE At the Rolls. 
NE having by his will deviſed the reſidue of his per- 2 Eq. Ca. Ab, 


572. pl. 1. 
ſonal eſtate to three perſons, the queſtion was, whether Heide ab 


theſe were Jun or tenants in common ? | ſidue of a per- 
| | ſonal eftate to 
three is a joint deviſe, and ſhall ſurvive, 


It was urged that by the civil law ſuch a deviſe of a refiduum 
would plainly make a tenancy in common, and tho' by our 
law it would as plainly make a jointenancy, yet all matters le- 
gatory, and relating to perſonal eſtates, were to be conſtrued 
according to the ee laws; for the ſpiritual court had 
the proper juriſdiction of theſe matters, and it would be very 
Inconvenient, if the legatees by ſuing here ſhould have one 


judgment, and by applying to to ). the ſpiritual court ſhould have 
another, 
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On the other fide it was urged, that in this caſe it appeared 
the executors had aſſented to the legacy, from which time, it 
having become a legal property, the ſame was determinable 
according to the rules of the common law. See Jones (Tho.) 
130. Baſtard verſus Stukeley, 1 Vern. 482. Lady Shore verſus 

Billingſley. That this was a caſe of very great and general 
| concern, and that it had been conſtantly taken for granted 
lnce the above-mentioned authorities, that where there was 
a joint deviſe of a reſaduum, the reſiduary legatees were jointe- 3481 
=, and ſuppoſing it to be otherwiſe, if one of the legatees 
ſhould 
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WrrsTrR v. ſhould dis; in the life of the teſtator, his ſhare would go ac. 


WEBSTER. 


(a) Abr. ot Cates 
in Eq. 243» 
which ſee allo 
poſt. 529. with 


cording to the ſtatute of diſtribution, as undiſpoſed of. 


To which it was replied, that tho* what had been ſaid con- 
cerning the legacies becoming a legal property by the execu- 
tor's aſſent might be true in the caſe of ſpecifie legacies, of 
{uch and ſuch particular chattels, yet when the deviſe was of 


the reſidue of the perſonal eſtate after debts and legacies and 


the charges of the executorſhip paid, (as it was in the preſent 


_ cafe) tho? the executor ſhould aſſent to this bequeſt of the 


reſiduum, yet until it appeared that all the debts. legacies and 
charges of the executorthip were paid, it would be impoſſible 
to know what the . fi aum was, and conſequently no property 
could veſt, 


The after of the Rolls ſaid, this caſe was of great conſe. 
guence, for which reaſon he would take time to conſider of it; 
and afterwards gave judgment, that in this caſe the ſurvivor 
ſhould take the whole, and retain it in equity in the ſame man- 
ner as if it had been the caſe of a grant at law. 

The like decree was made by his Honour in the caſe of (4) 
Cray and Willis, 28 Zune 1729. | 


the z2aſons upon which that reſolution was grounded, 
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Weſt verſus Erriſſey. In genc' 


TH 


© tn 


PE bill was to have the benefit of marriage articles 

dated 2.3 December 1685. and made on the marriage of 
J Richard Errifſey with Frances the daughter of Sir Peter Killi- 
ere, and that the ſettlement which (either thro' miſtake or 


Caſe 101. 


2 Eq. Ca. Abr. 
39. pl. 2. 

See pott. 535. 
Powel verſus 
Price. 

Articles vn mar- 
riage to ſettle 
lands on hafſ- 


Ce fraud) was made in a different manner from what was con- pond OE 
. a a . S or their lives: 
t; taned in the articles, might be ſet right. remainder to the 
or | ; : heirs male of 
the body of the huſband by the wife, remainder to the heirs male of the body of the huſband by any 
in- Wer wife, remainder to the heirs “ female” of. the body of the huſband by this wie. A ſettle- 
rient is made before the marriage, and ſaid to be purtuant to the articles whereby the lands are 
limited to the huſhand for life fans waſte, and with power to make leaſes, remainder to the firtty 
\ cc. ſon of the marriage in tail male, remainder to the friſt, &c, fon of any other marriage in tail 
(a) ue, remainder to the “ heirs of the body“ of the huſband, There are iſſue two daughters, and 


tompe! tue devitre to convey the premitles to them. 


daughters and coheirs of this Richard Erriſſey and Frances his 
wife, and by the ſaid marriage articles James Erriſſey the 
plaintiffs grandfather's uncle being ſeiſed in fee of. divers 
manors and lands in Cornivall and Devonſhire, did, in con- 
ſderation of the marriage and marriage portion, covenant to 

ſettle great part of the premiſſes (mentioning the parcels) to 
1 the ule of Richard Erriſſey the plaintiffs grandfather (the then 
intended huſband of Frances) for life without waſte, remainder 
5 to part to the uſe of Frances the intended wife for life, re- 
mainder of the whole to the heirs male of the body of the ſaid 
Richard Erriſſey by Frances, remainder to the heirs male of the 
body of the ſaid Richard Erriſſey by any other wife, remainder 
to the heirs female of the body of the ſaid Richard Erriſſey by 
Frances, remainder over; with power for the ſaid Richard Er- 


do make leates for three lives, and to make a jointure. 


| Afterwards, and before the marriage, by indenture dated 
DEF 24th of March in the fame year 1685, a ſettlement was 
| 0 | | | made 


The two plaintiffs Maury and Frances TVe/t were the gran- 


the nuiband ſuffers a recovery, and deviſes the premiiles to his ſiſter z the daughters may in equity 


[ 359] 
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| ; a TR tl 
-WrzT . made of the premiſſes, and mentioned to be in purſuance and a 
RRRISsSE L. performance of the articles, by which James Erriſſey the uncle cb 


conveyed the premiſſes to the uſe of Richard Erriſſey the huſ. 
band for life ſans waſte, remainder to Frances his wife for her life 
for her jointure, remainder to the firft He. fon of the marriage the 
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in tail male ſucceſſively, remainder to the firſt and every other ſon lot 

of the ſaid Richard Erriſſey by any ather wife in tail male ſuc- bet 

| eeſſively, remainder to the heirs of the body of the faid Richard Jam 
q Erriſſey by the ſaid Frances, remainder over. / 
| 1 By which ſettlement there was an omiſhon of truftees for Chi 
| 14 ſupporting contingent remainders, and inſtead of limiting a EM 
remainder to the daughters of the marriage the limitation was Car 
: f ö to the heirs of the body of Richard Erriſſey by the ſaid Frances, de 
; il which plainly gave an eftate-tail to Richard Erriſſey, and con- icem 
1 ſequently a power to bar the daughters of that marriage, and T 
bt. I allo the remainders over by a recovery, | pone. 
. [ 351 ) Richard Erriſſey had iſſue by the ſaid marriage one only Vance 
tl ; daughter Mary; and | | tho? t 
bio. In Trinity Term 1698. taking advantage of this miſtake, Where 
1 ſold part of the premiſſes to the amount of 6000 7. and up- life, re 
1 wards, and having ſuffered a common recovery of ſuch part tendec 
f Ell! of the premiſſes as remained unſold, by indenture of the 16th other 
| ul of February 1709. conveyed the premiſſes unſold to truſtees Maind 
þ 1 (Wortb and Herle) and their heirs, in truſt to himſelf for liſe, the hei 
Þ xemainder to ſuch truſts as he ſhould declare by will, * 1 
| 1 Afterwards the ſaid Richard Erriſſey by will dated the 2jt 44h , 
iS of December 1722. deviſed the premiſſes to his ſiſter the de- W i 
|Þ fendant Mary Erriſſy and her heirs, except a ſmall tenement 1 
* which he deviſed to one Barrable and his heirs, and having | | 
F 4 a made the defendant Mary Arriſſey executrix, died in Jan!) Fron 
3 following. | | d, W 
. | EY 5 . ; it was; 
us. Mary the daughter of Richard Erriſſey by Frances married A a 
. col. Vai, and they had iſſue the now plaintiffs Mary and Fru. Wes 
bi | ces Maſi bath infants ; Mary W:/t the mother died, and F hb = 
ie ; The two plaintiffs Mary and Frances Yet brought thei! dil "Ws 
i" againſt Mary Erriſſey, in order to rectify the miſtake in the ſet 1 ah | 
BY tlement, whereby the premiſſes, inſtead of being limited n 55 


— 


323 2 0 
— 2 
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ſtrict ſettlement as they ought to have been in compliance 


. X g ; 
the articles and the intent thereof, were ſettled in tail " 
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the ſaid Richard Erriey ; but as to the premiſſes ſold, the bill 
did not ſeek to diſturb the purchaſe, only to recover the pur- 
chaſe- money out of the aſſets of Richard Erriſſey. 


The defendant Mary Erriſſey pleaded the ſettlement of 1685. 
the common recovery, the will of Richard Erriſſey, and the 
long enjoyment of the premiſſes; and the plea being argued 


{ame was over-ruled unanimouſly, 


Afterwards the cauſe coming on to be heard before Lord 
Chief Baron Pengelly (who had ſucceeded to that place on the 
death of Lord Chief Baron Gilbert) and the Barons Hab, 
Corter and Compns, the bill was diſmiſſed (a) without coſts z 
it being dangerous (as it was ſaid) to ſet aſide a ſettlement which 
ſeemed to have been deliberately and ſolemnly made. 


That it appeared the daughters of this marriage were poſt- 
poned to the ſons of a ſubſequent marriage, and ſo their ad- 
nl vancement by this reverſion was not ſo much regarded; that 
tho the caſe of Trevor and Trevor (5) was an inſtance in point, 
where marriage-articles for ſettling lands on the huſband for 
life, remainder to the heirs male of his body by his then in- 


5 tended wife, had been conſtrued to mean his firſt and every 
* other ſon in tail male, yet where there had been another re- 
5 mainder, whereby the premiſſes were agreed to be limited to 
lie, the heirs female of the body of the huſband by the wife, this 
had never been conſtrued to mean daughters, the ſons being 
ö more to be regarded than daughters, as they preſerve the 
27 name of the family; beſides, that the ſettlement of 1685. 
e de. bad been atteſted by Sir Peter Killigreu father of the ſaid 
temen Frances. . 
having | 
_ From this decree an appeal (1) was brought in the Y, 3} 


| birds, where it was inſiſted, 1/7, that by the marriage- articles 
it was agreed that the eſtate ſhould be limited to Richard 
4 Erriſiy for his life ſans waſte, and that he ſhould have power 
to make leaſes, which was a plain evidence that the eſtate was 
intended to be limited in ftrit ſettlement, and that Richard 
Erriſcy ſhould be but tenant for life, and have no power to 
ww bar either his ſons or daughters by fine or recovery, 


ͤu— — 


ace vil | — — . 


West vw, 
ERRISS EVN. 


352 ] 


before the Lord Chief Baron Gilbert and the other barons, the 


(2) Dec. 1725 


(3) Vide vol. 1» 


622, 


[ 353 3 


(1) 3 Bro. P. C. $27. 
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24ly, That the ſettlement took notice of the articles, and 885 
was expreſsly mentioned to be made in purſuance and perform. oy 
ance thereof, which words were a demonſtration that the par. Pe 
ties did not deſign to depart from, or vary the terms of the bal 
articles, nor had come to any new agreement for that pur. 1 
poſe, and that it was apprehended the limitations in the ſettle. WF to! 
ment under which Richard Erriſſay by conſtruction of law app 
became tenant in tail, had proceeded from the miſtake or ne- neu 
gligence of the counſel who drew the ſame, and not from any ther 
agreement or deſign of the parties to vary the terms of the the | 
articles; of which miſtake or neglect, the omiſſion of the any 
common limitation to truſtees to preſerve contingent remain. grew 
ders was a plain proof. 1 gem 

30, That the reſpondent was 2 volunteer under the wil mY 
of Richard Erriſſcy, veho took advantage of the miſtakes in the 
ſettlement, and fuffered a common recovery to bar his iſſue, 0 
although 1Zary his daughter was then living, which was ap- quie. 
prehended to have been a manifeſt breach of truſt in him. this 

Indeed it had been objected, that although courts of equit; N. 
had in like caſes decreed an execution of marriage articles crue 
in ſtrict ſettlement, in favour of ſons, yet had they not ex- Jann 
tended it in favour of daughters, who were moſt common) time 
p3 rovided for by a term for N to raiſe portions for them in 40 
caſe of iſſue male. ſoul, 
But ſurely the reaſon ſeemed to be. as ſtrong, that the ex. Raue 
preſſion of heirs female of the body contra-diſtinguiſhed from neck, 
ſons, ſhould in marriage articles have the ſame conſtructio“ 0 
in favour of daughters, as the expreſſion of heirs male i broug 
fayour of ſons, ſince both were equally under the contempli- eſtate 
tion of the parties, and eſpecially ſince in the preſent caſe there prayec 
was no other proviſion for daughters beſides the limitation in- the. pe 
tended them by the marriage- articles (1). And according t9 Princi; 
the common courſe where 3 proviſion is made for daughters the try 
by a term for years, it is always ſo limited, as to be out d th: tri. 
the power of the father to bar it. daught 
It had been objected, 24h, that the ſettlement being mak 4h 
table t 


before the marriage, it was to be prefumed that the partie 


—_—_———— 


25 


(1) Sed vide Poel v. Price, poſt. 5 34. 
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came to ſome new agreement to vary the terms of the articles, 
and that the ſettlement was made to the ſatisfaction of Sir 
Peter Killigrew, who was a witneſs. to the ſettlement, as he 
bad been.a party to the articles, 


Rep. But (it ſeems) the ſettlement was not only expreſſed 
tobe in purſuance and performance of the articles, but the 
appellants by their bill charging that the parties came to no 
new agreement after the date of the articles to vary the terms 
thereof, the reſpondent Erriſſey by her anſwer had admitted 
lhe never pretended that the patties after the articles came to 
any new agreement to vary them. And as to Sir Peter Killi- 
1. greto's being a witneſs to the ſaid ſettlement, he (as moſt 
gentlemen in like caſes) relied upon his counſe]'s framing the 
ſettlement ſo as to anſwer the intent of the articles, being him- 


5 {-If a ſtranger to the forms and method thereof. 

. Objecb. 3dly, But after ſuch a length of time and an ac- 

ap- quieſcence under the ſettlement, the appellants ought not at 
this time of day to have reſort to the articles of marriage. 

ut R-/þ. The appellants were infants, whoſe title did not ac- 

cles rue till after the death of Richard Erri/ſey the grandfather in 

ex- January 1722. and they fled their bill for relief within a ſhort 

zonh time after. | 

m 1 Ah, It had been objected, if the articles of marriage 
Null be allowed to control and vary the ſettlement, the 

1 1205 ters under Richard Erriſſey would in conſequence be 

from atecied (1). 

uCtion To which it was anſwered, that the appellants bill was not 

ale id brought againſt any purchaſer ; ſince as to thoſe parts of the 

empla- eſtate which were ſold by Richard Erriſſiy, the appellants only 

ſe theſe prayed that they might have ſatisfaction for the ſame out of 


jon in. the. perſonal eftate of the ſaid Richard Erriſſey, which had been 


ding 0 brincipally acquired by thoſe ſales in breach and violation of 

ughters the truſts; and that by the conditions in his will annexed to 

e out dl tne trifling and fruitleſs bequeſts to the appellants his grand- 
dau 


: wy erSand heirs at law, he ſeemed to be aware of the in- 
g mac die had done them, and that his perſonal aflets would be 
e partes F 5 to WEE demands 1 in reſpect thereof. 


— — 


WEST as 
ERRISSE N. 


3831 


(1) Vide Farrick v. Warrick, 3 Atk. 293. 


Whereupon 
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Whereupon the houſe of lords reverſed (a) this decree of 


Weser v. 
Eaxissgr. giſmiſſion, and decreed that the truſtees Worth and Herle and 4 . 
Feb | : 
_— ua the reſpondent Mary Erriſſey ſhould convey ſuch of the pre- . 
miſſes as were compriſed in the articles to truſtees, to the uſe us 
m 
of the appellants Mary and Frances Meſt, and to the heirs : ; 
A 4 A N rec 
D 356 ] female of their bodies as tenants in common, with croſs re. 
mainders to them in tail female; and the reſpondents Mary 5 
Erriſſey and Barrable to account for the profits and to pay the 5 
ſame to the appellants the infants; alſo Mary Erriſſey the exe- . 
cutrix to account for the purchaſe- money that had been re- ; : 
ceived by the ſaid Richard Erriſſey for ſuch part of the premiſſes af 
as he had ſold, and pay the intereſt thereof to the appellants A 
Alary and Frances Wet; and the reipondents to bring their Y pe 
writings into the court of exchequer, and deliver up the poſ- R | 
ſeſſion to the appellants the infants; but as to the principal = 
8 a ' 0 
monies ariſing by the ſaid ſales, theſe were to be laid out in 5 : 
the purchaſe of Jands in fee, to be ſettled to the ſame uſes as : f 
the lands unſold were decreed to be conveyed (1). 1 ) 
' | is C 
the m 
(1) The rule of executing marriage- are both articles and ſettlement before of ady 
articles by limitations in ſtrict ſettlement. marriage, and the ſettlement is made F 
(although the articles by /-ga/ conſtruc- in purſuance of the articles, as in How uced 
tion give an eſtate of inheritance to the v. Honor, ante, 1 vol. 123. Roberts v. diſtrib 
huſband or wife) 15 eſtabliſhed in favour King ſley, 1 Vez. 238. But otherwile, ment t 
of iſſue male by many cales ; firſt, where where the ſettlement made 6efore mat- 
there are articles only, as in Jones v. riage is ner in purſuance of the articles On 
Laughton, 1 Eq. Ca. Ab. 392. pl. 2. for then the parties will be preſumed i the fat! 
Nandi. v. Wilkes, 1 Eq. Ca. Ab. 393. have come to a new agreement, Legg v. 3s the! 
pl. 5. Cujack v. Cujack, 1 Bro. P. C. Goldawire, Ca. temp. Talb. 20. Ac 1 
470. Trevor v. Trevor, ante, 1 vol. cording to the caſes of Burton v. Haſtings, never: 
622. So, where there are articles be- Gilb. Eq. Rep. 113. Weſt v. Errifſey, Mere w 
fore marriage, and a ſettlement is ſupra, Hart v. Middlehurſt, 3 Atk. making 
made after marriage in the words of the 371. the ſame equity ariſes to the iſſue M0 » 
articles, as in Streatfield v. Streatfield, female; ſed contra Powell v. Price, pol. that the 
Ca. temp. Talb. 170. Or, where there 535. . and this 
8 well in ( 
: | parent 
Cate 102. Holt verſus Frederick. to provic 
Lord Chan- | | | tom of / 
cellor KING. N this caſe (inter al”) the following point aroſe: Marth Bi cuſtom v 
2 Ea. ob Ads Frederick who married one Holt and ſurvived him, hin trade, 
446. pl. 2. : : þ 1 5 
It the mother three children, two ſons and a daughter, and having out of hel eitize: 
being a widow | . 
advances a child and dies inteſtate leavipg many children, the child aCvanced ſhal] not bring #3 Lord '3 
de received from his mother iato hotchot. but; 
Yor. I 
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own eftate given 10007. to her daughter in marriage, died Horr m 
inteſtate, leaving thoſe three children; and the queſtion was, FREDERICK: 
whether the daughter who had received this 1000 l. from her 

mother, ought to bring it into hotchpot, before ſhe ſhould 

receive any further ſhare of her mother's petſonal eſtate? 

On behalf of the daughtef it was urged by Dr. Sayer and 

others, that the mother was not within the clauſe relating to 
' hotchpot 3 that the ſtatute of diſtribution was grounded upon 
the cuſtom of London, which did not extend to women, tho" 

free of the city, but only to men; that the ſtatute accordingly 

lays, © if a man dies inteſtate leaving a wife and children, the [ 259 } 
« wife ſhall have a third, and the children the two other 

« thirds ;* which ſhews, that none are within the act, but thoſe 

who are capable of having a wife; and further, that the words 

of the ſtatute, © the children of the inteſtate not being heirs 

« at law, other than ſuch children as ſhall have been advanced 

« by the inteſtate in his life-time, Sc.“ are an argument that 

this clauſe relates only to the father, and that it is he, and not 

the mother, who is to he preſumed capable by his acquiſitions 

of advancing a child. And laſtly, there could not be pro- 

duced a ſingle inſtance, ſince the making of the ſtatute of 
liftribution, of a child's bringing into hotchpot any advance- 

ment that was given him by the mother. 


On the other ſide it was replied, that a mother futviving 
the father and dying inteſtate, was within the ſtatute as well 
35 the father; and if within one part of the act, why not with- 
in every part? that a woman was alſo within the act where 
mere was no child; that the word his took in both ſexes, as 
na::ind comprehended both, and home was hic vel hec homo; 
at tue act of parliament intended an equality among children, 
and this favourite doctrine in equity ought to be extended as 
eli in caſe of a mother as a father. A mother was as. much 
parent as a father, and.as much bound by the law of nature 
to provide for her children; and that the reaſon why the cuſ- 
tom of London did not extend to women was, for that the 


—— e, 


K FG 8 4 
5 =o nega cots N e 


1 ? 
. 
+ 
} 
o 


Marti ui cuſtom was originally provided for thoſe who were concerned 

8 trade, and (generally ſpeaking) were men not women, and 
i Citizens are preſumed to be traders. | | | 
wing I Lerd Chancellor: It weighs with me, that this act of ciftri= 268 ] 
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. never affected a widow's perſonal eſtate; and the act ſeems to 
include thoſe within the clauſe of hotchpot, who are capable 
of having a wife as well as children, which muſt be buſbands f 
only; and ſo in this caſe, (tho* without much debate) his J 
lordſhip ruled that the daughter ſhould not bring the 10000 + 
which ſhe had received in her mother's life-time, into hotch- be 
pot (1). 8 
(i) Reg. Lib. A. 1725. fol. 425. | me 
IL the 
Cafe 103. Cotton verſus King. 5 
Lord Chan- | | | oy 
cellor Kix. FFNHE lady Cotton, widow of Sir Thomas Cotton, had ten mar 
g —— children by her firſt huſband Sir Thomas, and about that 
If a parent Year after his death married the defendant captain King her Grey 
ſs bran ſecond huſband, but before the treaty for her ſecond marriage, ſaid 


in truſt for his 
children, and 
keeps it in his 
own power, or 
in the hands of 
hir agent, and 
and this is got 
from him, it 
ought not to 
bind him ; but 
where a feme 
having iſſue by 


her firſt huſband 


makes a ſuit- 


able proviſion 


for them before 


her treaty for 1 
econd marriage, 


this 1s good, and 


not liable to be 
u erf by 2 


cond huſband, 


359 ] 
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ſhe being ſeiſed in fee of an houſe in Cheſhire which ſhe herſelf L 
had purchaſed, ſettled this houſe to the uſe of herſelf during 
her widowhood, remainder to her ſecond ſon Stephen by her 
firſt huſband Sir Thomas Cotton in tail, the remainder over; 
and being ſeiſed of an eſtate for life of about 10001. fe 
annum in other lands, ſhe demiſed them to truſtees for ninety- 
nine years, if ſhe ſhould ſo long live, in truſt for herſelf during 
her widowhood, and afterwards in truſt for her ſaid ſecond fon 
Stephen Cotton by her huſband Sir Themas ; and likewiſe by an 
indeature of the ſame date covenanted to transfer 1000/. 
South ſea ſtock (of which ſhe was then poſſeſſed) to truſtees in 
truſt for herſelf for her life, if ſhe ſhould ſo long continue 
widow, and afterwards in truſt for her ſaid ſecond ſon, but the 
ſtock was never transferred; and all theſe three deeds wer 
drawa by one Brereton an attorney employed by her for that 
purpoſe, and were by her delivered into the ſaid Breretmns 
hands, with a ſtrict charge, that he ſhould not part with then, 
and ſhe herſelf had oftentimes declared, that ſhe had done th! 
for the ſake of her children; but lady Cotton ſwore, that ſhe 
never gave notice of any of theſe writings to the defenvatt 
captain King her ſecond huſband, who alſo ſwore that he but 
no notice of any of theſe deeds before his ſaid marriage wid 
lady Cotton, but on the contrary that lady Cotton before be 
marriage delivered to him a particular of her eſtate, where 
Ss 3 | wer 
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were compriſed theſe ſeveral houſes and lands, and this 1000 1. Cor ron v. 
S$2uth-fea ſtock, all written with her own hand, and this par- Kino. 
ticular was produced and proved to be her hand, but not 
proved to have been delivered by lady Cotton to captain King 
before the ſaid marriage; it moreover appeared, that the lady 
Citten's jointure was worth 1000 J. per annum. | 
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The bill was brought to have theſe lands and ſtock and the 


mean profits ſince the marriage, and the deeds delivered to 
the plaintiff the ſecond ſon. 


It appeared in the cauſe that the deeds, of which there were 
duplicates, continued in Brereton's hands until after the ſecond 
marriage, and that afterwards lady Cotten ſent for them, and 
that ſhe received them and placed them in another hand, (one 
Grey's) where they were left, and came to the executors of the 
ſaid Grey, who were made defendants in this cauſe, 
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Lerd Chancellor : As to the lady Cotton, if ſhe had executed Nadteg © of 
theſe deeds, and kept them in her own hands or cuſtody, and Gilham, vol. 1. 
they had been got from thence, I do not think ſhe ſhould have — 
deen bound by them; ſo if they had been placed in the hands 
of her agent, for her agent's hands are her hands, and Brereton 
ems to have been her agent, he having been employed by 360 
ner to draw theſe deeds, and no other perſon privy thereto. 
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But then it is of weight againſt lady Cotton, that there were 
duplicates of theſe deeds, and that there is evidence, that ſhe 
nad declared it to be her intention and defire to put this out 
of her power, ſo that I ſhould make no difficulty, if the lady 


were the ſurvivor and the only defendant | in the cauſe, to de- 
cree againſt her. | 


But as to the huſband, who had no notice of any of theſe 
deeds, and as to whom the lady Cotton appeared the viſible 
owner and in poſſeſſion, it is hard to decree againſt him, or do 
any thing whereby to. expoſe him to be hurt by theſe deeds; 
luch a ſettlement made by a woman before marriage, without 
che privity of the huſband ſeems to be fraudulent, 


As to the deed of covenant to transfer the 1000 J. ſtock, 1 
would put this caſe : ſuppoſe a woman privately before mar- 
tage gives a bond without any conſideration to a third perſon 
for 10097. and marries one who, knows nothing of this bond, 
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: tiff, and that the plaintiff might ſue in the name of the truſtees, 


' ſurely equity would relieve againſt ſuch bond; and tho? in 


1 will give my judgment tiwcrein to morrow, 


* 
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caſe of a proviſion for younger children; there is the con- 
ſideration of blood and natural affection, yet all theſe deeds, as 
againſt a purchaſer, would be fraudulent and void. I incline 
to give no relief in this caſe. | 


But then it was ſaid that the plaintiff deſired no decree 
againſt captain Xing and his wife lady Cotton, only as to the de- 
fendants who had the deeds in their cuſtody, and were willing 
to deliver them up being indemnified, and had really no tight 
to them, it was hoped theſe deeds ſhould be delivered up, for 
that they belong to the Plaintiff Stephen Cotton, for whoſe benefit 
they were made. 


Lord Chancellor : This leſerves to "a conſidered, wherefore 


Accordingly the next day his lordſhip decreed the defend- 
ants the executors of Gy to deliver up the deeds to the plain- 


without prejudice to any relief that the defendant King might 
have on his bill, and the bill to be diimiſſed as to the defend- 
ant King and his wife without coſts 0 Vide poſt. King 
verſus Cotton. | | 


— 


Caſe 104. 
Lord Chan- 
cellor KING. 


10 Mod. 33. 
2 Eq. Ca. Ab. 


623. pl. 13 


624. pl. 20, &c. 
The ſtatute of 
the 11 & 12 W. 
3. cap. 4. which 
diſables a papiit 
from purchaſing 
land, diſables 
him from tak - 
ing by purchaſe, 
and contequent- 
ly from taking 
by deviſe, 


© "— — — 


(1) ** Lib. 4 1725. fol. 466. 


—_— — _— 


Carrick verſus Errington. 


DIV 44RD Errington f ſeiſed i in ſce of lands. in Meribun- 

berland, by leaſe and releaſe in 17 14. ſettled the ſame to 
the uſe of himſelf for life, remainder to his firſt, Sc. ſon in 
tail male ſucceſſively, remainder to Thomas Errington a papil 
for life, remainder to truſtees and their heirs during the life 
of Thomas Erringtin the papiſt to preſerve contingent remain- 
ders, remainder to his firſt, &c. ſon in tail male ſucceſſively, 
remainder to William Errington a proteſtant for life, remain- 
der to truſtees and their heirs during the life of V lliam Er- 
rington to preſerve, c. remainder to his firſt, &c. ſon in tall 
male ſucceflively, remainder to his own right heirs. 


Edward Errington died without iſſue, leaving ſiſters wh 


were his heirs at law and proteſtants, and one of the __ 
WAs; 


bum - 
ne 10 
on in 
ie life 
main- 
1 yely, 
main- 
m Er- 


in tal 


s who 


geſtions 
WAS 
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was, what ſhould become of this eſtate, and who ſhould take 
the profits thereof during the life af Thomas Errington the 


papiſt, whether the heir at Jaw of n the antes, or -the 
temainder- man? 


* 


And firſt it was ruled by Lord Chnteller, 2 given up by the 
counſel on all ſides, that ſince the great caſe of Roper (1) and 
Radcliffe, which was reſolved in the houſe of lords, the latter 
clauſe of the ſtatute of 11 & 141. 3. cap. 4. for preventing 
the growth of popery, and which diſables a papiſt from taking 
any land, or truſt or intereſt in ar out of land, by purchaſe, 
muſt not only be underſtood ta prevent a papiſt from buying 
lands, but alſo to diſable him from taking any lands by pur- 


chaſe, and therefore in the aforeſaid caſe, where the deviſe was 


of lands to be fold for the payment of debts, and the ſurplus to 


the papiſt, foraſmuch as the papiſt would be intitled to the ſur- 


plus of the eſtate, paying the debts, this was conſtrued a ws 
deviſe, as to the papiſt. * — 

24h, That if the caſe were no more than that lands were 
limited by leaſe and releaſe to the uſe of A. a proteſtant for 
life, remainder to B. a papiſt for life, remainder to C. a pro- 
teſtant, and A. dies, in ſuch caſe the remainder to B. the papiſt 
being void, the next remainder to C. ſhall take effect preſently, 
in the ſame manner as if a remainder were limited to a monk 
for life, or to ene who refuſes to take; or if ſuch remainder- 
man were dead, and there had never been ſuch limita- 
tion. (2). | 


in the next place the court declared, that the faid' Natute 
extending to truſts as well as legal eſtates, * the remainder li- 


mited to truſtees to preſerve contingent remainders, as to ſuch 


part and ſo much as was declared to be in truſt to let Thomas 
Errington the papiſt take the rents and profits during his life, 
was a void truſt ; but that the truſt to preſerve contingent re- 


mainders to the firſt, &'c. ſon of Thomas Sou the FRO 
Was good. 


0 
- 


take the profits is void; ; but the truſt to preſerve the contingent remainders good. 
the grantor and his heirs being proteſſants ſhall have the profits 


ater B. 'ñ death tben they ſhall go to B. s ion, being a proteſtant. 


— ——— 


— 


Carrier 
V. i 
ERRIN C TON. 


[ 362 ] 


Deviſe to A. 3 
proteſtant for 
life, remainder? 
to B. a papiſt for 
life, remainder 
to C. a proteſt. 
ant; A dies, 
B. being a papiſt 
is diſabled to 
take, and C. 
ſhall take pre- 
ſently, in the 
ſame manner as 
if the remainder 
had been to a 
monk, 

Deviſe of lands 
to A. for lite, 


remainder to B. 


a papiſt for li: e, 
remainder to 
truſte-'s for the 
lite of B. in 
truſt to let B. 
take the profits 
and to preie ve 
the contingent 
remainders. 
Ide truſt to let 
B. the papiſt 
And in this cal 


during the life of B. the papiſt, an. 


I 


( Mod, 167. 181. 10 Mod. 230. 
«nd 1 Bro. P. C. 450. Stra. 318. 


* 


(2) Vide Thoraby v. Fleetwood, | 
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Ca,, 34, In the principal caſe it was held, that in regard if the 
eſtate ſhould go to the ſubſequent remainder-man William Er- 
rington the proteſtant, it could notafterwards go back to any ſong 
of Thomas Errington the papiſt who might be proteſtants; and 


v. | 
EaxtN Oro. 


Errimgton the papiſt, ought to go back to the ſiſters and heirs 
at law of Edward Errington the grantor, and that theſe ſiſters 

and heirs at law of Edward Errington being proteſtants, ſhould 
have the rents of the premiſſes from the death of Edward 
Errington the grantor. 


Notwithſtanding it was ſtrongly objected, that the convey- 


out of the grantor, and could not return to him again, but 
muſt go to the next in remainder capable of taking; and fur- 
ther, that ſince this was a truſt in the truſtees during the liſe 
of Thomas Errington the papiſt, and a truſt was a creature of 
equity, the court which had the power and direction thereof, 
ought to let I/illiam Errington the next remainder-man into 
the poſſeſſion of the premiſſes, and that in caſe Thomas Er- 
rington the papiſt ſhould leave proteſtant ſons, then the court 
would order the truſt for the benefit of ſuch ſon, and ſecure the 
profits to him. | 


[ 364 ] But Lord Chancellor ſaid, this would be making uſe of an 
extraordinary power of directing and diſplacing eſtates, which 
he would not take upon himſclf to do; and that the intent and 
meaning of the ſtatute was in a more plain and eaſy manner 
complied with, by conſtruing the eſtates and truſts to be void, 
as to the papiſt only, but not to let the next proteſtant re. 
mainder-man into poſſeſſion before his time, ſo as to prejudice 
or endanger a third perſon, the ſon or ſons of Thomas Erring- 
tan the papiſt,-&c, wherefore let the heir at law of the grantor 
take the eſtate for ſo long a time only, as the ſame is undil- 

| poſed of by the grantor (1). 


gthly, It was held, that as to the former clauſe of this ſtatute, 
Which diſables papiſts from taking by deſcent, unleſs they con 


At 


* * 
— 
— 


, 


(1) Hoephins v. Hephins, Ca. ternp. caſe, 1 Ark. 597. 
T.. 44. 2nd another branch ot the ame 


1012 


this being an hardſhip and wrong to a third perſon, thereſore 
the rents and profits of this eſtate, during the life of Thomas 


ance being by way of leaſe and releaſe, the whole eſtate paſſed 
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form within fix months after eighteen, if they (the papiſts) Cannock 
were above ſix months after eighteen before the making the V, 


. . . REINGTON. 
ſtatute, ſo as it was impoſſible to comply with the ſtatute, then a ; 

5 + : If a papiſt was 
ſuch perſons are not within the clauſe, nor ſhall ſuffer . by abc. the age of 
; 5 eighteen ar dn 
It (1 ). ; monchs ten 

this ſtatute of Will. 3. was $ made againft rapiſts, he is out of the former clauſe of the tate, 


This decree was afterwards affirmed (2) on an n in 
the houſe of lords. 
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(1) by 2 v. ang ante, 6, * (2) 3 Bro. P. C. 412. : 
| Watts verſus Thomas. Caſe 105. i 
t At the Rolls. 0 
1 
T HE huſband purchaſed a term for years to himſelf and his ya, after ih 
ſe wife, and the ſurvivor, and the executors “ adminiſtra- nn. | | 
. 410 4 Th % , 17 5 
of tors and aſſigns of ſuch ſurvivor for the reſidue of the term. himſelf and 42. 4% 
wite, and the N TH 
f, {arvivor and the executors, adminiftrators and aſſigns of ſuch ſurvivor; huſband affigns the term | 
to in mortgage, proviſo to be void on payment ot the money by him or wife, or the executors of tim 2 
or wite, Proviſo that the huſband, his executors or adminiſtrators ſhall til! de ault of payment 11. 
y- 1 8 enjoy. Huſband, ſeven years after, contracts debts and dies. Decreed, tha: this ſettlem rack 447 [ 
| the term being after marriage, in the power of the huſband, and the equity of redemption being L43-Þ 
urt ſerves to him as well as to his wife, and deing alſo in the caſe of creditors, was aſlets to pay debt 7 Af 
5 1 
This purchaſe wad halts after the marriage, and the huſband 1365 . 
| Ho. — _ 285 b 1 
deing a tradeſman and having occaſion for money, mortgaged + 
an . * * ob . . 8 1 3 
I the term without the wife's joining (as he might do) and the f 15.4 
ic 1 8 : | $72: 
proviſo for redemption was, that if the huſband and wife, or | a 
88 either of them, or their or either of their executors or admi- 17 
et | i 1 
N nitrators ſhould pay or cauſe to be paid the mortgage- mo- | 15 
1 ey and intereſt at the day, then the mortgage ſhould be N [i 
1 void. Te 
udice ' ES : ö N 
: And the laſt proviſo was, that until default of payment 35 
in- 
af the huſband, his executors and . ſhould quietly it 
an 7 
enjo 1 
andil- . 
| The huſband ſeven years after contracted debts, and died, 
leaving his wife executrix, the mortgage-money unpaid. 
tatule, Th 
£3: e queſtion was, whether the equity of redemption of 
WY this term was aſſets for the payment of the huſband's debts, 
OY or ſhould go to the wife as ſurvivor ? 
By Talbot Solicitor General, the proviſo is, that upon pay- 
5 nent, whether 1 it de by the hutband - or the wife, or the exe- 


34 cCutors 
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Warrs v. cutors of the hyſband or of the wife, yet ſtill the mortgage ſhall 
THOMAS: in any of theſe caſes be void; and if void, then all things muſt 
be in their former ſtate, and conſequently the wife muſt have 
it as ſurvivor ; ſecus if the proviſo had been that upon payment, 
the mortgagee ſhould reaſſign to the huſband, his executors or 
adminiſtrators, for this indeed had been a total alienation; 
but in the preſent caſe it was but a conditional alienation, and 

ſo void upon payment of the money. 


Mafier of the Rolls: The ſettlement of this term upon the 
wile being after marriage, is a voluntary conveyance, and 
being only a term for years, it was always in the power of 
the huſband to forfeit or alien, and the mortgage is an aliena- 
tion; for tho' if the mortgage-money were paid before the 
day, the mortgage would have been void, and conſequently 
all things would have been in ſtatu quo, yet the mortgage 
being forfeited, the equity of redemption (always in the huſ- 
band's power) is now become a creature of equity, and it 
being in the caſe of creditors, and the redemption given as well 
to the executors of the huſband, as to the executors of the 
wife, and the laſt proviſo being that the huſband, his execy- 
tors, &c. may enjoy till default of payment, 


| Decree the equity of redemption of this term to be aſſets, 


| Cafe 106. Heath ver/us Heath, 
At the Rolls. Es 
2 Eq. Ca. Ab. NE ſeiſed in fee of lands, and poſſeſſed of a perſonal 


4. eſtate, having children and owing money gives legacie: 
fee of areale- Hy his will, and directs that they Hall be paid out of bis reo. 
2 _ — Hate, and gives his perſonal eſtate to his children. 


ſtate b # 
_—_ 3 — his legacies be paid out of his real eftate, and deviſes bis perſona! eſtate to his children; 


his chileren ſhall have his perſonal eſtate free from the legacies, but charged with the debts, and (li: 
zeal eſtate only ſhall be charged with the legacics. 

Maſter of the Rolls: If the legacies had been only chargu 

upon the real eſtate, yet the perſonal eſtate ſhould have been 

firſt applied to pay them, and ſo ſhould it have been againſt 5 

refiduary legatee; but in this caſe the real gate being the fund 

appointed, and the whole perſonal eſtate (1) given away by the wik, 
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(1) On this head vide Haſlewoed v. Pope, poſt, 3. vol 324. 
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therefore the legacies muſt be Paid out of the realeſtate only; 
but the debts ſhall ſtill be paid out of the perſonal eſtate, the 


** — n 


will not ordering the debts to be paid out of the real (2). ws. 
(2) Thomas v. Britnell, 2 Vez. 313. 
Watkinſon verſus Bernadiſton. Caſe 109, 
| 1 At the Rolls. 
by this caſe it was decreed (1) by the Maſter of the Rolls, = we: wag 
and ſeemed to be admitted by the counſel on both fides, 52. pl. 1. 
SEEN fo F On a ſhip's be- 
that if a ſhip be in the river Thames, and money be laid out ing repairedin 
3 the tiver 


Thames, and fitted out there with new rigging and apparel, the ſhip itſelf is not liable, but the owners. 
Secus if repaired or fitted cut at ſea, where the maſter alone may hy pothecate. Lee * e FE 


th 


8 — 


r 


(1) The ſhip in queſtion having been 
fold and the money brought into court, 
and a reference having been made to the 


Maſter to inquire and ſtate the nature and 


— r 


« mentioned in the ſchedule, amounting 
«« to 3321. 93. 44. 3, ſeveral of which 
«« ſums the ſaid plamtiff had been ſued 
5 for and forced to pay.-And the ſaid 


extent of the demands of the ſeveral “ Maſter alſo found, that ſince the gth 
* parties on this money, and how far they of March 1715, the plaintiff diſburſed 
affected the ſaid ſhip, the Maſter (after on the ſaid ſhips account, and there be- 

ſtating the claim of the mortgagee Ber- came due to him, for his and mens 

L nadiflon) reported * that the ' plaintiff *©* wages, further ſums to the amount 
was the maſter or commander of the of B44. 164. 9d. 3, which ſaid ſeve- 
'* ſhip, and that there was due to him “ ral ſums of 125/., 3320. 8s. 44. 4, 

on the gth of March 1715. from the and 841. 167. gd. 4 were the whole 
defendant Paine, the owner of the of theplaintiff*'s demands, to the pay. 

“ ſhip, for his the ſaid plaintiff's and * ment whereof the ſaid maſter con- 

ona bis fatlors wages, and for monies diſ- * ceived the ſaid ſhip was liable. The 
FR | © burſed by the plaintiff, on account Maſter being directed to review his 
ef the ſaid ſhip, in Carolina, Irelaud faid report, certified that he ſaw no oc- 
reds "and other places, in her voyage from caſion to alter the ſame, but the cauſe 
Vero. England to London, the ſum of being ſet down to be heard upon the 

125 J. And the ſaid Maſter alſo found faid report, before the Maſter of the 

laren; that the plaintiff did, at the defend- Rolls, his Honour declared that the 
and £46 ant Paine defire, and by his direc- ** plaintiffs demands of 3324, Br. 4d. 
tion employ the ſeveral tradeſmen paid to tradeſmen fr work done, 

your named in the ſchedule to do work ** and for providing proviſions and ma- 


int 3 ig; and that the ſaid plaintiff, in ** diſburſed by the ſaid plaintiff on thoſe 

: fo i g confidence that he ſhould be con- „ accounts, were net a lien on the ſaid 
a unued maſter of the ſaid ſhip, did, ** ſhip, and diſmiſſed the bill as to them; 

be With for and on the defendant Paine's ac- * but his Honour further declared, that 


and find proviſions and materials for 
* the ſaid ſhip, fince the gth of March 


count, promiſe to pay to the ſaid 


' ſions and materials, the ſeveral ſums 


E ſeveral tradeſmen for ſuch work pro- 


« terials for the ſaid ſhip, and ſo much 
«© of the ſum of 847. 163. 94. 4 as was 


* the ſaid ſum of 125 l. and ſomuchof 
e the ſaid 84 J. 165. 9d. 1 as was due 
* for the wages of the plaintiff and his 
＋ Bow BF 17 contre © ſeamen 
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Warxixsox there, either in the repairing, fitting out, new rigging, or ap- 


V. 


parel of the ſhip, this is no charge upon the ſhip, but the per. 
Ton. ſon thus employed, or who finds theſe neceſſaries, muſt refort 
to the owner thereof for payment, and in ſuch a caſe, in a ſuit 
in the court of admiralty to condemn the ſhip for non-pay. 
ment of the money, the courts of law will grant a prohibi. 


tion; and therefore, if the owner, after money thus laid out, 1 
mortgages the ſhip, tho” it be to one who has notice that the 172 
5 deſei 
money was ſo laid out, and not paid, yet ſuch mortgagee is ; 
well intitled, without being liable for any of the money thus Þ 
laid out for the benefit of the ſhip as aforeſaid, and the ſhip is defer 
no more liable for this money than a carpenter laying out mo- whic 
ney in the building of an houſe has a lien upon the houſe in latter 
reſpect thereof, tho“ by the law of Holland he has; but thi of the 
not being the law of England, ſuch carpenter muſt reſort to lertia 
thoſe who employed him, or to the owner of the houſe for his Loi 
money. impor 
But it is true, that if at ſea where no treaty or contract cu Mr 
be made with the owner, the maſter employs any perſon to do want « 
work on the ſhip, or to new rig or repair the ſame, this, for much 
neceſſity and encouragement of trade, is a lien upon the ſhy, are no 
[368 ] and in ſuch caſe the maſter by the maritime law is allowed u 2 
hypothecate the ſhip (1). ſhould 
O— —-̃ —ꝛx•2———̃— x NG not to 
| ** ſeamen were 3 lien on the ſaid ſhip.” was poſtponed to Bernadi/ion's mort the latt 
Reg. Lib. B. 1725. fol. 447. Therea- gage, as appears by the decree mat: f 
ſon of taking the accounts with particu- on the original hearing of the caul, ng 
lar reference to the gth of March 1715, Reg. Lib. B. 1717, fol. 269. Petition 
appears to have been, that on that day (1) Vide Juſtin v. Ballam, 1 dall 
the plaintiff was prevailed upon by the 34. Lifter v. Baxter, 1 Stra. 69; 
defendant Paine to give a receipt in full Ex parte Shank, 1 Atk. 234, Butt 
of all demands in reſpect of the ſaid v. Snee, 1 Vez. 154. Samfon v. Brop 
ſhip (although no money was in fact i#nton, 1 Vez. 443. Wilkins v. Can 
paid) in order to enable Paine to make michael, Doug. 97. | N. 
the mortgage to Bernadiffior ; in con- ing all 
{quence of which the plaintiff's demand 
without! 
| life of thi 
tlon Was 
to which 


p 4 ty, £ 
Jervar | * A. die; 
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Ml Jervoiſe verſus O'Carrol. 


HE minutes of an order in this cauſe were taken dif- 
T ferently in the two regiſter books, in Mr. Goldſborough's, 
that the defendant ſhould at the hearing appear gratis, and 
pray no day over, but in Mr. Price's book it was only, that the 
defendant ſhould appear gratis, leaving out the latter part. 


The order was drawn up with the latter part in it, that'the 
defendant ſhould appear gratis, and pray no day over ; upon 
which a petition was exhibited for the leaving out of theſe 
latter words, and Mr. Attorney General inſiſting on the behalf 
of the petitioner, that the court had ding no order for in- 
lerting them, 


Lord Chancellor aſked Mr. Attorney Gtriral what \ was the 
import of theſe words, that the defendant ſhall appear gratis ? 


want of ſervice of a ſulpœna, that the defendant ſhould be as 
much bound to appear, as if proved he had been ſerved, and 
are no more than admitting ſervice. 


Lord Chancellor: Conſenting to an order that the defendant 
ſhould appear gratis muſt mean, that he ſhould appear, and is 


not to make default; fo that the former words plainly imply 
the latter, 


For which reaſon let the order ſtand as drawn up. and the 
petition be diſmiſſed. 


Attorney General verſus Gill. 


NE by will deviſed an annuity of 50 J. per annum, and 

alſo 100 l. in money to A. and his heirs, and if A. died 
without heirs, then to a charity; A. died without iſſue in the 
life of the teſtator, and then the teſtator died, and an informa- 
tion was brought againſt the executors to eſtabliſh the charity, 
io which the executors demurred. 


] ervolk C A, die: without iſſue, living the teſtator; the will void as to the whole, 


Caſe 108. 


Lord Chan- 
cellor KING. 
An order for 
appearing gratis, 
implies the 
words that the 
« defendant 

„ ſhall pray no 
„ Jay vrer;”? 


Mr. Attorney General: Theſe words are taken to ſupply the 


[ * 369 ] 
Caſe 109. 


Lord Chan- 
cellor KIx G. 


2 Eq. Ca. Ab. 
193. pl. 1 
Deviſe of — 
and of 501, per 
annum to A. 
and his heirs, 
and if A. dic 
without heirs, 
then to a chari- 


and the charity cannot 


Inſiſted 
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Inſiſted for the demurrer, that this caſe came now as fully 
before the court as it could do upan a hearing ; and as to the 


money, the deviſe over after a death without iſſue was void; . 
and with regard to the annuity it was urged, that the word; A 
if A. died without heirs, and not ſaping heirs of bis bady, hun Bil © 
heirs generally, would be void; and that this was the difference wi 
in Cra. Car. 57. Herne verſus Allen, that if the deviſee over 105 
was a brother or couſin, or any perſon that was inheritable, in my 
ſuch caſe it being impoſſible that the firſt deviſes ſhould di / 
without heir, while the deviſee over, who was à brother ot teſt 
couſin ſhould be living, this ſhewed the intengion'of the teſts mak 
tor to be, that the words dying without heir muſt be underſtood, L 
dying without heir af his body; ſecus if the deviſee over was: = Ra 
brother by the half blood, oc a ſtranger, the 

zh, As to A. the deviſee's dying in the life of the teflator, * 
this was ſaid to be wholly immaterial ; for if the will was yoid 
at the making of it, ſubſequent accidents would not make: tl . 
good; gued ab initia nan valet, tractu temporis nan convale Heel. . A 
Mr. Attorney contra. /, A will ought to be taken agree ro, 


able to the intent, and ſuch intent mult be conſtrued accord. 
ing to common parlance; a man is ſaid to die without heir 
ar ta have no heir, when he is dead without iſſue, and thi D 
conſtruction ought the rather to prevail! in the preſen yy 


the remainder being limited to a charity. 7 
24h, Suppoſing the firſt deviſe to be in | eat fince the de fe 
viſee in tail is dead without iſſue in the life of the teſtator, ticles, 
the remainder (which in the preſent caſe is to the charity) ' Sa, 
ought to take preſently; which the other fide admitted. a late 
349, The court ought not to ſuffer this matter to be ſtifled Wo 
on a demurrer, ſince it is poſhble the infarmation itſelf my 9 it; 
not have ſet out the will truly or fully, all which will appeat et, of 
at the hearing, tit ade. 
Lord ancellar : If the inkbrdbalidh does not fully ſet dn The 0 
the will which gives this charity, it is your own fault; beds A nd by 


'©13,0 
Fate uſe 
© Umbe 


it will not conclude you, for you may amend your inform 
tion (1). 


— 


2 


(1) Sed vide Lord Cg v. Jelyll, ante, zoo. | 


The det 
he article 


As to what is ſaid, that the deviſe of the remainder ought ATTORNty 
to be ſupported as given to a charity; ſuppoſing it void if 9 
given to a common perfon, fo ſhall it be alſo when given to a 

charity. The deviſe being to A. and his heirs, and if A. die 

without heirs, to a charity, ſuch deviſe over is void, and the word 
lars Mall not be conſtrued to ſignify heirs of the body, where the 
deviſee over is not inheritable (1). 


And the death of the firſt deviſee in the life-time of the 
teſtator can make no alteration, if the will was void at the 
| making. 


Laſiy, This eauſe comes before the court as fully upon the 
demurrer as it would do upon the hearing, and ſaves . 
to the parties. 


tot, BB \Vhcrefore allow the demurrer (2). 


. wy 
Void * * RR 3 ä 


* 1) So, Allen v. Spendlove, 2 Eq. Barbut, I Vez. 89. Morgan v. Griſfibs, 
Ca. Ab. 305. pl. 2. Nottingham v. Cowp. 234. Gouodright v. Dunham, 
Jeanings, ante, 1 vol. 23. Die v. Doug. 254. 

Willis, Ca. temp. 3 I. IN v. (3) AG) Lib. A. 1725. fol. 388. 


Duke of Chandos ve#/as Talbot & Us. Caſe t16, 
| * Lord Chan- 


* duke of Chandos brought his bill againſt the de- 2 Ring 
3 5 | aſter of the 
fendants Talbot and his wife, to compel them to perform Rolls. 


aticies entered into by the huſband for the ſale of the manor 2 Eg. Ca. Ab. 
of 4 8 : = 6 £3 5 — 145 pl. 5. 
Saws in the county of Berks, being the wite's inheritance, Regularly the 
and late the eſtate of Sir Thomas Doleman, to whom ſhe was antwet ofa feme 
be | | covert, it ſepa» 
eir. rate, ought to 
have an order to 
anant it; but if the ſeme covert's ſeparate atfivet be put in without an order, and the fame be a 
ar and honeit anſwer, and deliberately put in with the conſent of the huſband, and the plaintiff 


Ncepts of it, and replies to it, the court pine: not at the motion of the wife, or ot her executors 
crit aſide, n : 


he de⸗ 
ſtator, 
harit) 
ſtifled 
f mY 

appet 


The wife anſwered 8 inſti that ſhe was not 
ound by the huſband's articles, however, provided ſhe might 
Ye 13,0007. of the purchaſe-money to diſpoſe of to her ſe- 
Parate uſe (the whole purchaſe-money, being 20,0007.) and 
© timber to be valued, ſhe was willing the fale ſhould go on- 


| The defendant the huſband alſo anſwered, and deſired that 
vl": articles might be perfotmed z the plaintiff replied to both 
the 
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the anſwers; and ſome of the relations of the wife inſiſting, 
that the wife's anſwer was gained by threats and fraud, it was 
by the court referred to the Maſter, to examine how and in 
what manner this anſwer was gained from her; alſo 


There being no order for the wife's anſwering ſeparately, 


1t was referred to the Maſter, to ſtate whether her anſwer Was 


regularly put in or not. 


The Maſter reported, that the defendant the feme covert 
did adviſe about the putting in of this anſwer, and was fully 
appriſed thereof, and did it with great deliberation ; and 28 to 
the matter of regularity, he reported, that it being put in ſe- 
parately, in her favour, at her deſire, and with the confent of 
her huſband, and the plaintiffs having accepted thereof and 
replied thereto, he conceived it to be regular. 


In the mean time the wife died, but before her death, 
exceptions to the Maſter's report were filed as io the regularity, 


Lord Chancellor called to his aſſiſtance the Maſter of th 
Rolls; and on hearing counſel they both held, that in regard 
it was reported that the anſwer was put in by the wife deliber- 


ately, by good advice, that ſhe was fully appriſed thereof, con- 
| ſented thereto, and that it was done at her requeſt, with the 


conſent of her huſband; and that the plaintiff had accepted of 
it, and replied to the ſame, therefore the feme covert, or anj 
on her behalf could not aſſign that which was done in her 
' favour, as an irregularity. | 


And the Maſter of the Rolls inftanced in the caſe of u 
eſſoin being granted to a defendant, where it ought not to hart 
been, that there the defendant himſelf could not affign this for 
error, it being done in his favour; no more could the & 
fendant the feme covert, or any on her behalf, object to het 
having put in a ſeparate anſwer, when it __—_— to hart 
been for her advantage. 


For which reaſon, the feme covert's anſwer was reſolves 
to be regularly put in, and the exceptions to * Matter s Ie 
port over-ruled (1). | 


„ >< — — X 


(1) Reg. Lib. A, 1725. fol. 416. 
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Blake way verſus Earl of Strafford. 


HE plaintiff brought his bill againſt the earl of Seraf- 
ford, as adminiſtrator with the will annexed of Sir 
Henry Johnſon, to be paid out of aſſets, and ſhewed by his bill, 
that he was a ſail- maker, and was employed by Sir Henry 
from 1696, to July 1707. to fit ſail- cloths, and other tackle 
to Sir Henry's ſhips, on which account Sir Henry was in- 
&bted to the plaintiff in 343 J. and that in December 1714. 
| the plaintiff received 50 J. in part of his debt, and that Sir 
Henry died the 29th of September 1719. having made his will, 
and deviſed his lands to his executors in truſt to pay his debts, 
and that his executors renouncing, the defendant the earl of 
ſtraford adminiftred with the will annexed. 


The defendant pleaded the ſtatute of limitations, and that 
neither the defendant, nor (as he believed) Sir Henry, made 


the ny promiſe to pay the debt in queſtion within fix years be- 
oard fore the bill brought. 


For the plea it was ſaid, 1/7, that this plea of the ſtatute 
ought not to be diſcouraged any more than that of the ſtatute 


h the WWW of fines; it being made equally for the quiet and repoſe of the 
ted of labjeR, eſpecially in the caſe of an executor or adminiſtrator, 
r 45 the preſent caſe was, who might not be ſuppoſed to be able 
in het 


to prove payment, as the inteſtate, if alive, would have 
deen. | 


of a0 za, That by the ſtature of limitations the debt was bar- 
tO batt ted, extin& and become as no debt, and therefore the will of 


dir Henry Tohnſon ſubjecting the lands to the payment of his 
lebts, muſt be conſtrued to mean ſuch debts as were then ſub- 
liſting, not ſtale demands barred by the ſtatute, for that a 
contrary conſtruction would give way for vexatious demands, 
nd occaſion people's raking up old dormant pretences. 


On the other ſide it was argued, 1/7, that the ſtatute of 
Iimitations was far from extinguiſhing the debt, which was 
ll ſubſiſting, and to be barred only by pleading the ſtatute, 
dich the defendant was not bound to do; that it was plain 
de debt was not extinguiſhed, becauſe the very acknowledg- 
Ig of it, would revive and take it out of the ſtatute, 


2ly. 


= 


Caſe 111. 


Lord Chan- 
cellor KING. 


Sel. Ca. in 
Cha. 57. 
2 Eq. Ca. Ab. 


579. pl. 6. 
One owing a 


debt by ſimple 
contract barred 


by the ſtatute of 


limitations, de- 
viſes lands in 
truſt to pay his 
debts, 

— 
debt be reviyed4 
by the will? 
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De Term. S. Trin. 1726. 


BrakewaAY 2dly, That in this caſe Sir Henry Johnſon's having paid 
karl 2 50 J. in 1714. in part of the debt was an acknowledgement 
ST&aprorD. that the reſt was due, and that this was taking the caſe out of 


i gi | the ſtatute, Sir Henry dying in 1719. 


14] | 2d, That the will of Sir Henry ſubjeQing his lands to the 
Mat payment of his debts did create a truſt, which was not barred 
(% Vide Sal. by the ſtatute of limitations; and they Eited the caſe of (a] 
. Staggers verſus Welly, where it was decreed by lord Ceuper, 
= 19 85 that ſuch a will ſubjecting lands to the payment of debts did 

raiſe a truſt, and revive a debt barred by the ſtatute of limita: 


tions, | 


E 
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| Lord Chancellor + J would be cautious of giving any relief 
| 375 ] againſt an act of parliament; but it is plain the debt is not 


Hale 
extinguiſhed by the ſtatute of limitations, ſince the ſtatute muſt fend 
be pleaded, which the defendant is not bound to do; and if he | that 
afterwards will acknowledge the debt, it takes it out of the boun 
ſtatute. | flue 

But let me be attended with the caſe of Staggers verſu: | ive. 
IVelby ; which accordingly was done; and thereupon his ord- wy 
ſhip over-ruled this plea of the ſtatute of limitations, Onab 
Upon an appeal brought in the houſe of lords this decree wi WW 
| reverſed, and the plea ordered to ſtand for an anſwer (1). the de 
E EF E Oe | DON that a 
(1) With liberty 7 except, but «6 hearing of the cauſe.” 3 Bro. P. C BY 0] 


„% not to oblige the defendant to make 305, to which caſe a note is ſubjoune:, verdi& 


* any diſcovery of the value or par- that after a very diligent ſearch at the appear. 
* ticulars of the real or perſonal eſtate Regiſter- office, the author was not abi contra: 
1% appointed by the will of Sir H. John- to nnd any further procecedings in the 
*« /on for the payment of his debts, and cauſe, Vide Jones v. Earl of Straffiri, And 
„that the benefit of the plea ſhou!/d poſt. 3 vol. 8g. Lacen v. brig Maft 
« he ſaved to the defendant, till the 4 Atk. 197. | «4 
F | - | the coſt 
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bi f 
Term. S. Michaelis, 1726. 1 
Metcalfe verſus Beckwith. Caſe 112. * 
| | At the Rolls. b 
0" a bill to ſettle the boundaries of the manor of Dale, ; „ |: 
of which the plaintiff was lord, and of the manor of ou * wi b: 
A 2 e e dound- 51 
dale which belonged to the defendant, the plaintiff and de- aries of a man- 42 


= : = ag - 8 or, it was de- 
fendant inſiſting upon different boundaries, it was ordered creed that each 


that the parties ſhou}d give a note to each other of their party ſhould give 
N : £ ER to the other a 
boundaries, and that the matter ſhould be tried in a feigned note of their 

. x boundaries, and 

ie (1). | . as it ſhould be 

tried in a feigned 

rſus | iTue, And the iſſue being found for the defendant on the grſt, ſecond, and thitd trial, the defendart 

was not only allowed the coſts of all the trials at law, but alſo the cofts in equity, in regard the 

cetendant had no bill, and the plaintiff might have tried it at law without coming into equity. 

On a bil} of partition, no coſts on either fide, becauſe it is for the benefit of both pa: ties. 
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Whereupon a trial was had, in which the verdict was for 
the defendant, and afterwards a new trial granted, and after 
that a third trial, upon a certificate of the judge, that the Jaſt 
was againſt evidence; but upon the third trial alſo the like 
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455 verdict was found for the defendant, ſo that the boundaries 
at th appeared to be as they were given in by the defendant, and 
ot 4 contrary to what had been alledged by the plaintiff's bill. 
in te N | 
ra And now upon the equity reſerved, it coming on before the [ 279 } 
brigg' 


Maſter of the Ralls, it was urged for the plaintiff, that as to 
the coſts of the three trials, the plaintiff, muſt. ſubmit to pay 
them; but with regard to the ſuit.in this court the bill ſeemed 
to be in the nature of a bill of partition, where neither ſide pay 
colts, it being for the benefit of both parties, to have their 
ſtares in ſeveralty, and that in the preſent caſe, there was by 
this trial a plain advantage to the defendant by the bounds of 
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0 But in St. Luke's v. St. Leonard's of a pariſh would not lie, i: being mere. 
c bro. Cha. Rep. 40. Lord Thurlow ly a queſtion at law. 
D tought that a bill to ſettle boundaries 
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De Term. S. Michaelis, 1726. 


NMrrcarrz his manor being ſet out by this verdict, in the ſame way az 
* they probably would have been in a bill of partition; for 
PECRWITH which reaſon the plaintiff ought to pay no coſts, and the rather 
in this caſe, in regard the plaintiff had a probable cauſe of ſuit, 
and it muſt be preſumed that at the hearing there was evidence 
on both ſides; and therefore, to ſatisfy the conſcience of the 
court, it had been ſent to a trial, under which circumſtances it 
would be hard to make the plaintiff pay the charge of ſatisfy. 
ing the conſcience of the court, when the thing was in its 


nature doubtful. 


Rut for the defendant it was ſaid, that the plaintiff” s bill in 
this caſe ought to be diſmiſſed, and the defendant having no 
vill, the diſmiſſion ought to be with coſts; otherwiſe an en- 
couragement might be given for great vexation, without any 
proſpect of the leaſt recompence. 


Aaſler of the Rolls: The objection that this bill was it 
nature of a bill of partition, ſeems to be of ſome weight; but 
as the defendant has no bill here, and the plaintiff might have 
rried this matter at law, and more elpecially ſince no part a 
the ifjuc is found for the plaintiff, who is in the wrong in 76, 

E 278-1 why ſhould he not be within the common rule, and pay coſts 
throughout? Diſmiſs the bill with coſts (1). 


(1) Reg. Lib, B. 1726. fol. 110. 


Caſe 113. Gyles verſus Hall. 

Lord Chan- | 

delier ING, II E plaintilF's bill was to compel a re- aſſignment of 3 
„ Seve anda BIN mortgage, and to {top the payment of intereſt from tht 


n+, there ought 25th of Septemcr 1722. there having been then a tender mace 
ro be realonav.e ; : ; 


norice of Paving of 1000s. the mortuage-money and intereſt. 


iin; and it ne 8 | 1 | 
rer be inlifted on to Hop intereit, the money muſt be kept 6: a from that time, becauſe the pat 

do be un & Line Lis months notice give n to Pay In the Mortgage money at Linc: An's Inn Hal, 
(th: gn this be not the place mentio ned in the proviſo of the deed, vet where money was lent in £980 


10 0 dect ion m. de eo tu e nati Ce NU iCcalon for a pertonal tender, Or TO make a man Cart) 257 


— 2a 4 verfon iN the COuUnTtYr) 35 
0 232 1 


12 722. 
the mortgagor gave perſonal notice in writing to the defend 
ant the mortgagee, that he would tender the money and 18 


nY 3 


tereſt between the hours of ten and twelve in the morning 
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De Term. S. Michaelis, 1726. 


Hincolu's Inn Hall, on the 2 5th of September 1722. which ac- 


GrLrs %, 
cordingly was done, 


HauL, 
Oles. by Solicitor General Talbot, Lincoln's Inn Hall is 

not named in the proviſo in the mortgage deed, as the place 

for the payment of the money, and therefore the tender muſt 


be to the perſon (1). 


Lord Chancellor : The money being lent in town, and after 
perſonal notice given for the payment thereof, and no objec- 
tion made by the mortgagee to the place at the time of the 
notice, it would be very hard to make the mortgagor travel 


with this great ſum of money to Oxford, where the mortgagee 
ſired. | 


But in this caſe it ought to appear, that the mortgagor from 
chat time always kept the money ready; whereas the con- 
trary thereof being proved, that the mortgagor was not ready 
to pay it, therefore the intereſt muſt. run on; and decree the 
defendant to re- aſſign to the mortgagor, or his order. 


1 379 J 


—— 


{1) A tender muſt be firily made, in v. Bradley, 2 Vez. 678. Sbrapnell v. 


Di r. r Cote ä NN 
Liſbep v. Church, 2 Vet. 372. Carbrtb et e Seith, 3 A 
Car, 2.86 C Ze. Cao. 4,3 702 ; 

— Townſend Plaintiff, Caſe 114, 


Lord Chan- 


John Lawton Sen', Edward celior Kix g. 


Lawton, john Lawton 


fun and Montague. 


Sel. Ca. in Cha. 
71. 

2 Eq. Ca. Ab. 
749. pfl. 
On marriage, 
lands are ſett 64 
to A. for £9 
years, it he 
long live, re- 
main er te ji, 
and his k 
during: lite 
of A. 1 for I 


Doſes 


I Y a ſettlement on the marriage of the defendant John 

Lawton ſenior, lands were limited to his uſe for 99 
years, if he ſhould ſ@ long live, remainder to the defendant 
»lontague and other truſtees (of which Mantague was the ſur- 
vor) for the life of John Lawton ſenior, to preſerve contin- 
gent remainders, remainder to his wife for life, remainder to 


; contin gent te 
ine firſt and ſecond, Sc. ſons of the marriage in tail male min re. 
2 l M2751 16 Re 
cceſſively, remainders over. 


firn, „ ot 
. 70 
, C. and D. A. the father having mortgaged the premiſſes, he and his ſon C. covenant . £5 
© recovery, and to procure B. the truſtee to join, B. the truſtee by anſwer ſubmits to the c< 


Gert: 


967% WIL not compel the truſtee to join, unleſs D. the ſecond fort of the marriage will conſent, 
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Townszxxp The wife was dead, and the defendants Edward Lawton and 
L ＋ John Lawton were the only iſſue of the marriage, and the de- 
AWTON. | 1 5 | 
fendant John Lawton the father having mortgaged the pre- 
1 miſſes to the plaintiff, and the defendant Edward Lawton the 
Mi ſon being come of age, the father and ſon entered into articles 
1 with the plaintiff, and thereby covenanted, that they would 
1284 ſuffer a recovery, and procure Mr. Montague the ſurviving | 
1 truſtee to join therein: but, pa | a 
4 6 | Mr. Montague refuſing to join in making a tenant to the 2 
4 380 precipe, the plaintiff brought this bill to compel a ſpecific per- h 
1 formance of the covenant, and that Mr. Montague might join 4 
Lt in ſuffering the recovery. 
d af Mr. Montague by anſwer ſubmitted to do as the court 
10 ſhould direct, and John Lawton the younger fon was made | 
. defendant. 8 85 
11 ; | life 
17 Lord Chancellor aſked if the younger brother would conſent 4 
that the truſtee ſhould join in making a tenant to the præcipe! | 
and being told no; his lordſhip ſaid, then he would not de- able 
cree the truſtee to join, for that he would not take away any "my 
man's right. 50 
Hereupon it was inſiſted, that the court had done the like OE 
„ in the caſe of (a) M . Vinnington the eldeſt ſon of Sir Francis jurie 
et vide Maniel! F//jnnington, upon his ſon's marriage with Mrs. Read, where f 
5 N. Ilinnington the father brought a bill againſt the truſtec ough 
for preſerving contingent remainders (he himſelf being only By 
0 tenant for 99 years) to compel him to join in making a te- FEA 
nant to the præcipe for a common recovery, and the court Ry 
If decreed he ſhould do it, in order to make a new marriage matte, 
Lal ſettlement. AT 
ql Lord Chancellor: 1 alſo would do fo, were the like caſe W | - 
7! come before me; in the caſe cited, the truſtee was decreed to 3 
1 join, in order to preſerve the eſtate in the family; but in the decree 
| # principal caſe you would have the fame done, with a view only thas 
1 to alien. Diſmiſs the bill as to Mr. Montague and the younger S.. 
ſon with coſts; but decree J Lawton the father, and Ei. 
ward the ſon ſpecifically to perform the covenant with the 
plaintiff, 
(a) V 


Duke 


De Term. 8. Michaelis, 1726. 
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* Duke of Devon ver Us Abi Caſe 115. 
> us AC // £29 Lene rages Lord Chan- 


44 RON MKintan being ſeiſed of a Ge eſtate for three cellor Kin. 


Sel. Ca. in Cha. 
lives, and having upon his daughter's marriage ſettled me. „„ 
ſame upon truſtees, in truſt to the daughter for her life, re- An eſtate for 


| ; : | , three lives 4 
mainder to her huſband, remainder in truſt to her — A 


and for want of ſuch children, then in truſt to the ſaid Aaron - = Ph 
hter bei tors, 1s a er- &=. til wp: 

his executors and adminiſtrators ; and the daug ter being a OY 4/* | 

dead without leaving any child, a 


will on A's „ 
death be liable 
by ſimple he's ag to all his . as 2 leaſe for years would be. 

of md AMT 


pre . f af Je xo tee — A LE , 


1 
Aaron Kinton makes a will, and and deviſes the reverſion, which [*381 ] 
was thus reſerved to himſelf and his executors, to his wife for 
life, and afterwards to * ſiſter, and then to his ſiſter's ſon, 


it and dies, i | 
f On a bill vole by the duke of Devon who was a conſider- 5 'H 
e. able creditor of Aaron Kinton, to charge this eſtate with his {588 
0 debts, it had been decreed by (a) lord Cowper, that the rever- Gang 719. (146 
{on of this eſtate for lives reſerved to Aaron Kinton, his execu- HE 
IKe tors and adminiſtrators, was by the ſtatute of frauds and per- » q 
ncis juries made perſonal eſtate, and being made ſuch could not be . 
ere ceviſed away by the teſtator in prejudice of his creditors, but f H 
ſtee ought to be liable to his debts, and fold for that purpoſe. A 
only But the deviſee in remainder after the death of Aaron Kinton | { EI: 
, hs _ the teſtator, not being made party to that ſuit, and the teſta- | 15 
:ourt | tor's wife the deviſee for life the dead, he now brought this | "Tf 
riage matter over again. Þ 9 
And it was inſiſted upon by Talbot Solicitor General, that 1 
ſe (© tno' the remainder-man could not be bound by the former [ 382 it il 
ed 10 2 not having been a party thereto, yet ſo far might that L ji 
in the cecree be made uſe of, to ſhew it to have been the opinion of 1-1 
y ON) taat great man my lord Cowper, that an eſtate pur auter vie; de A.. 
Dungy when limited to executors, was perſonal eftate, and as ſuch, 4. ue. A. 45. 
nd Þ* BY {-) viftributable within the ſtatute of diſtribution. 
ith the | Mr. 


—— — 


(a) Vide Salk. 464. £5 Carth. 376. Oldham v. Picking, contra, However, 
though 1 in the ſpiritual court an eftate pur auter Vie be not diſtributable, on account 
Duke Its : being a frechold, yer it ſcems as if in a court of equit, It 1 be diſtributable, 


U 3 : woe 


7 


De Term. 8. Mickgelis, 1726. 


Duke of Mr. Attorney General: Before the ſtatute of frauds and per- 

Devox v. juries, it is plain an eſtate pur auter vie was not conſidered as 

bs perſonal eſtate; and that ſtatute ſays, that where it is limited 
to the heir, it ſhall not go to the executors or adminiſtrators, 
Put the caſe, that one ſeiſed in fee ſhould convey to the uſe of 
himfelf for life, remainder to his executors, would that be per- 
ſonal aſſets? and if the executors are ſpecial occupants, or 
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take by occupancy, then it cannot be aſſets. 


Lord Chancellor: The caſe put of lands in fee being limited 
to executors, is different; here the executors and admini- 
{trators are made ſpecial occupants and alſo take as execu- 
tors, whereby the premiſſes are perſonal eſtate as naturally 
as if limited originally to executors. | 
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Wherefore I ſhall decree this to be perſonal eſtate, and con- 

fequently that it could not be deviſed away by the teftator 

(2) from his creditors; nevertheleſs being a ſpecific deviſe, 

al! the reſt of the teſtator's perſonal eſtate not ſpecifically de- 

viſed muſt be firſt applied to pay the debts, and if there be 

= any other ſpecific deviſe, the ſame ought to come in average 

[ 333 ) with this and pay its proportion but if that will not ſerve, all 
muſt be ſold to pay the teſtator's debts (3). 
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and that the adminiflrator ſhould be taken to he a truſtee for general legacies, if 
any; and if no will, then for the next of kin: and as the adminiſtration may be 
granted to one only as principal creditor, he ought not to go away with the 
reſidue of the eſtate pur auter vie, as adminiſtrator (1). 

(1) This caſe is now exprefily pro- ed to heirs is within the ſtatute of 
vided for by ſtat. 14 Geo. 2. c. 20. fraudulent deviſes, 3 & 4 W. & M. 
ſ. 9. which enadts that the eſtate pur c. 14, and liable to ſpecialty debts. 
autre vie ſhall go, be applied, and dit- Healing v. YH Haling, 3 Atk. 460. 
tributed in the {ame manner as the per- (3) Keg. Lib. A. 1726. fol. 25þ 
ſonal eſtate of the teſtator or inteſtate. by the name of Duke of Deren. 

(2) So, an eſtate pur autre vic limite Dickens. 


Uftrih; 
taking, 
45 repre 
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perſona! 
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De Term. 8. Michaelis, 1726. 


Blackler verſus Webb & al”. 


Hy MUEL Pagioell poſſeſſed of. a conſiderable perfonal 
etate, and having had ſeveral children, ſome of whom 
being dead leaving children, made his will dated the 3d of 


December 1715. and after ſeveral legacies thereby given, be- 


gueathed the ſurplus of his perſonal eſtate equally to his ſon 
James, and to his fon Peter's children, to his daughter Traverſe 
and to his daughter Hebb's children, and his daughter Man, 
and made his ſon-in-law Benjamin Traverſe ſole executor. 


A., 2nd to B.'s children, and to his daughter C. and D.'s children, and to his daughter E.; D 
is living and has children; decreed the childien of B. and the children of D. ſhall take per capita 


and not per ſtirpcs, as if all named. 
pe! | 


The fact was, that at the making of the will the teſtator's 
ſon Peter was dead leaving ſeveral children, the teſtator's 
daughter Hannah JFebb was living, but her huſband was in low 
circumſtances, and had been twice a bankrupt, and therefore 


the teſtator by his will made ſome proviſion for her ſeparate 
C, 


TIT 
41 


The queſtion was, how theſe children and grendchildren 
ſhould take, whether per /Zirpes or pen capita ? 


Ar. Sclicitor General inſiſted, that the grandchildren ſhould 
take per ſlirpes, it not being likely that the teſtator ſhould 
mend his own children, his ſon James and his two daughters 
Traverſe and Man to take no greater ſhare of his perſonal 
eſtate than cach of his grandchildren, ſome of which were of 
very tender years and whoſe maintenance and ſubliſtence 
would con{eEuently require a very ſmall expence; but that the 
conſtruction in tb is caſe ſhould be accòrding to the ſtatute of 
eſtridution of inteſtates eſtates, where, in caſe of children 
taking, they take only the ſhare of their deceaſed parent and 
4 repreſentatives of the ſtock. 


Mr. Attorney General contra: Such part of the ſurplus of the 
perſonal eſtate as is given to the grandchildren muſt be the 
dame, and have the ſame conſtruction, as if the teflator had 
particularized each grandchild by name, as John, Thomas, Sc. 
den there could be no queſtion but that the grandchildren 
muſt have taken per capita and not per flirpes. 

8 And 


Caſe 116. 
Lord Chan- 


cellorKins. 


2 Eq. Ca. Ab. 
332. pl. 8. 
One h»ving had 
five childien, A. 
B. C. D. and 
E.; B. is dead 
leaving ſeveral 
children, ard 
by will the teſ⸗ 
tator deviſes 
the reſidue of 
his perſonal e- 
ſtate to his ſon 
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De Term. S. Michaelis, 1726. 


BLACKLERw. And as to the ſtatute of diſtribution, it is not likely that 
' WEBB. theteſtator in this caſe underſtood the ſtatute or the conſtruc. 
tion thereof, or had any alluſion to it; neither could this wil! 

come within that part of the ſtatute of diſtribution, in regard 

the teſtator's daughter Webb was living, and therefore her 


children could take nothing by repreſentation within that 
bt ſtatute, 

To which it was added, that there was a patticular reaſon g 
why the children of the teſtator's daughter Webb were inſerted h 
in the will, becauſe their father was in very low circumſtances n 
and unable to provide for them; and as to the teſtator's chil. ſy 
dren, they all had portions given them before in his life-time; W. 
and this being additional, it was but reaſonable that the grand- 
children ſhould take an equal ſhare of the ſurplus with the - 
teſtator's own children. 9 

Lord Chancellor at firſt ſeemed inclinable that the grand- 
children ſhould take per flirpes only; yet at length he decreed hot 

[ 388] that the teſtator's ſon James, and the children of the teſtator's trat 
deceaſed ſon Peter and his daughter Traverſe, and the children the 
of the teſtator's daughter Webb, and his daughter Man, (being peer 
in all fourteen in number) ſhould each of them take per capita, orde 
as if all the grandchildren had been named by their reſpectie allo\ 
names; and that the grandchildren could not take according | the | 

to the ſtatute, or in alluſion thereto, foraſmuch as the teſta- whic 
| tor's daughter Webb was living, and ſo her children could not court 
im her; and to determine that the grandchildren ſhould 3 
take per ſtirpes would be to go too much out of the will, ane 
contrary to the words, when the meaning of the teſtator might 5 f 


be according to his words, and that meaning a reaſonable and 
ſenſible one (1). 


— 


(1) Reg. Lib. A. 1726. fol. 139. 


De Term. 8. Michaelis, 1726. 


Lord Clifford's Caſe. 


| Firſt Seal after Michaelmas Term, before the Maſter of the 
Rolls, in the Abſence of Lord Chancellor.) 


Sequeſtration was granted, unleſs cauſe, againſt the de- 


i | fendant lord Clifford for want of an anſwer; - afterwards 
d he put in an anſwer, which being reported inſufficient, it was 
68 now moved for a ſequeſtration abſolutely, an inſufficient an- 


Caſe 11 7. 


Vide vol. 1. 
535. Anony- 
mus. 

2 Eq. Ca. Ab, 
711. pl. 5. 

A ſequeſtration 
niſi is the firſt 


R ſwer being no anſwer, and in ſuch caſe the plaintiff is to go on process againſt 
. a peer, or mem 
ej where he left off before the inſufficient anſwer was put in. be: 3 
5 g Or com 
0- the this is ſome hardſhip ; but if there he a ſequeſtration niſi againſt a peer for want of ar. 
the and the peer puts in an anſwer which is inſufficient, yet the order for ſequeſtration ſhall not be abſolute, 
but a new ſequeſtration niſi. | 
nd- Maſter of the Rolls: As in caſe of a peer, or member of the 
reed houſe of commons, it is an hardſhip upon them that a ſequeſ- 
or's tration, whieh in ſome reſpects is in nature of an execution, is 
dren the firſt proceſs; ſo when a ſequeſtration is granted againſt a 
eine peer niſi for want of an anſwer, it is good cauſe againſt ſuch [ 386 ] 
pin, order niſi, to ſhew that the anſwer is put in, which muſt be 
tive allowed for cauſe, and when that anſwer is reported inſufficient, 
ding | the plaintiff muſt move again de novo for a ſequeſtration /, 
teſta- which Goldſborough the regiſter ſaid was the courſe of the 
Id not court (1). Es | 
ſhould OM 
l, and 5 a ; 
= (1) Vide Butler v. Raſofield, 3 Atk. the propriety of this rule, although he 
mis 749, in which lord Hardwicke doubted purſued it in that inſtance. 
ble ao | | | 
— Serle verſus St. Eloy. Caſe 118. 
| ES 3 At the Rolls. 
4 * E ſeiſed in fee of lands near Godalmin in Surry, that 
| : ; 2 Eq. Ca. Ab. 
4 were in mortgage, and likewiſe ſeiſed in fee of other 375. Pl. 25. 


: lands, deviſed his lands in Godalmin to his couſin and god- 
daughter Jane Styies at her age of twenty-one, ſubject to the in- 
tumbrances that were thereupon, and ordered that the rents and 
ler, ſubjet to the incumbrances thereupon, and the rents during the infancy 


aer, and deviſes all his other lands to truſtees to pay his debts, the lands in B. 
Mortgage ſhall be diſcharged by monies arifing from the ſale of other lands. 


Lots 


517. pl. 14. 
One deviſes 
his lands in 
D. to A. (his 
couſin) an in- 
fant at her age 


to be paid to her 
being mortgaged, 


profits 
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SERLE v. 
St. ELor. 


debts (1). 


6017. The lands in Godalmin are deviſed ſubiect to the incum- 
brances thereupon, for which reaſon the deviſee muſt take them 
cim ancre, and be contented to pay off the mortgage. 


after of the Rolls contra: The deviſe of the eſtate ſubjedt 
to the incumbrance is no more than waat is implied, for the 
te!fator could not do it otherwiſe ; but when the teſtator de. 
viies other lands to pay his debts, this muſt be intended all his 
debts, and conſequently the debt by mortgage of Godalmin is part 


De Term. S. Michaelis, 1726, 


profits of the premiſſes ſhould, during the infancy of his ſai 
| god-daughter, be paid to her father for her ſole uſe, and de- 
viſed other lands to truſtees, in truſt to pay the teſtator's 


2 — — — = — TIDY 2 T7 * * — = 


(1) By the Regiſter's book this caſe 
appears rhu:— The teſtator began his 
wail by © directing that his executor 
{© thould pay and diſcharge all his juſt 
s debts, and that he ſhould raiſe ſuffi- 
tf cient to pay the ſame—he then de- 
«© yiſed his manor, c. at Godalmin to 
6 (the plaintiff) Jane Styles and her 
& heirs at her age of 21 or marriage, 
* /ubjet nevertheleſs to the incumbran- 
ces that were or ſhould be upon it at 
e the time ef his deceaſe, and in the 
mean time and until ſhe ſhould arrive 
at her ſaid ag? or marriage, the rents, 
+ iſtues and preits to be paid by his 
& executcr, into the hands of. her fa- 
« ther or mother, whichever ſhould be 
«© living at the time of the teſtator's 
«« deceaſe, for the plaintift*s ſole benefit 
« and advantage, —He then devifed to 
„ his brother Leenard Child, and his 
„ heirs, the reverdon of the manor of 
« W. (after the death cf M. F.) jubjed? 
„ nevertheleis to the payment of uch 
c of his debts as ſhould remain unpaid. 
© And all the reſt of his real and per- 
fonal eſtate not therein before ſpecifi- 
« cally diſpoſed of, he deviicd to (the 
«« 4>fendant) J Sr. Floy, his heirs 
„ and aſſigns, in truk the eme to fell 
t and diſpoſe of as ſoon as conveniently 
might be after his deceaſe, and there- 
tout to pay his debts and gencra] lega- 
$4 cies ; and in caſe there {hould be any 
e defviency, and that any of his debts 


4% 34 


7 8 1 — 'S ©.4 * _ * — — 


« and legacies ſhould remain unpaid, 
« then he charged the ſame on the re- 
4 verſion and inheritance of the manor 
« of V. and thereby direQed the fad 
Leonard Child, and his heirs, to pay 
off the ſame within ſix months after os 
c the death of M. F. and he made the 18 di 
« {ſaid John St. Eloy ſole executor.” At coſts 
the time of the teſtator's death, the ma- 
nor, c. at Gedalmin were in mortgage 
to one Hunt for 500 I. The bill hav: 
ing been amended in purſuance of the 
above-mentioned order, and the caue 
coming on to be heard before the Matter 
of the Rolls, his Honor declared that 
«all the debts and general legacies of 
ce the teſtator were by his will to be paid 
out cf his perſonal eſtate, and the 
real eltates deviſed to the defengan! 
« St, Elay and Child, and that thi 
„ mortgage of the defendant Hunt et 
the eſtate deriſed to the plaintiff was 
*« to be taken as one of thoſe debt 
% Se.“ Reg. Lib. B. 1727. fol. 207: 
And this decree was afterwards affirm 
on appeal (by Lecnara Child) to Leit 
King, Reg. Lib. B. 1727. fol. 300 
This cafe (although not always approl c 
of) has been conſidered as a leading 
authority in Guircn v. Hancock, 2 A 
437. Marchionets of 7 xcecdale v. Ear 
ct Coventry, Bro. Cha. Rep. 246 
Duke of Aucaſter v. Mayer, Bro. ( 
Rep. 454. 


A 


- 


A 


De Term. 8. Michaelis, 1726. 


of thoſe debts which are to be paid off out of the money ariſing 


SERL v. 
by ſale of the truſt-eſtate z and this is the ſtronger, by the teſta- St. ELOYE, 
tor's having appointed the rents and profits during the infancy [ 387] 


of his god-daughter to be paid to the infant's father for the 
ſole uſe of the infant, which is as much as to ſay, that they 
ſhall not go or be applied in diſcharge of the mortgage. 


And tho' the infant by her own bill had ſubmitted to pay 
off this mortgage, yet his Honour ſaid, he muſt take care of 
the infant, and not ſuffer her to be caught by any miſtake of 
her agent. 


Wherefore paying the coſts of the day, let the infant amend 
ber bill 


n Anonymus. Caſe 110. 
'T ; 
1d V 0 - E; the courſe of the court is, that where a cauſe is Where the cauſe 
ay brought on upon bill and anſwer, and the plaintiff*s bill 4 F 
der . t 8 
he s diſmiſſed as againſt a defendant, in ſuch caſe only 403. 5 if the 
| 3 : LR" ul is diſmiſſed 
At colts is to be patd by the plaintiff ; but if the plaintiff has a againſt anfof 
na. decree againſt the defendant, tho' upon bill and anſwer only, 3 
age oF . . i 4 * & $. 
* if the plaintiff has coſts given him, it muſt be coſts to be coſts are to be 
+ taxed 1). paid; but if the 
the 0 | plaintiff has a 
aue decree againſt the defendant, tho* only on bill and oe. there colts muſt be 3 
"Net © ee ” 
| that ? 5 : I 
es of : (1) But this practice was altered by of April 1748. Vide 2 Atk. 288. 
pal a order of Lord Hardwicke on the 27th 
4 tie | 
1040! 
A Peck ver/us Halſey, Caſe 120. 
40 
bs — : | : At the Rolls. 
2. i | 1 teſtatrix Mrs. Peck by her will inter al', after le- 2 Fg. Ca. ab. 
* 1 "i | . 350. pl. 18. 
l. 0 . gacies given fo ſeveral of her relations, bequeathed to Ge bequearhs 
mo 7 tw2 grandchildren A. and B. ſome 8 her beſt linnen, and to vey 5 
to 1 0 C731 « JOMme 
al. 506 ace 7. S. reſiduary legatee. of her beſt lin 
. * | en; this void för 
Pt 5 be TORN yz yet the court recommended it to the executor to give ſome of the beſt linnen to che 
* 8 anee. ; . 
2 Ak 
. Ea Maſe 
p. 10 after of the Rolls: This is a void legacy for the uncer- 388 
C tainty; the beſt ef my linnen is uncertain, but ſome of my befl a 


ſuch of the beſt 
linnen as the ex- 
cutor ſhould think fit, -or as the legatee ſhould chuſe, had been good, 
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linnen is more uncertain ſtill; if it were ſuch, or ſo much ot 


De Term. S. Michaelis, 1726. 


Peck v. 
HALS ET. my beſt linnen, as they ſhould chuſe, or as my executors ſhould 
chuſe for them, this would be good, and by the choice of the f 
legatees or executors is reducible to a certainty, but in this ; 
caſe it is merely void for the uncertainty. : 
However, afterwards foraſmuch as theſe were ſo near rela. 

tions to the teſtatrix as grandchildren, and having no other le. 

gacy by the will, and ſince it was plain the teſtatrix intended = 

ſome linnen, his Honor did by the decretal order recommend © 

it to the reſiduary legatee, to give ſome of the beſt of the teſta. 5 

trix's linnen to theſe legatees A. and B. which recommendation = 

in the like caſes (he ſaid) the court had ſometimes made (i). 5 

(1) Reg. Lib. B. 1726. fol. 264. by the name of Peck v. Peck. & 

| Mint 

Caſe 121.  Claverin verſus Claverin 5 

= 

Lord Chan- 22 1 e 2/9. 80 
cellor King, HE os... was tenant for life of lands in Durhon, 

© * but not without impeachment of waſte; the plaintif Tt 

2 Eq. Ca. Ab. was the remainder- man in tail, and in theſe lands there were | 

_—_—_ life ſeveral mines of coals, which were open before the defendant a 

ee the tenant for life came to the eſtate, and the tenant for life Cre 
pits or ſhafts for opened the earth in ſeveral places, but (as it was ſaid) with 

„ Pp pole deſign only to purſue the old vein of coals. And the plaintif {« 

old vein of coals. gn * P n P 

moved for an injunction to ſtay the defendant from opening 

the earth in any new place. | / i 

Lord Chancellor: This was determined in the great cauſe of a 

Hellier verſus Twiford, in which I was of counſel, the matt tene 
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was tried at the aſſizes in Devonſhire before Mr. Juſtice Paw 
and held great part of the day; there it was proved by vit 


FT. A» 
Jultice f 


neſſes to be the courſe of the country, and a practice wel A nds 
known in thoſe parts among the miners, that any perſon having er 
a right to dig in mines may purſue the mine, and open bei The ca 
ſhafts or pits to follow the ſame vein ; and that otherwiſe te in f of | 
working in the ſame mines would be impracticable, becaul bu in E 
the miners would be choaked for want of air, if new bels a fide 


ſhould not be continually opened to let the air in to them; and 
the ſame vein of coal frequently runs a great way, and (3 


Lord Chancellor expreſſed it) the ſame mine of coals was velf 
knowad 


4 PImat 
"70%, de 
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knowable and eaſy to be diſcerned; beſides, that to ſtop the 
working might be the ruin of the colliery for ever ; and in the 
preſent caſe it appeared that there was a fire- engine kept by 
the tenant for life of theſe mines, which carried off the water, 
without which the mines would. be loſt, and the working of 
this fire-engine colt 40 or 50 l. a week, 


Then it was objected by the Attorney-General, that theſe 
mines were not opened when the ſettlement was made; 
having been opened by the perſon who by that ſettlement 
claimed an eſtate-tail, and was ſince dead without iſſue, 
whereas the ſettlement gave only the benefit of the mines 
then opened to the tenant for life. | 


ded per cur : It ſeems as if the tenant for life. may wark all 
mines which were lawfully opened by the precedent tenant 
in tail, tho? ſubſequent to the ſettlement, 


So deny the injunction. 


ul 

tif Thomas Davis Leſſee of Plaintif: 

1 John Peirce, > ; 
gant | | | 

hie x Jar! | 
with Crelwick Norton & Mary Defendants. 


Ux' 


intif 


ing p 1 5 ; a 1 
enilh HIS was an ejectment tried at Chelmsford ſummer qe — 2 
. . . aSA10N B. An 
aſſzes 1726, and the lands in queſtion being of ſmall a ggerc. xc. 
uſe of e . FRE 4 | and deviſes his 
i | ave, and depending merely on the words of a will, it was by 11% KR 
mattet conſent made a caſe te be determined by the opinion of Mr. B. ia 2 
| ral, and if his 
Pau Juſtice Reynolds, who tried the cauſe. ſon B. ſhould 
Wit ; die without iſ- 
55 n upd and bis wife ſhould ſurvive him, then the wie to have the premiſſes for life, remainder to C. 
ice Wen *; E. the fon dies without iſſue, but teſtator's wife dies before him; C. is not intitied to the 
having Ra, ander in fee, becauſe the eee is annexed to all the deviſes over. A / rs Hiern lou 
1 8 ue a. . 2, 
en bey The caſe was, Thomas Hooker the defendant's uncle was ſeiſed —_ . 8 
«6 2 
wiſe (3 in fee of lands in Sceward-Stone in the pariſh of Waltham holy- 5 4 . 
deczut , in Eſſex, and had a wife Alice, an _ ſon William Hooker, 
w bo nd 2 iter Mary Stratton. 
em; 


Thomas Hogker the father, by his will dated the 5th of Jh 
725, deviſed his lands to his ſon //;/Fm Hooker and the 
3 | heirs 


CLAVERING 
V, 
CLAVERING. 


Hazardous to 
grant an injunc- 
tion to ſtay the 
working ot a 
coal · mine. 


One ſeiſed of 
lands wherein 
there are coal - 
mines not open - 
ed, ſettles the 
lands on A. in 
tail, remainder 
to B, forlife, A. 
opens the mines, 
works them, 
and dies with- 


out iſſue; B. may continue working in 555 mines lawfully opened. 


Caſe 122. 


[ 399 } 


WE ET Lots. = ' 


— one IE rom 8 
nn 2 Ne re — 2 . - Me =-4 _ 
Seed * N 
A op, 4 TY. OY Fu: 8 
XI * 2 2 * 9 
* 27 8 2 . 
= 


PT es es ATA i a er Lone ett a 


Þ WW," 
. — e — — 
— ̃ — 
Cre 482 b 2 
4 ; "I - 
- — 2 fs 


n N 
2 D 8 ? x 18 
, . 6 2 i 
r in nth 3 — — — _ 
þ 2 ec 


ae bs 
— 


* 
— ee rere 


be * 
bl Ike, Bis 4 
1 - RE 
„K ; 
—— In: 


pf Es 
is 
— . 
r 


— 
— — rr es Le ROS 
_ — 


B's 2 * 4 "7 3 
— 5 ** 
PISS +4» * ; — 
% 2 
— te 40” Fas wx: errerey- = 
* ; * 


— ths. 5 
— 


W 


- . 5 2 "a 
rr 


nr N 
Xa 
* . WO! 45-4. 5 5 
ade Sr of > at ©; & % f 


1 


n 
CAL * OE 
— 


1 3 ee nnn . * — 1 
e — 5 e 


PUTT” "HI ry 
* 


3 


+ "Sa 


ov OED VV $9 
_ 
— Wy 8 


Davis v. 
Nox TON. 


3914 


392) 
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heirs of his body, and if his ſaid ſon ſhould die without iſſue of 
his body, and the ſaid teſtator's wife Alice Hooker ſhould ſur. 
vive his the ſaid teſtator's fon, then the teſtator's wife Alice 
ſhould enjoy the premiſſes for her life, and after her deceaſe, 
that the premiſſes ſhould be enjayed by the teſtator's ſiſter 
Mary Stratton for her life, and after her deceaſe [the teſtator'; 
ſon William Hecker being dead without iſſue as aforeſaid] then 
the teſtator deviſed the premiſles to the leflor of the plaintif 
Fobn Peirce, and to two others Pighorn and Randal {both ſince 
dead) and to their aſſigns for ever. The teſtator Thema 
Hoster died, the wife Alice did not ſurvive the teſtator's fon 
William Hooker, but died before him. 


The 6th of September 1709. the fon IWilliam Hike died 


without iflue; upon which Mary Stratton the teſtator's ſiſter 


and heir entered, enjoyed the premiſſes for her life, and died 
the roth of October 1723. | 


Pigbarn aud Randal two of the deviſees over in fee died, 
and the other deviſce John Peirce ſurvived, and was the leſſo: 
of the plaintiff; and the queſtion was, whether John Peirce 
the ſurviving deviſee took any thing, by this deviſe, in regard 
Alice Heoter the teſtator's widow died in the lite-time of the 
teſtator's ſon Hilliam Feder; fo the contingency of the fon 
dving Without iſlue in the life-time of the teſtator's wife bad 
not happened, and whether this contingency was annexes 
to all the ſubtequent eftates and limitations, and prevented ay 
one of them ſiom taking effect? 


ObjeQed by Serjeant Baines, 1/7, That the remainder de- 
viſed to Alice Heorcker the teſtator's widow was a veſted, and 


not a contingent remainder <a 


2diy, That if the remainder to the teſtator's widow was 


contingent remainder, yet this contingency did not extend 
to the ſubſequent limitations; but the deviſe to the leflor © 
the plaintiff (Peirce) was to be taken as a ſubſtantive deri 
without any regard had to the contingency of the teſtato! 
ſon dying without iſſue in the life-time of the'teſtator's wilt; 
that the principal caſe did not differ from the caſe of a deviſe b 
my fon in tail, and for want of iſſue of my ſon the ae 
to my wife, or of a deviſe to my ſon and the heirs of his 15 
and if he die without iſſue, then the remainder to m) we 
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in which caſe the words [if] or [then +] would be inſignifi- 


cant, and no more than the law implied, & expreſſio eorum que 
tacite inſunt nibil operatur; and that in the limitation of the 
remainder to the wife for her life, the words [in caſe ſhe be 
living at the time of the ſon's dying without iſſue] muſt 
plainly be immaterial] and inſignificant z for if the teſtator's 
wife was not then living, ſhe could not take; and it was the 
fronger, as it was but an eſtate for life which was given to the 


wife, and was the ſame thing as if the deviſe were to J. for 


life, and if B. ſurvives 4, then to B. for life, in which caſe 
this would be a veſted remainder in B. and the words [if B. 


furvives A.] would be void, and no more than implied, becauſe 


B. could not take unleſs he ſurvived A. 


Or ſuppoſing this to be a precedent condition, or a prece- 
dent contingency to the veſting of the eſtate for life to Alice 
the teſtator's wite, yet the deviſe of the remainder in fee to 
Prirce and the two others upon the death of the teſtator's ſon 
vithout iſſue, was a good ſubſtantive deviſe, and conſequently 
te leflor of the plaintiff well intitled. 


Mr. Juſtice Reynolds If the deviſe had been to the teſta- 
tor's ſon and the heirs of his body, and if the teſtator's fon 
ſhould die without iſſue, and the teſtator's wife ſhould ſurvive 
him, then to the wife for her life, it might be reaſonable to take 
it to be a veſted and a common remainder to the teſtator's 
wile, upon the ſon's dying without iſſue; but as it would have 
otherwiſe, if the deviſe had been to the wiſe in 
tal or in fee, in caſe the ſon ſhould die without iftue, and the 
tefatur's wife ſhould be then living; fo in the preſent caſe 
it 15 the ſame as if the deviſe upon this contingency had been 
to the teſtator's wife in fee, becauſe all theſe remainders are 
but as one eſtate ariſing upon the fame contingency, and as 


110m 


been plainly 


e root. 


Joreover this deviſe to Peirce and the two others in fee, on 


the teſtator's ſon dying without Hue, cannot be taken as a 
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Men and Then are adverbs cf time, and when they refer to 


Ct 1e 


words do not make a contingent re 


2 thing that 
Mult of neceſſity happen, as when an infant might come to twenty-one 


, then 


mainde 3 3 Co. 21. * Nora 0 < 8 caſe; 


dat in this caſe it is Whol! y uncertain whether the ſon ſhould die without iſſue in 


the | 


A 


life of the mother, and therefore not within the rule of Boraſten's caſe, 
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Chand 
of his 
latter 


ſubſtantive deviſe, becauſe the deviſe is to Peirce and the two 
others in fee, the teſtator's ſons ſon being dead without iſſue 
as aforeſaid ; which words [as aforeſaid] imply as in manner 
aforeſaid, or as if theſe words had been repeated, (viz.) in 
caſe my ſon dies without iſſue, my wife then living ; for which 
reaſon the contingency not happening, the deviſe to Pierce 
and the two others is void; and if this were but doubtful, 
yet by doubtful words an heir ought not to be diſinherited. 


not ge 
the 1. 
eſpeci. 
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certifi. 
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number 
end tha 


endeave 


Whereupon the judge, after ſome days taken in conſider- 
ing of the caſe, delivered out the peſſea to the defendant, with 
theſe words ſubſcribed, 


I am of opinion, that the remainder limited to the leſſor of 
the plaintiff by the will of Thomas Hooker is a contingent re- 
mainder depending on the death of Milliam Hooker without iſſue 
in the life of Alice the teſtator's wife; and as that contingency 
never happened, the remainder which depended thereon could 
never ariſe; therefore let the aſſociate deliver the poftea in this 
caſe to the defendants or their attorney, againſt 


Dec. 19. 1726. James Reynolds (1). Lord 


(1) Vide Napper v. Sanders, Hutt. 420. Lethieullter v. Tracy, 3 Atk. 774 
119. Jones ve Weſtcomb, 1 Eq. Ca. Ab. Stratham v. Bell, Cowp. 40. Bradford 
245. pl. 10. Andrews v. Fulham, v. Foley, Doug. 63. Doe v. Shippard, 
2 Stra. 1092, Gulliver v. Hicket, 1 Doug. 74. Horton v. Whittaker, Term 


Will. 105. 


Caſe 123. 
Lord Chan- 


cellor Kix G. 


Creditor coming 
in under a com- 
miſſion of bink - 
ruptcy, though 
only to prove his 
debt and oppoſe 
the barkrupt's 
obtaining his 
certificate, yet 
he ſhall not ſue 
the bankrupt at 
law, unleſs he 
will waive all be- 
nefit of the come 
miſſion, not on- 
ly as to the di- 


vidends but as te his voting agointt the bankrupt's gaining his certificate, 


— equity, 6 
of his de 
of his er 
trader be 
Avelyn v. Ward, 1 Fez. Rep. Trin. 1786. 346. in before 

5 only to c 
o the cr 
under thy 
and arreſ 
Therefor 
dankrupt 


Anonymus. (On Petition). 


P ON the petition of a bankrupt complaining that 4 

one of his creditors had come in under the commiſſion 
and proved his debt, yet had arreſted the bankrupt, and praj- 
ing to be diſcharged : the counſel of the other fide infificd, 
that by the ſtatute of the 13 Elix. cap. 7. it is enacted, that 
if a creditor be not fully ſatisfied out of the bankrupt's effects, 
he may notwithſtanding take his courſe at law againſt the 
bankrupt for the reſidue of his debt, and tho* by the 1 Arr. 
cab. 12. if the bankrupt has his certificate ſigned by four fifths 
in number and value of his creditors, and allowed by the Lord 


But if 
ſtatute, ſt 
of the ba 
four fifths 
the court, 
ceclaring | 
rupt's eſta 
ſue the ba 


g Y 
Chance vs 
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Chancellor, then, and not otherwiſe, the bankrupt is diſcharged Axox x Ms. 


of his debts, yet in this caſe the bankeupt was not within the 
latter ſtatute, ſo as to have his debts diſcharged, he having 


the 13 Elix. liable to be ſued by the creditor for the debt, 
elpecially in this caſe, the creditor coming into the commiſſion 
tor no other reaſon but to oppoſe the bankrupt's having his 
cerdificate, which he would have had, if the creditor had not 
come in and proved his debt. | 


That the creditor was willing to waive taking any advantage 
of the bankrupt's effects or eſtate, and therefore it was fit he 
ſhould be at liberty to ſue the bankrupt at law, he not having 
got any certificate, otherwiſe the creditor might be under a 
Hemma, if he had not come in, the bankrupt would have 
zained his certificate ſigned by four fifths of his creditors in 
number and value, and now he had come in, tho' for no other 
end than to oppoſe the bankrupt's having the certificate, yet 
endeavours were uſed to deprive him of the benefit of the law 
againſt the bankrupt. 

Lord Chancellor: It has been the conſtruction of the court of 
equity, upon the latter ſtatute which diſcharges the bankrupt 
of his debts, on his procuring a certificate ſigned by four fifths 
of his creditors, and allowed by the Chancellor, that where a 
trader becomes a bankrupt, and any one of his creditors comes 
in betore the commiſſioh to prove his debt, tho* with deſign 
oy to oppoſe the bankrupt's certificate, yet this proceeding 
cf the creditor is an election to take his remedy for his debt 
under the commiſſion, and if pending that, the creditor ſues 
and arreſts the bankrupt, it is taken to be an oppreſſion, 
Therefore let the creditor at his own expence diſcharge the 
bankrupt out of cuſtody. | 


But if ſuch creditor will waive having any benefit under the 
ſtatute, ſtay a reaſonable time, and there is an improbability 
of the bankrupt's being able to gain his certificate ſigned by 
four fifths in number and value of his creditors, or allowed by 
the court, in ſuch caſe, if the creditor applies to the court, 
Ceclaring his conſent to waive any right or {hare of the bank- 
14pt's eftate under the commiſſion, and praying that he may 


ſue the bankrupt, I think it might be reaſonable for the court 
Vor. II. | X to 


not got his certificate allowed, and was within the ſtatute of 
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AxoxyMus, to give leave to ſuch creditor to proceed at law againſt the 


bankrupt for his debt (1). . 


—— ä ** 4 1 8 * 


—— — 


(1) However it is now ſettled that poſe of aſſenting to or diſſenting from 


although the creditor elect to proceed at the certificate. Ex parte Capot, 1 Atk. 
law, he may ſtill come in under the com- 219. Ex parte Lindſey, 1 Atk. 220. 
miſſion and prove his debt for the pur- 7 


Caſe 124. Ex parte of the Eaſt-India Company. 

Lord Chan- ; 

ccllor RIN a. Trader contracted with the company at one of their ſale 
2 Eq. Ca. Ab. for the purchaſe of a parcel of Eaf?-India goods, to be 


105. pl. 4. : ; 
Regularlyſpezk- paid for at a future day and before the day of payment he be- 


Ing, at common 


law, none ſhould Came a bankrupt. 


Come ig on a 


commiſſion of bankruptcy but ſuch as were creditors at the time of the bankruptcy, becauſe the 
- bankrupt could not afterwards charge his eſtate, But now (fince the 7 Geo. 1. cap. 31.) if A. 


gixes a note under hand payable at a future day, before which day A. becomes a bankrupt; in this 
caſe ſuch creditor by note ſhall come in. But a contract by A. at an Eaſt. India ſale to buy a parce' 
of goods, before which day A. becomes a bankrupt, this not within the above-mentioned ftatute : 
neither is a bond or note to pay money on a contingenty, before the happening of which contingency 
the obligor or giver of the note becomes a bankrupt, within the ſaid ſtatute. 

[*396 ] Lerd Chancellor: Formerly in caſe a trader contracted a 
debt payable at a future day, and afterwards (but before the 
day of payment) became a bankrupt, this not being a deb! 
until after the bankruptcy, at which time the bankrupt could 
not do any act to alien or leſſen his eſtate to the prejudice of hi 
creditors, ſuch contract was held void, and the creditor no! 


allowed to come in for a ſatisfaction under the commiſſion. 


And in ſome caſes it was thought hard, that if one, on tit 
buying of goods, or for other valuable conſideration, {hovlo 
give a note undef his hand payable at a future day, and actually 
had the goods delivered to him, or the money lent him, and 
before the day of payment the debtor ſhould become a bank- 
rupt, that in this cafe the creditor could not come in under 
the commiſſion with the reſt of the creditors; wherefore 
for the remedying of this, the ſtatute of 7 Geo. 1. cap. 31. W 
made. But the preſent caſe is not within that ſtatute, becault 
the goods were not delivered, nor was the contract ſigned d 
the party (a). 


-. 


(a) See the ſtatute, in which there are no expreſs words to this purpoſe. 
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And at this day, if a bond or note be given by a trader 
upon a contingency, and before it happens the trader becomes 


a bankrupt, and then the contingency happens; this is not 


Ex parte 
The EAST 


INS DIA Comes 


PAN. 
within the act, neither ſhall the debt ariſing (5) after the bank- 397 ] 
ruptcy be ſatisfied under the commiſſion, 


7 


(5) But if the contingency happens before the bankrupt's eſtate be fully diſtri- 


e 


ö Bays verſus Bird. 


M* Zouch late of Odybam in the county of Hants de- 
ceaſed, by deed of ſettlement in 1702. created a term 
of 500 years in the manor of Oaybam, and the waſtes and 
:ommons there, in truſtees the defendants Field, Fervoiſe and 
Redyard, in truſt to pay debts, and for a charity, upon which 
premiſſes there was great quantity of timber growing, and the 
term was not without impeachment of waſte, 


iced, tuch creditor thall come in pro rata. Vide polt. 497. Ex parte Ca/xell, 


Caſe 125. 


Lord Chan- 
cellor Kix a. 


2 Eq. Ca. Abs 
749. pl. 5. 

A. ſeiſed in fee 
of land demiſed 
the premiffes 

to truſtees B. C. 
and D. for 500 
years in trust to 
pay debts and 
for a charity; 


3. one of the truſtees being in poſſeſfion, and as a receiver appointed by the court, cuts dowh 
1900 |, worth of timber, D. one of the other truſlees conſenting yz B. the truſtee for the charity 
or as receiver, ought not to take advantage of his having poſſeſſion, without which he could not cut 


town the timber, yet the timber mult be valued according to what it would be worth at the end of 
che term of COLO Cats. ; 


Upon Zouch's death the reverſion deſcended to his heir, who 
{314 the reverſion and inheritance to Field one of the truſtees 
of the term, who was alſo appointed receiver of the eſtate by 
the court. | | | 


Held cut down from the waſtes and commons of the pre- 
mites above 18001. worth of timber, but left ſufficient for 
repairs and botes for the tenants, | 


12 2 queſtion was, whether the 1 Field ſhould make 


any, 5 what ſatisfaction to the trult for the timber which he 
had cut down ? 


( 398 ] 


0%. For the charity : Tho? the timber was part of the in- 
heritance, and Field was owner of the inheritance, yet if he 
dad not been a truſtee of the term nor receiver of the ell: tc, 

| X 3 he 
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De Term. S. Michaelis, 1726. 


he could not have juſtined entring upon the premiſſes during 
the term to cut down any timber; and it was compared to a 
copyhold, where, tho” the right to the timber be in the lord, 
yet cannot the lord enter to cut it down; and tho” the timber 
if blown down would belong to the lord, or to the owner of 
the inheritance, yet this would be the act of God but the 
lord or reverſioner cannot by his own act entitle himſelf to the 
timber, which in the preſent caſe ought to be eftimated ac- 
cording to the rate and value it would yicld at the end of the 
term of 500 years, at which time, if ſtanding, it would how- 
ever be decayed and rotten and of little value; and tho? the 
defendant Fiel was a truſtee, he ought not to make uſe of that 
polleſiion to the prejudice of the truſt, much leſs make an ill 
uſe of the poſſeſſion he had as receiver, that being to be looked 
upon as the hand of the court, and therefore the court ought 
to make him pay as much as it would have been worth his 
while to have given the other truſtees for their leave, if it had 
been aſked for the cutting down this timber, which ought {it 
was ſaid) to be half, and that it would be very well worth the 
defendant Fiela's while to give half for ſuch licence, in regard 
whatever he got thereby was clear gain, and the termors had a 
ſpecial property in the trees, as to the maſt and ſhade. 


Upon this it was proved by Feli, that Redyard, another of 


the truſices, gave him leave to cut down the timber; and as 
ta the termors property of the maſt and ſhades, it would hardly 
ſatisfy the charity to have an ifiue to try the value of the mal 
or ſhade during the term. 

That during the term, and before the end thereof, it was 
likely by ſome tempeit or accident the trees might be blown 
dow, and then Ziel would be entitled thereto ; alſo that this 
bring a-common or watte, (and not ineloſures) the jury would 
give but little damages for the leflor's entring upon the land 
and cutting the timber. 


Lord Chanctller: It is plain that Field as the purchaſer of the 
reverſion could not enter upon the premiſſes to cut down the 
timber; and as to Rcdrard the co- truſtee's aſſent to the cut- 
tine down of the timber it was a breach of truft in him, of 
which the defendant Field ought not to take any advantage, 19 
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De Term. S. Michaelis, 1726. 


that ſomething ought to be paid to the charity or truſt for 
their leave. 


And on his Lordfhip's propoſing 220 J. both parties agreed 


thereto, and fo the matter was compromiſed. 


Another point aroſe in this caſe, which was, that the faid 
r. Zeuch by his deed in 1702. granted his hundred and ma- 
nor of Odyham in Hampſhire, and his manor of Voeking in 
0, 


Curry, and all his manors, lands and pre miſſes in Ocyham and 
oling aforeſaid. Whereupon, 


The queſtion was, whether the grantor's manor of Hart- 
rote, which was within the hundred of Odybam, but not 
within the manor of Odyham or Woking, ſhould yu by this 
deed? and after debate, 


Lord Chancellor: An hundred is only a franchiſe conſiſting 
of a court called the hundred court, and probably has the re- 
turn of writs, and by ſuch grant the franchiſe paſſes, but not 
ill the teſtator's lands within that franchiſe ; wherefore by the 
word [hundred] the manor of Hartl:row not being named 
the prant, does not paſs, and the rather in regard I heard it 
lad and offered to be made out, that the manor of Hurtleroto 
and the hundred and manor of Oayham came to Mr. Zouch's 
family by different purchaſes, and at different times; but 
nere Mr. Zouch grants his hundred and manor of Olyham, 
al: ils manor of Hing, and all his manors, lands and tene- 
ments in Odyham and Wofing aforeſaid, the words O 
atorcſaid] muſt have reference to, and intend the hundred of 
eſpecially as the grant is of all the grantor's manors 
and lands in COdyham aforeſaid, fo that tho? there may be a 
manor within a manor, yet it is not likely that Hartleroto 
manor fhould be a_ manor within the manor of Odyham, nor is 
it pretended ſo to be, neither does it appear that Odyham is 


mentioned as a vill in the deed, but only as an hundred and 
7Z}anor, 


T) . * . , 
vut it being obſerved, that 1/;}ino was named as well as 
(2: tha 2M » 


; Whereas Hokino could not be intended as an hun- 


tred, but rather as a vill, and ſo muſt Ochham when coupled 
together. | 


& 3 
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dred and of 
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Sir John Napier ver/us Lady Effingham. Caſe xa& 
5 Lerd Chan- 


cellor KING, 


. R John Napier nephew and heir of Sir Theophilus Napier Maſter of the 
\} the firſt huſband of the defendant lady Efingham,. (who Rolls. 

alter the death of Sir Theophilus married and ſurvived lord e decree 
EHugham) brought his bill againſt the lady Effingham (inter al“ 8 b 
to be relieved againſt a conveyance gained unduly by lady — 
E#:gham from her firſt huſband Sir Theophilus Napier, where- 3 to age, 
by he ſettled divers lands lying in the middle of his eſtate, and aer, 
likewiſe the manor of Shitlington, a manor that had been long 2 
in the family, of which there are about 200 tenants, and this neiſes anew. 
manor named in the middle of the parcels, amounting in the 

whole to above 600 J. per annum; whereas the defendant by 

her anſwer admitted, that the lands agreed by Sir Theophilus to 


be ſettled were not above 400 J. per annum. 


And the defendant lady Effngham preferred her croſs bill 
ier a) to eſtabliſh this ſettlement, 
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Lord Chance!lor Parker (among other things) referred this [ 402 
natter to be ſtated by the Maſter ; and afterwards the plain- 
tft Sir John Napier, an infant, exhibited his petition to his 
Lordſhip for leave to bring a new bill, ſhewing that his cauſe 
had been miſmanaged by his former ſolicitor, and making out 
the ſame by affidavits, upon which the court gave leave to 
bring ſuch new bill. | | 
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But the defendant lady Eng ham appealing from this order 
to the houſe of lords, ſhe was let into the poſſeſſion of the pre- 
miſſes, but leave was given the plaintiff to ſhew cauſe within 
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And now Sir Jon Napier petitioning the court that he 
might have leave toamend his original bill, or be allowed to 
bring a new or ſupplemental bill as he ſhould be adviſed, and 
alſo to amend his aniwer to the croſs bill; 


Lord Chancellor called to his aſiiſtance the Mafler of the Ralls, 
and after hearing counſel on both ſides, this day the opinion of 
the court was delivered, 


As to what is prayed concerning amending the original bill, 
there does not appear to be any precedent in this court ot an 
amendment to a bill in a part wherein it has been diſmiſſed 
upon the merits, 


The plaintiff Sir 7ohn Napier, now he is of age, ought to 
be well adviſed how he goes on in this cauſe, as it is inſiſted at 
the bar that there was a particular given in by Sir Theophilus 
for inſtructing counſel to draw the ſettlement in queſtion, 
which compriſed this manor of Sh:tlmgton, 


But as to the preſent queſtion concerning the manner in 
which the plaintiff ought to {hew caufe, and bring this matter 
before the court, it is not to be imagined that Sir Fohn is tied 
up to the former proceedings only, for that would be the molt 
imperfect relief which could be given. 


Therefore this cauſe is to be conſidered as if there had been 
a common decree againſt an infant relating to his inheritance, 
with a i caſa within fix months after he ſhould come of age, 
in which caſe it would be plain the defendant might amend 
his anſwer. 


All infant defendants by their anſwers put in an early claim 
to the care and protection of the court in relation to their right, 
and ought to have it, foraſmuch as they are ſuppoſed unable to 
take care of themiclves; which ariſes trom the general ſuper- 
intendency this court has over infants; all decrees againft 
them give fix months after they come of age, to ſhew cauſe; 
and therefore Sir Jehn Napier in the preſent caſe ought to 
have leave to put in a new anſwer (2). 


2) This order was affirmed on ap- 271, 


peal to the Houſe of Lords, 3 Bro. P. C. 
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And the Maſter of the Rolls ſaid, he look'd upon this a mat- NAI ER v. 

| | | ; OI ad + os Lady Ex- 

ter of courſe and of right, believing that he had grante 1 
ſame upon a petition ex parte (1). 


Mte; The conſequence of an infant's putting in a new — 
anſwer is, that he may examine witneſſes a- new to prove his 
defence, which may be different from what it was before. 


— ——_—_———_— 


— 


(1) Vice Fountain v. Cain, ante, vol. 1. 504. Bennet v. Lee, 2 Atk. 531. 
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* Gardiner verſus Griffith. Caſe 127. 
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| Lord Chan- 1 
OA o * . : * Mi 1 2 
COAMUEL Gardiner the plaintiff's father, being poſſeſſed cellor kine, v4 
: A £4 q C F If an advowſon [* 
of a long term for ninety-nine years of the advowlon ot on be max. n 
F:bington, made a mortgage thereof to the defendant by way £4 40% be- } 
: | 8 : comes dein iT b i 
of alignment of the term, upon condition to be void on pay- 23 this | 
a . Cale Lie morte 14 
ment of the mortgage-money and intereſt at the end of the , ge is fo pre- I 
year, and there was a covenant in the mortgage-deed that on sense elpecually $44 
it in the deed the 1 4 ; 


every avoidance of the church the mortgagee ſhould preſent. agreement be 
tizat the mort. 

gagee ſhail preſent. 
deveral years after the mortagor died. [*404 ] 


It was admitted by Lord Chancellor and by the counſel on ne - 
doth ſides, that if there be a mortgage made of a manor, and advowſon ap. 


i an adyowſon appendant, before the mortgage is forecloſed (tho Saen Le | 
, I the mortgagee be in poſſeſſion) yet the mortgagor ſhall pre- ——— 2 
© lentif the church becomes void, for the preſentation is to be fion, ſhall not 15 

preſumed to yield no profit, and conſequently cannot be ac- pee oY I 2 


church till the 


counted for, nor go towards ſatisfaction of the mortgage; for 7226 is 
5 g : ; forecivied, 
which was cited Wood and Hinchman verſus Sir Thomas Stanley, (a) See alſo 


By i 2 Vern. 401. 
and alſo Mr. Serjeant Selly's caſe (a). | Abu 
Dawling; 2 
Jory verſus Cox. 


— 2 * . „ — Pa . — —— a 
1 R - W - . 2 - — „ 7 opt EY — n 
* . 1 . 22 2 IS — _ — N = SPE Fi, * J 8 
ts . — - E : 7 1 97 CIS Ie <> ome le * — — - 5 3 £2) 8 8 n 
a _ _ 2 2 — 3 — 4 aaa — , N. * „ r wo . = 8 4 o 4 F : 3 2 % 4 > PR } — * 
A — f 5 —— = 3 ES N OTE TP WOE ARE WY = 77 SS ** y La Lo ns 8 5 „ 
oy ; anc Ke g " + hoes 2 1 * 1 3 W 8 ” IR . 9 2 BE. OR ea. CF he 4 22 n 45 = * 8 Fele * 2 bY 8 
\ e TR” "oy" \ 2 C . * . = 9 0h, c. In t = Part 5 4 1 — 4 * 7 * x Tt a * rs 2 . 2 * 4 2 5 - 
E N £ 8 een. Ws oh * Ln PSY 4G HE S I M7 4 =3 Fo. £ — 8 = ms " : - 2 
lg RE ECTS: =; 8 : 2 N N > oy OO IF _ - 7 ＋ ; * WN 
yr n o 2 1 2 Hh 9) 5 \ » 4 1 3 < » 7 1 


— 
= 


Vern. 549. Attorney General v. Heſketh; and Preced. in Chan. 71. 
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But the principal caſe was ſaid to differ, nothing being 
mortgaged here but the advowſon, fo that the mortgagee 
could have no other ſatisfaction than by providing for a child, 
relation or friend on the advowſon's becoming void, and the 
rather for that it was the expreſs agreement in the mortgage- 
deed, that as often as the church ſhould become void the mort- 


. * A, 


SIRE: 


r 


— 


* — 


r 


exgee ſhould preſent, which expreſs agreement weuld be good [ 405 4 
en! 2 : : ;* 
een in a caſe of a mortgage of a manor with an advovrſon ap- 2 
| 14 


* 
. 
2 


pendant, 


— 
Pt! 


— P a ha. 
—— 
E 


— 


— 


— — 7 
S 
—— hens — > -— SS 
— 
as 


E 1 
* oy: 
. 
* * 


9 


<<. 
GRIFFITH». 


Mortgagee of an 
advowſon pre- 
ſents; bill by 
mortgagor muſt 
be brought 
within fix 
monthz, in the 
ſame 1 

as 2 quare im- 


pedit- 


« mr — — K— 2 Pans n . GST ” 
7 . —— CNET RD PIES - —— B ee Io en AE ti —_— f — 3 _ . — 
5 28 _ — .  SI 2 2 — c = "= 2 _ — 2 ; 
* 3 n — — ty — 2 2 ä — - — — : Y — 3 
PAE — ——_— Sz < — CIS —— — MF EET n 5 Set aut =; 6 2 


c 


— 


_ — 
<a: — — — .. 


r 


GARDBIN ER 


De Term 8. Hill. 1726. 


pendant, and this was {till ſtronger, as it was the caſe of a 
periſhing term, where every preſentee or incumbent would 
have an eſtate for life in the church; to which the court, 
though it gave no opinion, yet ſeemed to incline (1). 


But it appearing, that this bill againſt the mor:gagee and 
his preſentee was brought ſeven months after inſtitution, Lord 
Chancellor diſmiſſed the bill, declaring that as a quare impedi: 
was confined to the ſix months after the death of the laſt in- 


cumbent, ſo the bill ſeeking to compel the defendant to refign, 


and conſequently to deprive him of his living, ought by the 
ſame reaſon to be limited to the ſame time; and the relieving 
againſt this would be to relieve againſt an act of parliament, 
which had punctually been obſerved for ſome hundreds of years, 
ever ſince the 13th of Edward 1. and that the tempus ſemeſtre 
ought to be as much obſerved here as at law, in regard it 
tended to the peace of the church (2). 


Indeed, had a quare impedit been brought within the fix 
months, and the bill been preferred after the fix months, the 
court might, on a proper caſe, give directions in aid of the 
gaare impedit, that the mortgage ſhould not be given in evi- 
dence, &c. but here there was no guare impedit brought, and 
the bill came out of time. Wherefore 


Per cur”, diſmiſs the bill as to that part which ſeeks to com- 
pel the defendant to reſign his living; but let the plaintiff 


redeem the mortgage on payment of principal, intereſt and 


coſts (3). 


„ * n * 


(1) Vide Mackenf v. Robinſon, 3 Atk. 


559. 


. (2) Boteler v. Allington, 3 Atk. 458. 


Caſe 128. 


A witncis ex. 
amined at a 
commilion 
ſwears rotict- 
ing words, vet 
he ought not to 
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Lord Chan- 


cellor KISS. 


pay calts d it be- 
Ing tre commiſſioner' 5 fault 0 take Jowa ſuch Jopratignt, 
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(3) This decree was afirmed on ap- 
_ to che Houſe of Lords. Vide 3 


Anonymus. 


Witneſs examined for the defendant on one of the inter- 
A rogatories depoſed ſeveral things very reflecting upon 
„as that he was a vexatious man, and a ſtirrer up ot 
ah Oc. for which the witneſs was ordered to p-) 
colts, 


Aud 


Al 
move 
was 1 
in the 
the w 
was p 
be ſup 
report 

court 


Lor. 
tended 
fault to 
pertine 


Due 
the pril 
Togator. 


De Term. S. Hill. 1726. 


And now Mr. Melmoth ſeconded by the Attorney General Axox uus. 

noved the Lord Chancellor to diſcharge that order, inſiſting it 
was more the commiſſioner's fault, who upon the commiſſion 
in the country, took theſe depoſitions, than the witneſs's; for 
the witneſs might be an ignorant perſon, and not know what 
was proper to put down or depoſe ; but the commiſſioner mult 
be ſuppoſed to underſtand this, and therefore if an anſwer be 
reported ſcandalous or impertinent, the coſts by the rule of the 
court are to lie upon the counſel, 


* 


Lord Chancellor: I find the commiſſioners on both ſides at- 
tended at the examination, and ſince it was the commiſſioners 
fault to take down any depoſition that was ſcandalous or im- 
pertinent, therefore diſcharge the order, | 
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Quære, If the interrogatory had led to it? for it ſeems in 


the principal caſe it did not, it being the laſt general inter- 
rogatory, 
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Term. Paſchæ, 1727. 
Caſe . Ex parte Lefebvre, 
L. re A. 


cellor EIN G. 


2 Eq. Ca. Ab. 
16. pl 4. 

A. .ives 4 pro- 
miſſory 30.e for : 
200. payab:- ro B og order, B. indorſes it to C. who indorſes it to D. A. B. and C. become bank. 
rupts, and . <EIVES 5s. in the pound on a iviiend made by the aſhgnees againſt A. D. ſhall come 


Ii a a tor tor gc l. only out of B's effects, ano if D. paid contribution- money for more than 
1501, It al be returned, 


Value receiveo, B. indorſes it to C. who indorſes it over 
to D. 


A. becoming a bankrupt, a commiſſion of bankruptcy 
iſſued out againſt him, and D. comes in as a creditor, and 
pays his contribution- money as claiming a debt of 2001, ans 
proves the debt. 


Then B. becomes a bankrupt and a commiſſion being 
taken out againſt him, D. in like manner as before, pays his 
contribution to this commiliion as for the whole debt of 200: 
and proves it, 


Afterwards C. the laſt indorſor becomes. a bankrupt, and | 


on a commiſſion taken out againit him, D. (as before) pays 
his contribution-money as for the whole debt of 2001. and 
proves the fame. 


The aſſignees under the commiſſion of bankruptcy again 
A. the firſt bankrupt pay a dividend to D. after the rate 
55. in the pound out of A.'s eſtate, and then the affignees ! 
the commiſſion of bankruptey againſt B. propoſe to make 2 
dividend out of B.'s eſtate, but refuſe to pay D.'s dividend 2 
a creditor for the whole 200 J. but only for the 150/. 501. of 
the 200 J. being paid off by the dividend made out of A. the 
fiſt bankrupt's eſtate, 


Upon this D. petitioned the Lord Chancellor, and in ſiſte⸗ 
that as the commiſſioners in the commiſſion againſt B. tec 


D.'s contribution-money, as of the whole debt of 200 J. ſo the? 
ought 


[ 428 ] 


Gives a promiſſory note payable to B. or order, for 200 1 


25 for 
regard 


Ae Oo 
heir of th 


Fit 2 pay meg 

8 their b 
6 2:2 tachmer, 
3; the i; 
Rf, or ſhes 


De Term. Paſchæ, 1727. 


ought to allow D. a dividend for the ſame; and eſpecially in Ex parts 
regard all the dividends which were like to come to him out of LETEEVRE. 
the eſtates of the three bankrupts, would not be near ſufficlent 
o pay his juſt debt; and that as to D. - the firſt drawer 
and the two indorſors were equally his debtors for the whole; 
vwierefore it was prayed, that D. the petitioner ſhould have 
dis dividend out of the eſtate of B. the bankrupt for his full 
debt of 200 J. and not as reduced to 150/. by his having re- 


ceived the dividend of 55. in che pound out of the eſtate 
7 | 
of J. 
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Lord Chancellor: The 55 s, in the a which hs petitioner 
D. has received upon the dividend out of the eſtate of A. muſt 
be taken to reduce and leſſen the debt due to the petitioner 
upon this note; for as 5s. in the pound is paid in part of the 
lebt, by neceſſary conſequence ſo much leſs of the debt re- 
mains due, and therefore the petitioner muſt take a dividend 
3s for a debt of 150 /. only unpaid upon the note; but with 
gar to ſo much of the contribution-money as the: petitioner 
D. paid to the aſſignees in the commiſſion of bankruptcy 
ſued out againſt B. the firſt indorſor beyond the debt of 150 l. 
romaining due on the ſaid note, let that be refunded (1). 
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ment of his debts; the lands lav in England, but the 6.1. pl. 4. 
= copyhotder 
fee by will 


| ae es u¹s lands 
vim payment of his debts, the la 28 being in Engl, eber an infant in $ [land , 


> their bilt to nave their debts aid 5 of the Compact pen Tes; (1C Heir 4; eirs, and there 18 
+ Atta oh mont for want of an ant. ve 't2 bu: the heir dent 4? {Nia t, Lhe next ſte D 13 to bing up the 
55 7; the in ant dena Ty .cotlan che plaigtiff 13 at 4 1 1 . The i in and Dutt 2:tveer v7 a certain 
we, or ſhe w caule why a receiver mould not be apy ALS. 
1409 


— 
= 
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deit of the teſtator was an infant, and lived in Scotland. 


5 — | 
(1) Bat the rule now is that the cre= million more than what remains due af 
chor ial] receive his dividend upon the % time of Ihe procf made. Cooper v. 
2 11. debt proved under each com! aiſ- Pepye, 1 Atk. 106. BY parte Hy;dman, > 
0. on (but not more than 2035. in the 2 Yez. 113. and Ark. 109. S. C. 14 
pound altogether) although he. mall not et vide Ex parte Bs, Jin ke, ante, 89. 4 
: be athiderty to prove under any one com- | +141 
and | | : T7? 
"Y : -rſus Turnbull Caſe 130, lt 
, Leg verſus Turnbull. : TH: 
| Lord Cnan- +34 
| cellor KING. 117 
1 c a FER 8 5 997 
\ Cop) holder | in fee by will charges his lands with pay » Eq Ch. Als F 
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A bill had been brought againit the heir for ſatisfaction of 
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ots out of the cop, nold eſtutc, to whica tae heir ap- 
peared, but was in contempt for not anſwering. 
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Caſe 137, 
Lori! Char- 


op 5 
CE,!QT Fry . 


2 Str. 764. 

2 Eq. A. Ab. 
285. pl. 3. 

An order made 
a? the Rolis, 
bat the de- 
ſendant might 
inſpect a deed 
proved in the 


eauſe and referred to by the depoſic) as | 
the defendant before heart ing is not to ſe e the Areng ;th of ne cauſe, or any deed to pick holes in it- 


De Term. Paſchz, 1727. | 

. 
Whereupon Mr, Solicitor General Tajbet moved, that the 
plaintiff might have the like proceſs againſt the defendant the 
infant as if he were of age, or elſe that the court would ap- 
point a receiver of the eſtate in queſtion; for that as the de. 
fendant the infant enjoyed ſuch eftate by the protection of the 
Jaws of England, fo the ſame ought to be ſubject to the laws of 
England; and if the court ſhould not make ſome order in this 
cafe for the relief of the plaintiff, there would be a failure of 
juſtice, ſince the defendant being an infant, the proceſs after 
an attachment was for a meſſenger to bring up the body ts 
anſwer, which could not be in this caſe, in regard the defend. 
ant the infant was in Scotland; but if he were of age, the 
plaintiff might proceed to a ſequeſtration of the land in queſtion, 

and by that means have a remedy. 


Lord Chancellor: The court ought to lend its affiftance in 
this caſe, in order to prevent à failure of juſtice ; and if the 
defendant will not anſwer, the lands being in England, I will 
ſtop the rents in the tenants hands; but let the defendant 


anſwer by the ſecond ſeal after term, or ſhew cauſe why pro- 


ceſs ſhould not iNue againſt him as if he was of full age, or 
why a receiver ſhould not be appointed of the premiſſes, 


Sir Robert Davers ver/us Davers. 


N the proofs of this cauſe the plaintiff had proved a certain | 


deed, and the defendant on petition to the Maſer if th. 
Ralle got an order for leave to inſpe&t the deed, becauſe [a8 
was faid by Nr. Solicitor General, in ſupport of the order) the 
depoſition of the witneſs referring to the deed made the ſame, 
part of the depolition. 


ing part thereof, diſcharged by Lord Chancellor, for tit 


Mr. Lutwyche moved to diſcharge this order, for that the 
other ſide can have no right to ſee the ſtrength of my cauſe, oi 
the evidence of my title before the hearing; and if this wee 
to be granted, {uch motions would be made every day, ſince i 
would be every one's curioſity to try to pick holes in the cel 
or lettlement by which he is diſinherited, and no ſuch order ill 


the like caſe was ever yet made. Which 
| hic 
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De Term. Paſchæ, 1727. 
Which Lord Chancellor thought very reaſonable, and there= Davres v. 
fore diſcharged the order (1). | | DaveRs. 


(1) Vide Hed/on v. Earl of Warrington, poſt, 3 vol. 35. 


Caſe 132. 
Mater of the 
| : _ N | os Rolls. © 
\ N eftate, which was the reverſion. of an houſe in North= , xg. Ca. Ab. 


> . 629. pl. It, 
 ampton expectant on a life, was decreed to be fold to gon ef 


the beſt purchaſer; F. S. was reported * the beſt purchaſer, peRant on an 
and that report abſolutely confirmed the 1ſt of January 1724. efare 60 


Ex parte Manning, 


decreed to be 
but the conveyance of the reverſion was not executed to the Sn 5 _ 
purchaſer until 1726. two months before which, the purchaſer purchaſer, and 


3 , the order made 
was ordered to bring his purchaſe-money into the bank, and ace x Jan, 


about that time the life fell in, ſo that the purchafe proving a . 
2 beneſtcial one, it was now petitioned, that the purchaſer 1926. B. is or- 


| : dered to 
{hould pay intereſt for his purchaſe- money from the 1 of tered to bring. 


January 1724, which was the time he was abſolutely con- the Bank the 
ife drops; | 
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firmed the beſt purchaſer, the life had 
dropt the next : 
ar after the report of B. 's being the beſt purchaſer, made abſolute, the purchaſe muſt have Rood z 5 


1d 2s from that time the liſe was —_— ſo from that time the purchaſer ought to pay intereſt, 


Maſter of the Rolls: From that time the purchaſer was ſure [411 ] 
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echis title and of his purchaſe, tho' the tenant for life had died 
on] the next day, and from that time the life was wearing, which 1 
wy it equivalent to the taking of the profits, and in caſe the pur- 1 
1 chaler had taken the profits, he muſt certainly have paid in- 375 


tereſt: alſo from the time of the report confirmed abſolutely, 
the eſtate is bound, and the party who was to convey is be- 
cone but a truſtee for the purchaſer, who ought to have the 
money ready. 
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And as it does not appear that the purchaſer from that time 
kept the money dead by him, ſo he ought to have no advantage 
ef the uſe or intereſt thereof, which ſeems to belong to the 


_ 


DE 


5 
ſeller, or to thoſe truſts for which the eſtate was to be ſold. | 
| 7 7 1 
Therefore let the purchaſer pay intereſt from the time of bis 5 
being confirmed abſolutely the beſt purchaſer to the time of his | 1 
binging the money into the bank (1 1). > 1 
Vhich (1) Vide Davy v. Barber, 2 Atk. 489. Blount v. Blount, 3 Atk. 636. | $i 
my | | ; 
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3 Term. S. Trinitatis, 1727, 2 
5 
% bee 
. nad 
1 __ Eg Deg ver/us Deg. ther 
* Lord Chan- w 
„ cellor KING. | lan 
iq (On an Appeal from a Decree at the Rolls.) your 
1 Si 
1 2 Eg. Ca, Ab. Bill was brought by the creditors of Simon Deg the de- lands 
1 = Hh 4K fendant's father (ſome of which were bond-creditors Hino, 
1 and ſome ſimple- contract creditors) for the payment of their Raid t 
3% debts out of a perſonal eſtate, and out of a truſt-eſtate created the b 
4 | by the will of Simon Deg for that purpoſe. in the 
$ On the marriage of the ſaid Simon Deg with Silena Williams, N 
| Sir Simon Deg the grandfather of Simon Deg did by deed of N 
H ſettlement in 1695. ſettle lands in Derbyſhire and Staffordſpre 1 
it to the uſe of Simon Deg for life, remainder to Silena his wife a 
is for her life, remainder to the firſt and every other ſon of weed © 
i that marriage in tail male ſucceſſively, with divers remainders LO 
3 over, remainder in fee to one Deg a relation, with a covenant 8 0 
oF in the ſettlement, that 3500 J. being the wife's fortune, ſhould YI 
5 be laid out in a purchaſe of lands in fee- ſimple, in the names 177 
3 of truſtees, and ſettled to the ſame uſes, | Witnef]; 
N L 413 J In 1722. Siena the wife dies, leaving three ſons by tis 44 
marriage, the defendant Simon Deg, William and John. "= : Z 


Simon Deg laid out 300017, part of his wife's portion of 
35007. in the purchaſe of lands, and buys them in his own 
name. 


Afterwards Simon Deg marries the plaintiff Jane his ſecond 
wiſe, with whom he has 2000 J. portion, and covenants t 
add 2000 J. to her 20007. and to raiſe a further ſum © 
4000 J. by 2091. per annum, and to lay the ſame all out in 
lands, to be ſettled to the uſe of himſelf and his wife Jane it 


their lives, with remainder to their children. 


But 


De Term. 8. Trin. 1727. 


But during his firſt marriage, by indentures of leaſe and re- 
eaſe dated the Iſt and 2d of Jeb. 1705. reciting the covenant 
for laying out the 3500 J. in the purchaſe of lands and ſettling 
them in the ſame manner as the ſaid lands were ſettled upon 
$//ena's marriage, and reciting further, that this 3500 J. had 
been all received by Sin Deg the defendant's father, and 
alſo that lands in Derly, together with lands in Mapleton, 
ad been purchaſed with part of this truſt- money, and that 
there was a defect in the ſaid ſettlement made upon the ſaid 
gilena's marriage, in that there was no proviſion made for 
unger ſons of that marriage; therefore Simon Deg, for ſup- 
ying that defect, and in purſuance of the truſt, conveyed the 
nds in Derbyſhire and Mapleton to truſtees, to the uſe of 
3:9 Deg the defendant's father for life, remainder to the 
gad truſtees for 1000 years, in truſt for raiſing ſuch ſums for 
the benefit of the two younger ſons by Silena (not exceeding 
in the whole 4000 J.) as the ſaid Simon Deg the defendant's 
gather ſhould appoint, remainder to the firſt, &c, fon of the 
laid Himon Deg by the faid Silena in tail male, remainder to 
he firſt, Sc. ſon of the ſaid Simon Deg by any wife in tail 


male, remainder over to the ſame uſes as were limited in the 


V0 
FF; 
I 
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deed of ſettlement made upon the ſaid Si/ena's marriage, with 
: power of revocation reſerved to the faid Simon Deg (the 
cefendant's father) by any inſtrument in writing atteſted by 
o or more credible witneſſes. 


pes 17 June 1715. Simon Deg makes his will atteſted by three 
witneſſes, and therein by expreſs words deviſes his lands in 
dea rdſhire and all his lands in Derby and elſewhere in the 
county of Derby, and the equity of redemption thereof, and all 


—— Pozle eſq; and to their heirs, executors and admint=- 

2 in truſt that they ſhould ſell all theſe deviſed premiſ- 
„ and thereby, together with his perſonal eſtate, pay all his 

dedts, and the ſurplus to be applied as by will, leaving the 
truſtees executors, 


doon after the teſtator Simon Deg dies, leaving three ſons by 
his ſecond wife, being indebted 80007, and upwards by mar- 
Mage articles (which is a debt by“ ſpecialty) and 570. by 
imple contraR, and 23311. for rents and profits received by 


din Deg after his fitſt wife's death, from an eſtate that up- 
Vox. II. . as 


nis perſonal eſtate to truſtees, (viz.) Lord Macclesfield and 
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Da v. 


DEG. 


(a) See Preced. 
in Chan, 34. 
Kirk v. Webb, 
and 168 Hal- 
cott v. Markant. 
Money has no 
ear mark, and 
if inveſted in 
land or other 
things it can- 
not be purſued; 
therefore it a 


receiver of rents, 


or if an executor 
in truſt Jays 

out the rents 

or the aflets in a 


purchaſe of lands in fee, and dies inſolvent, the purchaſe will not be liable; but where A, rece'v 
a (um of money, which he covenants to lay out in land to be ſettled to certain uſes, and afterwz0: 
pur-haſes an eſtate which he does not ſettle, but does by writing own that this purchaſe was made wit! 
the truſt-money, this binds the ettate, and is a declaration of truſt, x 


(315 J 


It one has made 
himſelf tenant 
for life of lands 
in Dale, with 

a power by any 
Wilting, &Ce 


_ to revoke theſe 


uſes, and limit 
new ones, and 
he afterwards 
by will devites 
all his lands in 
Dale, & c. to 
J. S. having no 
other lands in 
Dale excepting 


. theſe, they ſhail 


paſs, if tbe witl 
be circumitan- 
ced as the pow- 
er requires, tho? 
no mention be 
made of che 


EoWer. 


If a deviſe be 


to executors 


of an equity of 


reclemption on- 
ly, this is but 
equitable aſſets, 
and to de applied 


to, pay all ſorts of creditors equallye 


[* 416 ] 


De Term. S. Trin. 1727. 


on the death of his ſaid firſt wife did belong to the defendant 


Simon Deg his eldeſt ſon, | 
And upon this caſe the ſeveral following points aroſe, and = 
were determined, : | j 
i 


1/7, That tho' money had no (a) ear-mark, inſomuch that | 
if a receiver of rents ſhould lay out all'the money in the pur- 
chaſe of land, or if an executor * ſhould realize all his teſtator's 
aſſets, and afterwards die inſolvent, yet a court of equity can- 
not charge or follow the land: nevertheleſs in the preſent 
caſe, where the detendant's father Simen Deg by his deed had 
owned the receipt of the money, and that he had laid out the 
ſame in the purchaſe of lands in Derby and Mapleton, this was 
reſolved to amount to a declaration of truſt, and to raiſe a ſpe- 
cific lien upon thoſe eſtates. 


And tho” it was made a queſtion at the former hearing, 
whether the will of Sen Deg the father deviſing all his lands 
in Derby and elſewhere in the county of Derby to truſtees for 
the payment of his debts, (the teſtator having no other lan: 


there than the lands in queſtion) did not amount to a revoci- 15 
SES : FA . i ASS 
tion of the ſettlement in 1705. ſince the will deviſed the ſane Zunb. 
lands to different uſes, and the circumſtances required by the 42} 

COVE 


power were obſerved, tho” the power itfelf was not mentiot- 
ed; which queſtion was referred to the judges of the commo! 


pleas, who determined that the will operated as a revocation; py hang 
yet it was now held, that the will only operated as a devile e of thee 1 
the legal eſtate, ſtill ſubject to the truſts before declared tor wrifng i 
the benefit of the defendant Simon Deg the eldeſt ſon ; and that lubjected 


the truſts being once declared, he (the father) could not ar. 
nex a power of revocation to it, or limit a term thereout 10! 
the benefit of his younger ſons by his ſaid firſt wife. 


; 3 a» 

2ahy, It had been objected, with regard to the lands not 4, 
feed by ſettlement, that the deviſe being to the“ executor 
and their heirs, to be fold for payment of debts, theſe land 


(according to the caſes in 1 Leo. 224. Atexanger verſus Lag 


De Term. S. Trin. 1727. 


Greſham, 1 Lev. 224. Dethick verſus Carravan, 1 Ro. Ar. 


Des w. 
920. plac. 6. and Hard. Rep. 405. Berwell and Salter verſus DPS. 
Corrant) were legal aſſets, and conſequently the debts muſt be 
paidin a courſe of, adminiſtration ; otherwiſe, if the deviſe 
ere to truſtees who were not executors, or to executors and alſo 
to (1) a third perſon a ſtranger, in either of which caſes they 
would be only equitable aſſets; but in the preſent caſe the 
deviſed premiſſes being legal aſſets, muſt be adminiſtred ac- 
cording to law, and conſequently ſpecialty debts were to have 
the preference in payment; to which at the firſt hearing the 
alter of the Rolls ſeemed not to agree, in regard generally all 
deviſes for payment of debts are to executors: and ſee 2 Vern. 
133. accord.” (2). 
However, it was now reſolved that the premiſles deviſed 
being mortgaged in fee by the teſtator, and he having nothing 
vut.an (3) equity of redemption, could be only equitable aſſets, 
and conſequently muſt go among all the creditors __ 
foraſmuch as a debt by judgment and a debt by ſimple contra 
ne in eonſcience equal. 
nds 
for — - —— 
and 
0a (1) Vide Lord Maſam v. Harding, Yet ſome of the old caſes, conſidering 
ſame bunb.. 339. | the deviſee Wc. in the double charac- 
y the (2) Upon the principle of law, that ter of truſtee and EXECULOT, pre fene 
rd v...tever came to the hands of a perſon the former, and conſequently made t! 
£10! che Chara Gter of executor Or by reaſon aſlets equitab! e, Fiictfon v. N ith, a7, 21 inch 
nmol F ls  exeeutoritup, ſhould be Jets in 190. Anon. 2 Vern. 133. and the 
25 * . PR - 
10 ns nands (according to the cales in Lev, modern caſes incline ſtrongly to this 
TY: Hard, Sc. cited abov e) the generality conſtruction, Preauſe v. Abingdon, 1 Ak 
VIE! of rhe old caſes determined that mom 'y 484. | Leruin v. Okelcy, 2 Atk. 50 
red fol ling by fale of lands deviſed to, or Silk v. Prime, Bro. Chan. Rep. 138 
nd that ſubjected. to the power of, executors, note. Barker v. Hancher, Bro. Cha. 
* to {ell for payment of debts and Rep. 140. note. Meauten v. Bennet, 
not « lega cies, ſhould be legal aſſets in their Bro. Cha. Rep. 135. Batſes v. Linde. 
out 10 bands (although they could not be ęren, before Lord Thurlouu, in Lin c 
6 rged with the value of the lands In Hall, Fuly 17th 1786. Still hows 
| deto re ſale). Girling v. Lee, 1 Vern. ever it ſeems that where an eſtate g.. 
not 4 ©; - Hb. Buckiand, 2 Vern. 106. /ſcend; to the heir charged with pas- 
«cutol weaves V. Poavell, 2 Vern. 248. Cut- meat of debts, it will be legal aſſats, 
| 1 EEE Smith, Pre. Cha. 127. Anon. Freemoult v. Dedire, ante, 1 vol. 430. 
ſe land Fern. 405. Rick khamv. Freeman, Pre. 2 Atk. 290. 


Cha. 136, Waller v. Meager, 
2. Lord Mg gam v. Harding, Bunb. 
7 


9. -Blatch v. Wilgaer, I Ark. 420. 
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Flunkett v. Peuſon, 
(30 Wicke the cate of Sir 0 1 7 FI. Co x? 5 
credi tors, poſt, 3 vol. 341. 
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8 34ly, The next point (and what was principally appealed 
DEG. from in his Honor's decree) was, that he had (a) decreed, 
4 660d; 1 that tho' the ſpecialty creditors were at liberty to take their 
ſonal eſtate to preference out of the perſonal eſtate, yet in caſe theſe ſhould 


Nis enecutof come in upon the lands deviſed in trult to pay all the debts, 


6 and their heirs, 

1 in truſt to fell they ſheuld firſt * bring into hotchpot what they had received 
US aud pay all his : 

* d-brs, his rel Out of the perſonal eſtate. 

28 eſtate being | | 

Wo only equitable aſſets, and the teſtator leaving debts by bond and ſigtple contract: if the bond creditots 
* are paid part out of the pertonal eftate, they tall bring it back again into hotchpot, if they would 
* be paid any thing out of the cal eſtate. 


15417] Againſt which it was objected, that the ſpecialty creditors, 
as to the perſonal eſtate of the teſtator, were to have the pre- 

ference and to be firſt paid; and for the reſidue of their debts 

remaining unpaid, they ought, to come in with the ſimple— 

contract creditors upon the (5) truſt-eſtate; that the teſtator 

had no power over the perſonal eſtate, fo as to exempt the ſame 

„ om his debts, or from payment in a courſe of adminiſtration; 
| and therefore, if the deviſe were of the perſonal eftate to be 
equally divided betwixt his ſpecialty creditors, and ſimple- 

contract creditors, this would be void, and the ſpecialty cre- 

ditors would have ail; ſo that the deviſe of the perſonal eſtate 

being void, it was as if it were intirely omitted out of the wil, 


or the deviſe was only of the real eflate for the payment 0! 
debts; and for the payment of debts muſt ſignify the payment 
of all debts, which would take in thoſe by ſpecialty as well 
as by fimple contract; beſides, in this caſe the fact happenes 


0G, 5 ; a : $ 3 
5 to be, that if the ſpecialty creditors were to bring into hotch- 1 5 
| 1 : | lag 
8 pot what they received out of the perforal eftate, they then fend 
3 would receive little or nothing out of the real eſtate ; and con- \uppoſ, 
12 . —— ' - - . q 2d, 7 I 
: ſequently the deviſe, as to them, for payment of their debt: mit: 
| 6 ; 2 "1 tors ni 
4 with the other creditors out of the real eſtate, would be $0) 
I ain. pon ti 
i : : : it that 
However, this part of the decree was affirmed by the Jun. "4 
7 15 as 
Crancellor, in regard the teſtator had connected togethei lis # 
7 en . > {) 1 ll, part of | 
— . * 2 1M 6 . J o E ua 
[ 418 real and perſonal eſtate with 4 VIEW that all hould go eg 1 = 
to pay his debts, and he might give his equitable aſſets in wit A 
LE (1) By 


5 . ha 
manner and upon what terms he pleaicd : for inſtance, “. beer on lv 


B U 8 
4 2 
1%: C deer 


Ct — 
— — — 


— 


(a) Upon the ſpecial matter of the Maſter's Report, 16 April 1724. 


(5) Vide the caſe in vol. 1. 228. of Carr verſus Counteſs of During! 


* 
might 
47 » 

& 


* 1 * 

THIN 
iin 
* 


De Term. S. Trin. 1727. 


might diſpoſe of them in truſt to pay his ſimple- contract debts 


only, tho' it was true he had no power by his will to diſpoſe 
of his perſonal eſtate from his creditors, or to devile it for ſatiſ- 
ation of his {imple-contract creditors, in preference to his 
ſpecialty creditors ;z but theſe equitable aſſets being intirely 
within his power, he might let in the ſpecialty creditors for a 
ſatisfaction thereout, under what terms he ſhould think proper; 


-and it was a very ill argument to ſay, that the ſpecialty credi- 


tors had received ſo much out of the perſonal eftate, as to 
make it not worth their while to bring it into hotchpot ; for 
the more they had received of the perſonal eſtate, the leſs need 
they had of the aid of a court of equity to be paid out of the 
trult eſtate. | | : 


In the laſt place it was objected, that the defendant Simon 
Deg the heir ought not to be let into this fund of the equitable 


| aſſets deviſed for the payment of debts, ſince the Derby eſtate 


was part of the land deviſed to pay the debts, and the eldeſt 
lon oppoſed this eſtate's being made liable to them, in which 
ne oppoſed his father's will, and hindered as much as he could 
its taking effect ; and in caſe the defendant the eldeſt ſon 


would take any advantage of the will, he ought ta abide by 
ne whole will. 


— 


But to this it was anſwered and reſolved, that as ta the 
Dorly and Mapleton lands, taking it that the defendant the 
"teſt fon had a ſpecific lien thereupon, then they were the 
efendant Simen Deg the ſon's own lands, aid it was not to be 
Uuppoſed, that a court of equity would compel any perſon to 
20mit a teftator's deviſe of lands, which were not the teſta- 
tor's own, but the lands of the creditor's, who would come in 
pon the fund given by the teſtator for the payment of debts 
o that as to the lands in Derby, the teſtator the father's deviſe 
was 2s much void, a3 if the father had deviſed any other 
part of the eſtate of the ſaid defeadant Sm Deg the ſon (1). 


Doe. 
Dec 


The teſtator's 
heir at law who 


oppoſed the will 


as to part of the 
lands deviſed 
thereby to pay 
debts, yet being 
a creditor was 
let into the 
reſidue of the 
fund raiſed by 
the will for the 
payment of 
debts, 


419 


ter only (and not a creditor) he ſhould 


dare been put to his election, N= v. 


» 
A 


(1) But if the ſon had been a volun- Meordaunt, 2 Vern. 581. Streatficid v. 
Sircatficid, Ca. temp. Tal. 176. 
: © 
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Caſe 134. 
At the Rolls. 


2 Eq. Ca. Ab. 
209. pl. 4. 
556, pl. 14. 
A. having a 
niece an jufant 
about the age of 
17, deviſed to 
ber the ſurplus 
of the perſonal 
eſtate payable at 
21; the nlece 


De Term. S. Trin. 1727. 


Nicholls ver/us Oſborn. 


NE Mrs. Powel by will, after ſeveral legacies, deviſed 
her houthold goods to F. S. and the ſurplus of her per. 
ſonal eſtate, which was about 30007. to her niece (being an 
infant of about feventeen) to be paid to her at her age of 
and if ſhe ſhould die before twenty-one or 
marriage, then the teſtatrix deviſed it over, and ſhe alſo de- 


tvienty-One years, 


viled a ſmall eſtate in lands to the ſaid niece in poſſeſſion, 


mall have the intere? paid | her in the mean time, tho' the ſurplus be deviſed over, if the niece die 
ads e twenty-one or marriage, the deviſe over being but a condition ſubſequent. 


[ 420 ] 


On the death of the teſtatrix, the queſtions were, . 175 who 
Mould have the produce and intere{t of this n during the 
infancy of the niece! 


2%, Whether by the deviſe of the houſhold- goods the plate 
ſhould paſs ? 


__ O4ze3. This produce, &c. ought to be laid up until the 
niece thould come to twenty-one or be married, and be then 
paid to the niece, but if ſhe ſhould die before, in ſuch caſe it 
ought to be paid to the deviſee over, and that nothing was to 
be paid before the niece ſhould come to twenty-one or be mar- 
ried, becauſe it was not due till then. | 


For the niece it was argued, that the ſurplus being deviſed 
to the niece payable at twenty-one or marriage, this was debitum 
in praſenti, though ſolvendu ni 
in Caſe ſhe ſhould die before tweniy-one or marriage, being in 
nature of a condition ſubſequent, could not defeat the firlt 
deviſee of the meſne profits accruing before the deviſe over 
took effect; as if I ſhould deviſe lands to an infant, to be void 
if the infant ſhould die before twenty-one, tho' the infant 
ſhould die before twenty-one, yet would he be intitled to the 
meſne profits until the time of his deceaſe. So if I was to de- 
viſe to one 10200. and if he dies before twenty-one, then the 
ſame to go over, the deviſee the infant ſhould have the intereſt 
till his death; neither was there any diverſity betwixt a de- 
viſe of a particular ſum, and the deviſe of a ſurplus, for this lat 
may dy computation be reduced to a certainty. Alſo when 
te deviſ> is of a ſurplus to an infant, and if he dies before 

ü twenty- 


futuro, and the deviſe over, 


De Term. 8. Trin. 177. 


twenty-one, then to go over, the ſurplus deviſed over is the NicnorLs v 
ame ſurplus which was deviſed to the infant; whereas it 


Os BORR. 


would be a different and greater iurplus, were it to carry the 
intereſt accruing during the life of the infant, added to what 
was the ſurplus at the time of the teſtator's death, which ſeems 


not to have been intended. 


Majter of the Rolls: Let the Maſter take the account, but 
:eſerve the point, whether the infant ſhall be intitled to the 
intereſt of the ſurplus during her infancy, and let it be ſpoke 
to in court, it not being fit to be determined on a private 


hearing by conſent. 


Afterwards in Trin. Vac. 1728. this cauſe came on upon Plate in com- 
the Maſter's report, whereby tho' there were reported ma- mon vic paſſes 


by the deviſe of 


n.ict * intentions and declarations of the teſtatrix as to the houſhold goods, 


other point, that ſhe did not intend the plate ſhould paſs, yet 


notwithitanding 
any parol proof 


dae Maſter certifying that the plate was commonly uſed in the dd it was not 


houſe ; 


His Honor rejected all the evidence touching the inten- 
tion of the party, there being a compleat and plain will in 
writing, which muſt not be altered or influenced by parol 


proof (2). 


A 


intended to paſs 
(1). 


1 


But as to the mean proſits of the eſtate, the court took it 
clearly, that the infant niece was intitled to the profits and the 
wtereft of the ſurplus which ſhould incur from the death of 
the teſtatrix, and in the life-time of the niece, tho” ſhe ſhould 
happen to die before attaining her age of twenty-one, &c. and 


ed 

n 

er NE 

7 decreed accordingly (3). 

in 

rſt FR . 

ver (1) So, Lillcot v. Compton, 2 Vern. 

od 638. Maſters v. Maſters, ante, 1 vol. 
425. Sneljon v. Corbet, 3 Atk. 370. 

fant contra 7 n v. E fſengton, Pre. Cha. 

the 207 | | 


4 


8 (2) On a petition preferred to the 
Mater of the Rolls to rectify the mi- 
kutes in this cauſe, alledging that, as 


ereſt tie Regiſter had taken them, the re/- 
de- crix lale generally was directed to be 
«lol ceuvered to F. S. the legatee, whereas 
appeared that ſome part of the plate 
when ich the teſtatrix was poſſeſſed of at 
efore ber dcath was only pawned to her, and 


— — 


that doubts had ariſen whether ſuch part 
would paſs under the general direction, 
his Honor declared that ſuch part of 
the ſaid plate as well what was the 
teſtatrix's own, as what was pawned to 
her, which was in common uſe, paſſed 
by the bequeſt to J. S. Reg. Lib. B. 
1728. fol. 195. 

(3) Vide Reg. Lib. B. 1726. fol. 467. 
and 1731. fol. 127. And ſo Tien v. 
72 en, ante, 1 vol. 500. Tayler v. 
Jobnſon, poſt. 504. Chawerth v. Hoop- 
er, Bro. Cha. Rep. 82. Hawkins v. 
Combe, Ero. Cha. Rep. 335. 


Maddox 
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Caſe 135. 
Lerd Chan- 
celior RING. 


2 Eq. Ca. Ab. 
341. pl. 15. 
Deviſe of a per- 
ſonal eſtate to 
A. for life, and 
afterwards for 
her children, 
the yearly in- 
tereſt and pro- 
duce to be for 
their mainte- 
nance until the 
ſons ſhould be 
twenty- one, and 
the daughters 
eighteen, at 
which reſpec- 


De Term. 8. Trin. 1727. 


Maddox ver ſus Staines, 


FH OMAS Lord poſſeſſed of a conſiderable perſonal eſtate, 

did by his will in 1720. after ſome Jegacics, deviſe the 
reſidue of his perſonal c{tate to his niece Alice Staines, wife of 
John Staines, for her ſeparate uſe, and after her death, the 
yearly intereſt and produce thereof to be for the maintenance 
and education of ſuch children as ſhe ſhould have by the faid 
John Staines, until the ages following, (v:z.) until the ſons 
ſhould come to twenty-one, and the daughters to eighteen, 
who at ſuch their reſpective ages were to be paid their por- 
tions; and for want of ſuch iffue, then all the ſaid eſtate to go 
to the children of Sarah Maddox. | 


tive ages their reſpective portions to be paid them, and for want of ſuch iſſue then to B. A. dies, 


without iſſue ; the deviſe over to B. good, the words | for want of ſuch iflue] being the ſame as [lr 
want of tuch childzen.] 


Alice Staines died without iſſue, and the children of Sara“ 
Aladd;z brought their bill againſt the executors of Staines to! 
an account of this perſonal eſtate. 


And now Dr. H:chman and Dr. Pinfold, together with the 
Aitorney and Soirriter General, argued that the deviſe over of 
this perional citate was after too remote a poſſibility, it being 
deviled over for want «f iſſae of Alice Staines, and particularly 
Mr. Sezliciter General infited, that if the words [for want 0! 
ſuch iſſue] ſhould be intended to ſignify ſuch child or children 
of Alice Staines as ſhould attain the age of twenty-one if ſons, 
or eighteen if daughters, yet this would exceed the rule which 
confines theie bequeſts {eſpecially of mere perſonal eſtates) tv 
Jives in being, for this might be above twenty years after th: 
life of Alice Staines, in regard ſhe might die and leave an in- 
fant ſon juſt born, which would be carrying executory devile: 
further than had yet been done; for which were cited 1 Kd 


37. Witmore and Lell. 1 Fern. 326. and Pen 57. 


Lord (hauctilor: A deviſe over of a lcaſe for years or othet 
perſonal eſtate aſter a death without iſſue, or in failure of ie, 
would have been void; but here the deviſe being to Alles 
Staines for her life, and then the intereſt and produce thercoi 
ſur the maintenance and education of her children, the ſors 


7 


De Term. S. Trin. 1727. 


a twenty-one and the daughters till eighteen, and at thoſe Manpox v. 
ages the principal to be paid to them in equal ſhares and pro- OTALNESe 
portions, therefore for want of ſuch iſſue, muſt be intended, for 

want of ſuch children, and whether Alice Staines ſhall leave chil- 

dren will be known at her death; if ſhe does leave children, 

then thoſe children are to have the proceed and produce of the | 423 ] 
eſtate for their maintenance, until they come to age, before 

which time if they had-the abſolute intereſt therein, they could 

not by reaſon of their infancy diſpoſe of it ; but as ſoon as they 

do come to that age, then they are to have the intire property, 

and therefore this is a very good executory deviſe (1). 


See the caſe of Maſinburgh verſus Afb, 1 Vern. 234, 257, 
304. and vol. 2. of the Chancery Rep. 8vo. 275. where the 
like executory deviſe of a term for years was decreed to be 
good by Lord Keeper North, by the advice of all the judges of 
C. B. who certified the ſame under their hands the 17th of 
February 1684. Jones Chief Juſtice, Levinz, Charlton and 
Street, Juſtices, 
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Cafe 136. 


2 Eq. Ca. Ab. 
162. pl. 15. 
See Preced. in 
Chan. 221. 


425 


At the Rolls. 


D E 


Term. 8. Michaelis, 1727. 
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— — 
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Counteſs of Gainſborough verſus Gifford, 


5 plaintiff brought her bill to be relieved againſt a 
contract which her broker had made for the purchaſe of 
twelve ſhares in the ſtock of the J/e/h copper company from 
the defendant for 54 J. per ſhare, to be transferred by the de- 
fendant to the plaintiff at the then next opening of the books; 
the contract was made on the 12th of Auguſt 1720. and the 
next opening was on the 22d of the ſame month. 

The defendant brought his action on the contract, and re- 
covered a verdict for the whole money, deducting only for 
what the ſhares fold at. | 

The counteſs firſt brought her writ of error, and then her 


bill in this court; and the injunction being diſſolved by the 


Lord Chancellor, the counteſs paid the money recovered at law 
and the coſts. The bill inſiſted that the defendant had not ſo 


many ſhares, nor had regiſtred the contract, 


But the defendant, in order to recover the coſts in this court, 


ſet down the cauſe ad requi/itionem defenaentzs. 


It was argued for the plaintiff, that the defendaat by his 
anſwer had confeſſed he had ſold her ſhares on the 22d of 
Auguſt at 34 1. per ſhare, and that this being the produce of 
the plaintiff the counteſs's ſhares, which ſhe had bought, the 
money belonged to her. 


Upon which the defendant's counſel inſiſted, that this was 8 
miſtake in the plaintiff's office copy, the original of the de- 
fendant's anſwer being otherwiſe, which was then alſo pro- 
duced, and'ſigned by the counſel's (Mr. Hungerford) own hand, 
wherein it was not ſaid her ſhares, but it was ſaid ten ſhares. 


His Honor immediately ordered, that the anſwer itſelf 
ſhould be ſent for from off the file, and in the mean time it w 
3 urged 
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arged for the defendant, that even this was what ought to have Counteſs of 
been inſiſted upon by the defendant at law (the now plaintiff) Con 
at the trial, in mitigation of damages, and that a court of e : 
equity ought not to give relief to a defendant at law who 

might, but neglected to make a proper defence. 


Soon afterwards the record itſelf of the anſwer being taken 
of the file, was brought into court, and the word in queſtion 
"uy to be [her] as in the office copy, and not [ten] as 

1 the original draught of the anſwer, 


: 
A 
T5 
5 
7 
: 
4 
\ | 
Y 


3 
E 


Maſter of the Rolls : 1 do agree the court ought to bs very 
tender how they help any defendant after a trial at law in a 


matter where ſuch defendant had an opportunity to defend 
himſelf, 


* But {till ſuch caſes there are, in which equity will relieve —_— 


after a verdict, in a matter where the defendant at law might after a verdic at 
| ; a law, and where 
properly have defended himſelf. the plaintiff in 
equity might 
1 have deſcended himſelf, as where a receipt from the pla! YR at law is found after the verdict. 


_— 2 
c e 
1 Y 


As if the plaintiff at law recovers a debt againſt the defend- 1 *426 ] F 1 

ant, and the defendant afterwards finds a receipt under the 4 Pt 

S plaintiff's own hand for the very money in queition. Here g #h 

ö the plaintiff recovered a verdict againſt confcience, and tho? 33 
the receipt were in the defendant's own cuſtody, yet he not 1 

deing then appriſed of it, ſeems intitled to the aid of equity, it 1138} 

being againſt conſcience, that the plaintiff ſhould be twice 135 16 

paid the ſame debt; ſo if the plaintiff's own book appeared a 


to be croſſed, and the money paid before the action brought. 


Now the principal caſe -is within the ſame reaſon; if the 
defendant in this court, who was plaintiff at law, has been paid 
great part of his money by the ſale of thote ſhares, which he * . 
had contracted to ſell to the plaintiff, the money raiſed by this jt 
ſale ought. to be applied towards the diſcharge of the debt 
which the plaintiff the countets owed him ; and tho* it were 
Impolible for any other perſon to know one ſhare from another, 
jet the plaintiff at law, who is the defendant in this court, 
might himſelf know that theſe ſhares which he ſold on the 22d 
of Aug. 1720. were the very ſhares he contracted to ſell to the 
plaintiff the counteſs; and the court mult take this confeſſion 
of the de ſendant i in his anſwer to be an en, confeſſion of 

| the 
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Au anſwer 4- 
mended after 
hearing, and do- 
cree, on affida- 
vit of the ſolici- 
tor andhisclerk, 
that the miſtake 
was in the in- 
Lig Ning the an- 
twer from the 
draught and the 
draught pro- 


duced. 


De Term. S. Michaelis, 1727. 


the truth; more eſpecially, as the price of 347. per ſhare was 
much more than the intrinſic value of the ſtock, and it appears 
that the rate which the ſtock bore at the time the verdict was 
given, tho' then very low, was yet not fully allowed to the 
plaintiff the counteſs; nor would his Honor hear of any proof 
that the record of the anſwer was miſtaken in being made con- 
trary to the original draught, 


But as the defendant in his action at law had recovered his 
money againſt conſcience, the court decreed him to pay back 
to the plaintiff the money for which he had ſold the ſhares, 
confeſſed by the anſwer to be her ſhares, deducting what had 
been allowed at the trial to the counteſs for the then value of 
the ſaid twelve ſhares. | 


But afterwards, upon very full affidavits by the Solicitor and 
his clerk, that this was only a miſtake in the perſon that in- 
groſſed the anſwer, and the foul draught being produced, upon 
ſolemn debate before Lord Chancellor, aſſiſted by the Maſter of 
the Rolls, the court gave the defendant leave to amend the an- 
ſwer, and to ſwear it over again, tho' no precedent could be 
ſhewa that this was ever done after the cauſe heard, and this 
matter had been before denied on a petition, and on 2 
motion (1). 


(1) The order after ſtating the ſeve- 


Li * * * * — 8 


leave to move to amend his anſwer in 


ral facts relative to the miſtake and the * the particulars aforeſaid on this day, 


ſubſtance of the affidavits, and that the 
ſaid defendant had applied to have the 
ſaid caule reheard, proceeds thus; and 
« the ſaid cauſe coming on to be re- 
« heard, his Lordſhip gave the ſaid de- 
« fendant time to find out precedents, 
« whereby leave had been given at or 
after the hearing of a caule to a de- 
„ fendant to amend his anſwer in the 
„ material part thereof; and the ſaid 
*« defendant on the iſt of June inſtant 
« laying je: eral precedents before the 
court, his Lordſhip directed the de- 
« fendant to attend him and the Matter 
« of the Rolls therewith, and gave him 


"64 


and the ſaid detendant now moved 
the fame accordingly, whereupon and 
upon hearing the fee ral rt 
read, the court declared, that the in 

ſerting the word «© her“ inſtead of the 
word ** ten”? in the ſaid defendant's 
anſwer was a miſtake of the clerk who 
ingroſſed the ſame, and doth there- 
fore order that the defendant be 
at liberty to take the ſaid anſwer off 
the file, and to amend the ſame b) 
changing the word „ her” to the 
word „ ten”, and to new ſwear his 
anſwer,” Reg. Lib. A. 1727. fol. 
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De Term. 8. Michaelis, 1727. 


Small verſus Oudley & al”. 


NE Norcourt had long followed the buſineſs of a gold- 
' ſmith, and on Mirhaelmas day laſt, after he had ſhut up 
ſhop, being indebted to ſeveral perfons much beyond what he 
was able to pay, in contemplation of his bankruptcy, and to 
gire a preference in payment to the plaintiff Small, who in 
friendſhip * had then lately advanced a conſiderable ſum of mo- 
ney, did, in order to ſecure to the plaintiff Small the money 
due to him from the ſaid Noreourt, make an aſſignment to him 
of two leaſes, and tlio of two thirds of his ſtock in the wine- 
trade, which he was concerned in with the defendant Oudley, 
being about the value of 3007. and this aſſignment was made 
without the privity of the plaintiff Small; NVercourt never 
opened his ſhop again, but the very next day after making this 
alignment went off, and was afterwards found a bankrupt, 
and to have become ſuch the day after Michaelmas day, and 
his eſtate was aſſigned by the commiſſioners to the de- 
fendant Man. 5 | 


The plaintiff Small who was the aſſignee of theſe two leaſes, 
and likewiſe of the two thirds of the ſtock in the wine-trade, 
brought his bill againſt Man the aſſignee in the commiſſion, 


and againſt Oudley the partner in the wine trade, to make them 
account. 


Objected for the defendants: This aſſignment made by the 
trader, when it was reſolved by him that he would be a bank- 
rupt the very next day, and in contemplation of ſuch bank- 
ruptey, and to cive a preference to this creditor before others, 
by which the equal diftribution of his effects intended by the 
ſtatutes is prevented, muſt be a void alignment. 


Beſides it is an aſſignment in general of all his ſtock in the 
wine-trade, which is the ſame, as if it had been of all his {tock 
in trade; then this aſſignment being made without the pri- 
vity of Seal the aſſignee, is therefore fraudulent, there being 
no account ſtated on the trade for wine to the bankrupt, nor 
from the aliznee Small to the bankrupt, after all which, Small 
the ance comes to have this eſtablithed, and tirovgh par- 
ality alblted in a court of equity, which if allowed, will 
2 effectually 


Caſe 135. 
At the Rolls. 


2 Eq. Ca. Abr, 
122. pl. 2. 

A goldſmith 
after ſhutting 
up his ſhop, be- 
ing greatly in- 
debied, affigns 
his ſtock in the 
wine-trade in 
which he was 
concerned to 

J. S. being a 
particular cre- 
ditor, and to ſe- 
cure his debt, 
but without the 
knowledge of 
J. S. and be- 
comes a bank. 
rept the very 
next day. J. S. 
brings a bill to 
have the benefit 
of this aſſign- 


ment; and de- 


creed for him. 
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De Term. 8. Michaelis, 1727. 


SMALL Vo 


effectually ſet aſide ſuch parts of ſeveral ſtatutes as give an 
OvuDLEY. 


equal diſtribution of the bankrupt's eſtates to all his cre- 
ditors. 


Maſter of the Rolls: This is a caſe of great conſequence, 
as it affects trade in general, and as it tends to fruſtrate the 
ſeveral ſtatutes made for the equal diſtribution of the effects of 
bankrupts; but {till I think that the aſſignment by Norcourt 
to Small the plaintiff is good, and the plaintiff is intitled to an 

account of this wine-trade againſt the defendant Oudley. 


I/, As to the matter of bankruptcy, that is a term not 
known to our common law, but. introduced by ſeveral ſta- 
tutes ; the 3 H. 8. cap. 4. which is the firſt, is very imperfect, 
the next of the 13 Flix. cap. 11. is more large, and that ſta- 
tute ſince inlarged by ſeveral ſubſequent ones, 


Now theſe ſtatutes do aſcertain what acts make a bank- 
ruptcy, and there can be no ſuch thing as an equitable bank- 
ruptcy, it muſt be a legal one. | 


No ſuch thing 
as an equitable 
bankruptcy, but 
the bankruptcy 
muſt be a legal 
one. 


There may be 
reaſon for a 
bankrupt to 
prefer one cre- 
ditor betore 
another. 


24ly, There may be juſt reaſon for a ſinking trader to give 
a"preference to one creditor befare another, to one that has 
been a faithful friend, and for a juſt debt lent him in extremity, 
when the reſt of his debts might be due from him as a dealer 
in trade, wherein his creditors may have been gainers; 
whereas the other may be not only a juſt debt, but all that uct 
creditor has in the world to ſubſiſt upon; in this caſe (I ſay 
and ſo circumſtanced, the trader honeſtly may, nay ought to 
give the preference. | 


And 34h, In ſuch caſe it is not the time when the aſſign: 
ment was made by the trader that is material, provided it be 
made before the bankruptcy, but the juſtneſs of the debt! 
very material. 


L 430 ] 
Nat the time 
when the aſſign- 
ment made ma- 
terial, ſo as it 
be before the 
bankruptcy, but the juſtice of the debt. 


No objection 4th, What has been objected, that Small the aſſignee did 


that the aſſign- 
ment was made 


by the trader aſſignment, for this ſnews there was no fraud, no importunit) 
without notice 


to the party, for Uſed by the aſſignee, and oftentimes, upon the account of mer 
this ſhews it 
was without the 
creditor's im- 
portunity. 


importunity, a trader has, when in trouble, been prevailed if: 
on to make ſuch aſſignment, 


6th. 


not know of this aſſignment, ſeems rather an advantage to the 
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5thly, As to the creditor the aſſignee's coming into equity, 
L admis, that every perſon who comes into equity ought to 
come with an innocent and a juft cauſe, and the now plaintiff 
(for ought appears) does ſo; however, what diſtinguiſhes the 
preſent caſe in his favour is, that the aſſignment being of a choſe 
in action, he could, in the nature of the thing, apply no where 
elſe for relief, or to have the benefit of the aſſignment, but in 
equity. Secus if it had been a conveyance of any legal eſtate. 


And as to precedents, the ſame. was done in the caſe of 
ck and (1) Goodfellow, where the aſſignment was made by 
Mrs, Cecł in contemplation of her bankruptcy, and in truſt 
for her own children, and as to part, it was but a direction to 
her truſtees to aſſign her ſtock in the bank, Cc. and Lord 
Macclesfield declared that this was ſo far from being an act of 
fraud in Mrs. Cock, tho' it was for her own children, that it 
ſeemed to be juſt and commendable. So in the caſe of Jacob and 
(2) Shepherd where Shepherd the trader was juſt on the brink of 
bankruptcy, and the deed brought ready ingroſſed to him, which 


tion thereof, to give a preference to ſome of his creditors z in- 
deed ] doubted of this; but on the appeal Lord 1acclesfield or- 
dered a trial, to be informed when the trader became a bank- 
rupt, and the execution of the deed being found to have peen 
before the bankruptcy, the decree was in favour of the deed. 


The like happened in Sir Stephen Evans's caſe, who having 
executed a deed immediately before his bankruptcy, and with 


2 view to give a preference to ſome of his creditors,. the ſame 
prevailed, 


do that this having been ſettled, tho” it may have a miſ- 
chie vous conſequence in preferring ſome creditors in hopes of 


favour from them afterwards, yet according to theſe precedents, 


| muſt decree in the preſent caſe in fayour of the deed giving 
apreierenc2 to the plaintiff, 


| Nite; His Honour ſaid, that if the aſſignment had been of 
al his goods and effects, or of all his eſtate, or of all his ſtock 


3 


— 


he executed a little before his bankruptcy, and in contempla- 


D—U— — — ͥ ꝙ ? — 


SMALL vv. 
OvuDLEY., 


When the thing 


aſſigned to the 
fingle creditor 
by the bankrupt 
is a „ choſe in 
cc action,“ it is 
no objeòè ion to 
ſuch aflignee 
that he comes 
into equity; for 
he can go no 
where elſe. 


Precedents 
where a bank- 
rupt juſt before 
his bankruptcy 
aſſigned part 

of his eſtate 

to ſome particu. 
lar creditors to 
give them a pre- 
ference, and 
held good. 


The >. 


But if the aſſign- 
ment be of the 
whole bank. 
rupt's eſtate to 


prefer any creditor, then it will be void. 


(1) 10 Mod, 489. 
(2) Sce this caſe ſtated at lengtii by 


Lord Mansfield, 1 Burr. 439. 
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De Term. S. Michaelis 1727. 


* 
___ _ Se 2 ES REM 


SMALL V. in trade, as goldſmith, Sc. this had been too general, 
* OuDLEY. and would hardly have ſtood : but here it was not of the 
: 1 trader's own trade as goldſmith, but a ſmall branch of a differ. 
1 ent trade, of a ſtock in wine, the whole not above 3ool. and 
. but two thirds of that (1). 
"PF a — #4 \ | 


(1) Every act done with a wiew to De Mattos, 1 Burr. 467. Hague v. Rel. 
defeat the bankrupt laws by giving a Jen, 4 Burr, 2174. Alderfon v. Temple, 
preference amongſt creditors courrary ro 4 Burr. 2235. Linton v. Bartlet, 3 Will, 
the ſpirit of thoje laws, is fraudulent, 47. Harman v. Fiſhar, Cowp. 11 
and therefore void, and, if by deed, in Ruſt v. Cooper, Cow p. 629. Haſhel «. 
itſelf an act of bankruptcy, Wr/ly v. Sinn, Bro. Cha. Rep, 99. | 
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Term. S. Hillarii, 1727. 


Marchioneſs of Annandale verſus Harris & 


e Contra. 


F of Annandale had unlawful familiarities 
with Anne Harris who was before a modeſt woman, but 
the marquis ſeduced her, and had a child by her; and after- 
wards by deed poll reciting that he the marquis had given a 
bond to the ſaid Aune Harris for the payment of 2000/7. to her 
within a year after his death; now by this deed the marquis 
agreed that this 2000 J. ſhould be laid out in an annuity for 
the uſe and benefit of Anne Harris and the child for their lives. 


The marquis died, and the marchioneſs his widow admini- 
ſtred. 


J 432 


Caſe 138. 


1 Eq. Ca. Ab, 
87. pl. 6. 

A man having 
ſeduced an in- 
nocent woman, 
and having had 
a baſtard by her, 
gives her a wri- 
ting obliging 
himſelf to pay 
2000 |, after his 
death for the 
purchaſing an 
annuity for the 
woman and the 
child for their 


lives. The man dies, equity will comoel a performance of this agreement. 


There was (it ſeems) but one witneſs to the bond; and 
tho” his hand-writing was proved, yet he ſwearing that he did 


not ſee the bond ſealed and delivered, the plaintiff Anne Harris 
was nonſuited at law. 


The marchioneſs brought her bill in equity to be relieved 
zgainſt the bond and deed poll, as gained upon an unlaw- 
ful and wicked conſideration; and Anne Harris brought 


her croſs bill to be paid the 2000/. out of the aſſets of the 
marquis, 


This bond could not be proved, and ſo was not produced ; 
but the deed poll reciting the bond, and containing a cove- 


nant that the 2000 J. ſhould be laid out in this annuity, was 
proved and read. 


It was _ on behalf of Anne Harris, that the known di- 
verſity was, where the (a) woman has before been a common 
ſtrumpet, and draws in a young man to give ſuch bond or co- 


Venant, in ſuch caſe equity will relieve; but where the man 


Vol. II. ſeduces 


J 433 ] 


(a) t Vern. 


483. 
2 Vern, 122. 


— 


8 


. 


r 


— 5 5 
n 


A 


* : c 2 : 

Y * K 4 . - m G * * = r n 
FFC . . . ² ³V ] . AS P30 
ny — PEN ON r —_— TP eg WS; ERR 2 Nx: r —— — Mg" 5 5 N of # 


FP ĩðW TIE, ET, 


— 


: n 
. , 
"IO F 
e 1 E 
n . = 
* y 


2 a A \ = 


Pow 


1 


8 


F 

+ 04 
* 

4 


F 


7 
7 
64 
1 
%: 
l 
6-4 
lh 
i} 
8 
if 


— —_— — 


- 


* 4 0 ” * 2 
2 7 n * 
25 rr c 
2 FFC 3 S 
POE Hr AP a — w 4a ere” 2 wy 
FTI o > oh ad * +. x 
— 3 ON TY 1 - 


4 © 2 a” 
3 K es - 


3 
= 


— - #4 S 


= > i a 4 


» - ih 
— | =p, — 5 = 7. — — a & IS EE, * 
- Ber * ** * if =p : — — — * 2 e * ＋ > 23 * BEE = 4 — — 
* 2 — — od " 
* 


= 


—— 
«„ „„ EF==-t 


4 py 
=Y 
[ 
$88 | 
1 ol 1 
6" 
al . . 
. 
. 
i G 
* 4% 
1 4 
. 
BY a7 
= BY 
5 7 
+ Bi 
L 
* 
=. 
as 75 
e. 
5 1 
1 55 
"nt 
* - 
torff 
+», al 
,* 54 
1 ＋ 
iy 0 
: * 
3% 8 
j 
+ 
14 *. 
; wy 
au 8} 
F F 
» Is 
+ Ml 
| . 
0 1 
* 5 
. 
4 
. 
44 
+ 
* 
1 
* 
0 7 
i; 
* 
1 
'Y . 
i 
1 1 
* 1 
N 01 
0 pl 4 
p * 
5 A 
Ns 
£92] $ 
1 1 5 
1 „ 
"1+ 
48-8 
- ; Of 1 
. 
' 8 1 
11 
* 
4 
* 
\ 
* 
4 
. 
* 
A 
Wn 
* 
. 
A 
L 14 
A 
f 
4 
L 
3 
+ ä 
kN 
OW 
1 
We 


4 a 
=. * - 
5 . 


4 
Pl 
=. 

} 

| 
i | 
. 


De Term. 8. Hill. 1727. 


Marchioneſs ſeduces a woman who was before a modeſt woman, and gives 

of ANNaN- ſuch bond or covenant, there the obligor who has done the 

e injury, ſtates and aſcertains himſelf the damages, which are 

| to be the premium pudicitiæ, and no relief to be had in 
equity. 


On the other fide it was objected, that ſuppoſing equity 
would not relieve againſt ſuch bond or covenant, yet it being 
a matter of turpitude, equity ought not to intermeddle, the 
conſequence of which would be, that both bills ſhould be dif. 
miſſed, and that this court fhould not lend any aſſiſtance, 
either on account of aſſets, or otherwiſe in ſuch a caſe, 


But to prove the contrary, the other ſide cited the caſe of 

Ord verſus Blacket, where Sir William Blacket having ſeduced 

f Mrs. Ord a young gentlewoman of good family and fortune, 

afterwards ſettled an annuity on her for years; but the eſtate 

was incumbred, and Mrs. Ord dying,. her adminiſtrator 

[ 434] brought a bill in order to diſincumber the land which was 
charged with this annuity, and was relieved accordingly, 


A. grants an- They alſo cited the caſe of Careto verſus Safford decreed in 
2 ity to A Wo- | : 

we whod he the exchequer about two years ſince, where the man granted 
ee ty „ut an annuity to the woman out of the manor of D. when in fa& 


. had no ſuch manor, upon which that court decreed him to 
„Bad NO e- 


Rate; equity fettle this annuity on the woman out of other lands. 
ill make him 
ſecwe the annuity out of other lands; 


Lord Chancellor: If a man does miſlead an innocent woman, 
it is both reaſon and juſtice he ſhould make hes a reparation; 
but this caſe is ſtronger in reſpect of the innocent child, whom 
the father has occaſioned to be brought into the world in this 
ſhameful manner, and for whom in juſtice he ought to pro- 
vide; and tho” the child be now dead, yet the caſe is to be 
taken as it was when the bond and covenant'were given, and 
then the child was living. 


2.4ly, The recital in the deed that the covenantor had given 
ſuch a bond, is a ſufficient evidence of there having been ſuch; 
it is a confeſſion by the obligor himſelf, and ſtronger than a 
verbal confeſſion, it being under his hand and fea}, Where- 
fore, if the court allows this. covenant to ſtand, it muſt then 
be in the ſame caſe as any other covenant or bond; conſe- 
quent) 


— 


De Tu 5 8. Hill. 1727. 


nt it is a debt, ind being ſo, equity ſhall decree i it to be Marchioneſs 
paid out of aſſets (1). of ANNAN= 


DALE V. 
This decree was affirmed in 1 the houſe of lords in March Haxrras. 


1728. (2). 


— — 


(1) Vide Cray v. Rooke, Ca. temp. 160. 
Talb. 153. Clarke v. Periam, 2 Atk. (2) 3 Bro. P. C. 445. 
33% 337. Fri v. Parrot, 2 Vet. 


* Steward verſus Roe. | Caſe 139. 


| | Lord Chan- 
T HE original bill is to be firſt anſwered, but if the plain- cellor King, 
tiff in that bill will, after the croſs bill filed, amend his The original 
SD : . : * bill is to be firſt 
bill in things material, this amended bill, as to the amend- anſwered ; but 
ments, is a new bill, and the plaintiff in the original bill er hen 
ſtall be bound to anſwer the croſs bill, which was filed prior bill filed, amend 
1413 0 | L his bill, he loſes 
to the amendments made to the original bill, before ſuch time his priority. 
as the ſaid plaintiff in the original bill ſhall have an anſwer [* 435] 
to his amendments, and as the amended bill muſt be anſwered 


all together, ſo the priority ſeems in ſuch caſe to be loſt as to 
the whole (1). 


A Vide Child v. Frederick, ante, 218. Rattray v. Darley, 3 Atk. 724. 
vol. 266. Long v. Burton, 2 Atk. : 
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De Term, S. Hill. 1727. 


Caſe 140. Walter Edwards and Mary his) 


Lord Chan- 
cellor KING, 
RAYMOND, 
Chief Juſtice, 
Malter of the 
Rolls, Mr. 
Juſt. PRICE, 


4 þ 4. 
2 G „ 1 
"> of 


LVEF? « . 143. 


4. 


1 Fq. Ca. Ab. 
249. pl. 10. 
2 Eq. Ca. Ab. 
442+ pl. 50, &c. 
446. pl. 35 Ec. 
Huſband by 
marriage ſettle- 
ment ſecures a 
rtion for 


daughters of the 


Wife only Child of Richard 
Freeman Eſq; late Lord Chan- i 
cellor of Ireland, by Elizabeth # Plaintiffs; 
his firſt Wife, one of the| 8 


Daughters of Sir Anthony 
SK  - J 


Anne Freeman Widow and Ad- 
miniſtratix of the ſaid Rich- 
ard Freeman, and Richard | 
Freeman Eſq; and Anne Free- l Detendants, 


man Spiniter, her Children by | 
9 


the ſaid Richard Freeman. 


H E plaintiffs brought their bill to have a diſtributory 

ſhare of the perſonal eſtate of Richard Freeman eſq; he 
dying inteſtate, and leaving a widow the defendant Anne Free- 
man, and one daughter by his firſt wife, (viz.) the plaintiff 
Mary, and a fon ® and a daughter by the ſecond wife, (viz.) 
Richard and Anne. 


marriage, in default of iſſue male; there is one daughter only, the huſband fur wives that wife, and 
marries again, leaves iſſue by the ſecond wife, and dies inteſtate, the daughter by the firſt marriage 
being an infant and her portion not then due, if the daughter lives till the portion is due, it is an 20. 
vancement pro tanto, and muſt be brought into hotchpot as to the other iſſue. 


[*436 ] 


The caſe was thus: Richard Freeman the father on his mat- 
riage with his firſt wife Elizabeth, one of the daughters of Sir 
Anthony Keck, by articles dated the 19th of February 1693, 
in conſideration of the marriage and of 4000 J. portion, co- 
venanted for himſelf and his heirs, with Sir Anthony Keck, that 
he the ſaid Richard Freeman or his heirs, would within fix months 
after requeſt by Sir Anthony, his heirs, executors or admini- 
ſtrators, ſettle all his lands in Battsford, &c. in Glocefterſprre to 
the uſe of himſelf for life ſans waſte, remainder to truſtees to 
preſerve contingent remainders, remainder to Elizabeth bis 
then intended wife for her jointure and in bar of dowel 
remainder to the firſt, &c. ſons of the marriage in tail mi 


ſucceſſively, remainder to truſtces for 500 years to raiſe por- 
tions 


inte 
adm 
year: 
Walt 
part 
pray 
us 
and ir 
5000. 


perſon 
that ir 


might 

Thi 
dy the 
Chief l 
Price, 
notchpe 
Mr. 


Juaint t 


, afid 
rriage 
mn ad- 


mal- 
f Sit 
693 
5 C- 

„that 

onths 
mini- 
hire to 
es do 
th bis 
owef; 


male 
e pot- 
tions 


De Term. S.. Hill. 1727. 


tions for daughters, if but one daughter 5oo0 J. if more GOο EDWwaR Ds v. 
payable at eighteen or marriage, which ſhould firſt happen, 


and to raiſe maintenances for ſuch daughters till their portions 
ſhould become payable, 801. per annum if but one daughter, 
and — per annum if more than one. 


Mr. Freeman covenanted, that theſe premiſſes which were 
but 366 J. per annum, were 5001. per annum excepting parlia- 
mentary taxes, and gave a bond in 8000/7. penalty for the per- 


formance of the articles. 


The marriage took effect, of which there was iſſue only a 
daughter the plaintiff Mary, and Elizabeth the wife died ſoon 
after the birth of the daughter, no ſettlement having been made 
purſuant to the articles. 


About three years afterwards Mr. Freeman married the de- 
ſendant Anne Marſhal, and ſettled great part of the lands com- 
prized in the articles, 2301. per annum, without giving any 
notice of the articles, and had iſſue the defendants Richard and 
An e. 


The 20th of November 1710, Mr. Freeman died in Ireland 
inteſtate, and his widow the defendant Anne Fre-man took out 
adminiſtration to him, the plaintiff Mary being then eleven 
years old: who having ſince intermarried with the plaintiff 
Halter Edwards, they brought their bill for their diſtributory 
part of the inteſtate Mr. Freeman's perſonal eſtate, but did not 
pray the 5000 1, | 


The defendants by anſwer ſet forth the articles and bond, 
and inſiſted, that thereby the plaintiff Mary had a portion of 
59091. ſecured to her, and ought not to have any part of the 
perſonal eſtate of the inteſtate her father, unleſs ſhe would bring 


that into hotchpot, to the intent the eſtate of all the children 
might be made equal, 


This cauſe having been often argued, was at length decreed 
by the Lord Chancellor King, with the aſſiſtance of the Lord 
Chief Juſtice Raymond, Maſter of the Rolls, and Mr. Juſtice 
Price, who all agreed that this 50007, ſhould be brought into 


totchpot, 


Mr. Juſtice Price, tho? not n at the reſolution, di ac- 
quaint the Lord Chancellor with his opinion. 


2 3 | | Sir 
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EDWARDS v. 
FrzrMAN- 


Portions ſecured 
by iett!-ment 
out of lands or 
article] ſo to be, 
are not to be 
paid out of the 
perſonal eſtate. 


- [*438 ] 


(a) Vide vol. 1. 
631. Trevor v. 
Trevor, and 
Frederick v. 
Frederick 710. 


(5) Ante 222. 


4391 


De Term. 8. Hill. 1727. 


Sir Feb Fekyll Maſter of the Rolls: 1/7, I do not take this 
ooo l. to be a debt due from the inteſtate, or to be paid out 
of his perſonal eſtate ; for tho” there is a bond for performance 
of covenants from him, yet there is no covenant for the pay- 
ment of the portion; the covenant is to ſettle lands, and to 
raiſe a * term of 500 years out of them for ſecuring the portion 
of 5000 J. 

zh, Tho? this ſettlement is only to be made on requeſt, 
and none has been made, yet this cannot prejudice the party 
to whom the portion is due, for the covenantee 1s only a 
truſtee, and the neglect of ſuch ſhall not (a) prejudice the ceſtui 
que truſt : which here is the ſtronger, ec as the ceflut 
gue truſt was an infant. 

zh, Suppoſing there was a covenant to ſettle abſolutely 
within fix months, and it were broken, ſo that damages might 
at law be recovered; nay, tho' there had been a covenant to 
pay the portion, yet the party to whom the portion is due, 


ought to come upon the land firſt, and in caſe of a deficiency 


there, then reſort to the perſonal eſtate ; for the articles to ſet- 


tle particular lands are in equity a ſettlement, and from the time 
| P quiry > 


of making theſe articles Mr, Freeman became a truſtee of the 
lands, a truſtee for the truſts in the articles, 


It has been objected, that had there been a covenant to pay 


the portion, this had been like a mortgage, and the perſonal | 


eſtate ſhould have exonerated the land. 


Reſp. This is not like a mortgage; in the caſe of a mort- 
gage, the land is only a pledge for the money borrowed, but 
here the original (1) agreement was, that the portion ſhould 
be raiſed out of that very land, And for this I would only 
cite the caſe of Coventry and (b): Coventry, where the late earl of 
Coventry covenanted on his inter marriage with the countels 
dowager, that he would, according to the power given him by 
his family ſettlement, or otherwiſe, ſettle lands of 500 J. per 
annum on his then intended wife. And on a bill brought by 
the counteſs dowager, to have this jointure made good to her, 


It was contended, that the counteſs ought to reſort to the 


perſonal eſtate, for that here were no particular lands co- 


— 


LY 


(1) Vide Howel v. Price, ante, 1 vol. 91 Evelyn v. Evelyn, poſt. 664. 
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of 500 J. per annum purſuant to the power, or otherwiſe 3 but 
decreed by the Lord Chancellor Aacclesfield, with the aſſiſt- 
ance of the judges, that this covenant did bind the land, and 
that the words or otherwiſe were intended in favour of the join- 
treſs for her further ſecurity, in caſe the power ſhould fail or 
prove deficient; and if ſo, they were not to be made uſe of to 


ber prejudice, 


So that J do not think this is to be conſidered as a debt 
which by leſſening the perſonal eſtate would diminiſh the 
diſtributive ſhares, for this 5000/7. ought to be made good out 
of the real eſtate contracted to be ſettled, ſuppoſing there is 
enough left unſettled ; but it muſt be agreed, that the Jand 
actually fettled by Mr. Freeman on his ſecond marriage with- 
out notice, tho? it be a breach of truſt, yet ſuch ſecond ſettle- 
ment is good, and muſt take place againſt the articles, no 
more lands being liable to the articles, than are omitted out of 
the ſettlement on the ſecond marriage. 


As to the ſecond point, whether the 5000 J. portion thus 
ſecured by the articles to the plaintiff Mary is to be brought 


into hotchpot, before ſhe ſhall come in for any part of the per- 
ſonal eftate ? 


| am of opinion it ought ; the end and intent of the ſtatute 
of diſtribution being to make the proviſion for all the children 
of the inteſtate equal, as near as could be eſtimated; and 
therefore this 5000 l. ought to be collated into the perſonal 
eſtate. The defign of the act was to do, what a good and a 
juſt parent ought for all his children; nor is this equality to 
be confined to ſueh eſtates as children claim by voluntary ſet- 
tements only, for (generally) proviſions for children are by 
ſettlements made on marriage, which alone is a conſideration; 
and the ſtatute would be of little effect, if it were to extend 
o make a child bring only that into hotchpot which ſuch 
child took by a voluntary ſettlement; marriage ſettlements 
ae molt frequent, & ad ea que frequentius occurrunt, Qt. 


[ 29mit, that a proviſion for a child by (a) will (for a caſe 
may happen, that as to part of the perſonal eſtate the teſtator 
may die inteſtate} is not an advancement to be brought into 
botchpot; neither ſhall land given by a will to a younger 

2 4 


child; 


venanted to be ſettled, and the covenant was to ſettle lands EDWAR DSD. 
FREEMAN. 


9 


The intent of 
the ſtatute of 
of diſtribution 


was te make the 
provifion for all 


the children 
equal, and do 
what a jut and 
impartial father 
ought to do for 
his children, 


(a) Vide Swinb. 
165. 

A proviſion by a 
father for a child 
by will no: to be 
brought into 
hotchpot, nor a 
proviſion of land 
tor an heir. 
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1 v. child; for a proviſion to be brought into hotchpot muſt be 
Fazzuax. ſuch as is made by an act in the inte ſtate's life-time and not by 
will; any land proviſion to the heir at law of the inteſtate, 

however given, is privileged by the ſtatute of diſtribution, and 

not to be brought into hotchpot: thus there are great variety 

of proviſions which may be made by parent for children; and 

it could not be expected the ſtatute of diſtribution ſnould enu- 

' merate all of them; but as a contingent proviſion, when the 
contingeacy has happened, is a proviſion, ſo is it within the 


act; alſo as there are great variety of pr hns, the times 


when they are to take effect may be various; but yet if ſuch 
proviſions be to take effect in a reatonable time, they ſhall be 
within the act. A child may be provided for by land, free- 
hold or copyhold, or by a charge upon either, or by money, 
goods, ſtocks in companies, and thuſe in ſome companies 
pretty precarious. Some proviſions may be payable to the 
child when of age, or upon marriage, and theſe contingencies 
[ 441 ] framed upon infinite variety, as the ſeveral circumſtances of 
the parties may require, which rendered it impoſſible for the 
a& to mention all of them, and therefore it was proper tor the 
legiſlature to make uſe of general words as they have Cone. 


The ſtatute of diſtribution does in the beginning take no- 
tice, that if a child (other than the heir) have a ſettlement of 
land made on him by the e this ſhall be brought into 
hotchpot. 


One ſettles a Now to think the ſtatute did extend to land itſelf when ſet- 
— tled on a younger child by the father, and not to a charge upon 


child, this is an land for ſuch child, is ſtrange. Suppoſe it were a rent out of 
advancement 


pro tanto. land, this would be an advancement, and why not when 4 
charge upon land? But the preſent caſe comes nearer to land, 
than if it had been a charge out of land; for the truſt of the 
500 years term being only to raiſe this 5000 4. portion, and 
the plaintiff Mary Edwards being the perſon who is alone in- 
titled to it, ſhe as to this purpoſe is in effect the owner of the 
500 years term. | | 


„ 


Tie cecafion or The oecaſion of making the ſtatute of diſtribution, was to 
. put an end to the long conteſt which had been betwixt the 
b temporal and ſpiritual courts, for when the ſpiritual courts 

ordered any diſtribution, or bond to be given by the admini- 


ſtratot 
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frator for that purpoſe, the temporal courts ſent a (a) pro- 
hibition, being of opinion, that the adminiſtrator had a right 
to all, and that the ſpiritual court could not break into that 
right; and ſo this ſtatute was made in favour of the practice 
of the ſpiritual court, which proceeded to order diſtribution as 
often as the common law courts did not prohibit them, and the 
at intended to make the children's proviſton equal, which was 

agreeable to the civil law, where goods moveable, and im- 
moveable (i. e. lands) are conſidered as the ſame, tho* our law 
would never let the civil law meddle with lands. In Swin- 
burne 165. it is ſaid, that if a father by deed ſettle an annuity 
on his child, to commence after his death, this is an advance- 
ment pro tanto; and by the ſame reaſon, a reverſion ſettled on 
a child, as it may be valued, is an advancement alſo. The 
proviſion within the ftatute for a child need not take place 
in the father's life-time, a future proviſion is a bar pro tanto, 
a portion aſſured or ſecured to a child, tho' in S is a pro- 
vilon according to its value. 


But it is objected, that this is a contingent proviſion, and 
therefore not an advancement within tbe ſtatute, and being in 
contingency, it cannot be collated ; for inſtance, ſuppoſe it 
were a bare poſſibility or what is not debitum in preſenti.. 


Refþ. I do agree, this contingency did not veſt until the 
plaintiff Mary came to eighteen, for tho? the term did ariſe be- 
fore, yet no truſt for her benefit could, But the ſtatute of 
diſtribution does not appoint any time when the diſtribution 
ſhall be made, it mentions indeed when it ſhall not, +52. not 
within a year; and according to the reſolutions, the right to 
the diſtributory ſhares veſts immediately on the inteftate's 
G&ath, The perſonal eſtate of the inteſtate may conſiſt of 
monies or debts payzble at ſeveral future- days, or upon con- 


thereof at any certain time; it may conſiſt of debts ariſing 
upon the like contingency as is annexed to this portion, and 
hace thoſe debts, as they fall in, may be diſtributed and valued, 

why may not a contingent portion be eſtimated and brought 
into hotchpot ? but all that difficulty is over, by the contin- 
deney's having happened in the preſent caſe, and all inequality, 


as 


tingencies, ſo that it may be im MUD! to make a diſtribution 


Epwakps wv, 


FREEMAN. 


(a) Vide vol. 1. 
Petit v. Smith, 
fol. 7. and 


1 Lev. 233. 


[ 442 ] 


An annuity ſet« 
tled by a father 
upon a child is 
an advancemeat 
pro tanto, 


A provifion for 
a Child by a fa. 
ther, though 
contingent, yet 
when the con- 
tingency hap- 
pens, is an ad- 


vancement pro tanto, 


The right to the 
diſt: ibutive ſhare 
on the tatute of 
diſtribution veſts 
immediately on 
the inteſtate's 
death, 
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Eowarns J. as to the proviſions for children, is n which is the 
FREEMAN. jatent of the act. 


Lord Chief Juſtice Raymond : 1 agree with the Maſter of the 
Rolls, that this 5000 J. ought to be brought into hotchpot by 
the plaintiff Edwards and his wife; the ſtatute of diftribution 
does not break into any ſettlement that has been made by the 
father; it only meddles with what is left undiſpoſed of by him, 


and of that only makes ſuch a will for the inteſtate, as a father, 


free from the partiality of affections, would m make; and 
this I may call a parliamentary will. 


The ſtatute of 
diſtribution af- 
fects only the 
perſonal eſtate 


equal, goes throughout the whole act; firſt it gives the two 
thirds of the perfonal eſtate (the MATE being allowed her 
in order to make third) equally among all the children. But then the act takes 
each cha = it into conſideration, that there may be ſome of the children 
e prong who have received a portion or advancement before, but not 
has been given ſo much as to make up their full ſhare; in that cafe ſuch child 
to any Full ſo advanced but in part, thall have ſo much more out of the 
inteſtate's perſonal eſtate as will ſuffice to make his thare equal 
to that of the other children. T he ſtatute takes nothing away 
that has been given to any of the children, however unequal 
that may: have been, how much ſoever that may exceed the 
remainder of the perſonal eſtate left by the inteſtate at his 
death, the child may, if he pleaſes, keep it all; if he be not 
contented, but would have more, then he muſt bring into 
hotchpot what he has before received; this manifeſtly ſeems 
to be the intention of the act, grounded upon the moſt juſt 
rule of equity, equality. . There may be many caſes in the 
books, where, in regard to beneficial and remedial Jaws, the 
judges have gone beyond the words to make the intent of the 
act take place, as in Plowden 467, Sc. Here the words wil 
bear the conſtruction which I put upon them, and which is 
intended by the act, tho“ not drawn with the * cor- 
rectneſs. 


A proviſion As to the ſettlement made upon the Aren; it was oh 

made for a child Je. 

Sch by a o- jected, ½, that this ſtatute extends only te voluntary ſett 

luntary * ments, and not to ſuch as are made on marriage, wherein the 
At, Or tor a 

an. conſidera- iſſue are purchaſers; and this is ſaid to be as if an eſtate had 

don, u un a been fold to the child, which ſurely had not been within the 


[ 444 J 
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The intention of making the inet of the children 
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Reſp. If the child pays money for an eſtate, this is not a ſet- 


EDbwakbs v. 


tlement upon, but a ſale to the child; and it cannot be within Faiznan. 
the words or intent of the act that fuch purchaſe ſhould be 
brought into hotchpot. The words of the act make no diver- 
ty betwixt a voluntary ſettlement and a marriage ſettlement, 
they mention ſettlements in general. The eſtate thus ſettled 
(tho? on marriage) upon the children, may have been pur- 
chaſed by the father, and leſſened that part of the perſonal 
eſtate which would otherwiſe have gone amongſt all the other 
younger children, Great hardſhips might follow from that 
conſtruction which the other fide labour for; as ſuppoſe the 
father who made this plentiful proviſion of 5000 J. for the on- 
ly ehild by the firſt marriage, (which in the preſent caſe ex- 
ceeded the plaintiff's own mother's portion by x000 7.) ſhould 
die leaving but 200 J. in ſuch caſe it would be very hard the 
child, who has already had a portion of 5000/. out of the 
1 eſtate, ſhould yet take away ſomewhat out of the inconſider- 
is able portion of 2001. left for the other children; it cannot be 
he intended, that if the inteſtate had made a will, he would there- 
al by have ordered any ſuch thing. Indeed the parliament in- 
ny tended, that if the inteſtate had married any of his children, 
val ziven them a portion adequate to his then eſtate, and his cir= «| 445 ]' 
the cumſtances in the world had afterwards improved, that the ay 
his children before advanced ſhould have the benefit of ſuch in- 
26 creaſe, | | 
wo 04je. But this is not a portion advanced for the child in ys wo 3 
juſt the father's life-time, | yt if 2 is 
the father's life-time, AA. not pay able till after N 8 5 
— Reſp. That is not comin by the act; if it be ſecured to 
will the child in the life of the father, it is ſufficient ; but it is no 
ch is Ways material in what manner the ſame is ſecured. Suppoſe 
core be father had covenanted with truſtees to pay his child 100 J. 
a wck after his death, as the covenant would have been plan- 
8 oh ly good, ſo it had been a portion within the act. 
ſetlle⸗ But it is objected, that this depends upon a contingency 
ia 4h riſing after the inteſtate's death. 


+ had Ref. Then I would put the caſe a little further: ſuppoſe I 


in the enant to leave a child 1000 J. if living a week after my 
Ext, would this contingency Prevent its being a portion? 
Roß. f 
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Epwarvs v. prevent it's being brought into hotchpot? .ſuppoſe the contin. 

FREEMAN» gency were, that if the child had been living one, two or three 
years after the inteſtate's death ; ſurely this had been a por. 
tion, and to be brought into hotchpot : ſuppoſe it had been z 
bond inſtead of a covenant, or a mortgage inſtead of a bond, 
this would have made no diverſity ; I grant it could have been 
no proviſion, unti} the contingency happened ; but it cannot 
be denied that when the contingency has happened, it is a pro- 
viſion. Tho' I agree the contingency ſhould be ſo limited, as 
to ariſe in a reaſonable time; and here it is ſo, at eighteen or 
marriage, which is providing the portion as ſoon as it can be 
wanted, with maintenance in the mean time. Can the pa- 
rent of a child ſo provided for with ſuch certainty intend that 
no regard ſhould be had to this proviſion in the diſtribution of 
his eſtate among his other children? | 


446 J 


I agree any legacy given to/a child (ſuppoſing the teſtator 
dies inteſtate as to the ſurplus of his eſtate) ſhall not be 
brought into hotchpot, becauſe this legacy is not a proviſion 
ſecured by the parent in hisife-time. 


Object. Upon the death of the inteſtate the ſhare of the 
perſonal eſtate veſted (a) in the children, and conſequently the 
intire ſhare of the eldeſt daughter veſted in her, without re- 
gard to the portion ſecured by the ſettlement, which being 
contingent mult be loſt, if the daughter had died before her 
nge of eighteen or marriage, at which time the portion as 
_ payable. f „„ 
Diftributory Reſp. The diſtributive ſhare does not in all events veſt in 
e Har wer the iſſue on the inteſtate's death, becauſe if there be a poſthu- 
but not ſo as to mous child, ſuch child ſhall be let in for its ſhare, tho' not 1 

e//e at the inteſtate's death (1). 


(20 3 Mod. 88. 
1 Vern. 403. 
2 Vern. 274. 


exclude a poſt- 
humous child. 


Objecꝰ. If this contingency is not to be brought into hotct- 
pot until it happens, what muſt become of the diſtribution in 
the mean while! 


Reſp. In this caſe, as the plaintiffs have brought their bil 
for the daughter's diſtributory part, and the defendants by their 
anſwer have put this, which was on a contingent proviſion, 


3 —— 


cw — wad. 4 ** 


(1) Wallis v. Hodſon, Demand 290, and 2 Atk. 115. 8. Go 
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before the court and in iſſue, I do not fee but that the court 
may make a diſtribution, and order, that if this contin- 
gency ſhould happen, then the money ſhall be ſo diſtributed, 


? as to make the other children by the ſecond marriage equal in 
a their portions with the plaintiff the only daughter by the firſt 
n marriage. If an executor pays a legacy, on ſuppoſition that 
t there are aſſets to pay all the other legacies, and there happens 
)- a deficiency, the court will make the legatee who is paid his 


as full legacy refund; @ fortiori will the court in the principal 
or caſe, when the contingent portion is not paid, order that only 
ſe much of it ſhall be paid to the firſt daughter, as will put her 
upon an equality with the reſt of the children. 

gf 0jef. There is no precedent of ſuch a decree. 
| © | 1 | 
Reſp. I believe that is owing to the equality intended by 


the act of parliament, which was underitood to be ſo plain a 


ator caſe, that no body ever thought it worth while to bring it as a 
5 queſtion before the court; ſo I am of opinion this 5000 /. 
hon 


ought to be brought into hotchpgt by the plaintiff Mary the 
only daughter by that marriage. 

f the | 
y the 
t fe- 
being 
re her 
n Was 


Lerd Chancellor: Mr. Juſtice Price, who is kd by his 
indiſpoſition from being preſent, has ſignified to me, that he 
is of the ſame opinion with the Maſter of the Rolls and my 
Lird Chief Fuſtice, and as I myſelf am, that this 3000 J. thus 
ſecured to the plaintiff Mary, the only daughter of Mr. Free- 


| and, 2dly, That the lands not included in the ſettlement made 
veſt in on Mr, Freeman's ſecond marriage muſt ſtand liable for the 
oſthu- railing of this 50001, The ſtatute of diſtribution ſays, one 
not i third ſhall belong to the wife, and the other two thirds to the 
inteſtate's children, except ſuch children as ſhall have been 


poccb⸗ advanced by the inteſtate in his life- time. 


ution in The occaſion of making this ſtatute was, to put an end to the 
Controverſy betwixt the temporal * and ſpiritual courts. The 
ordinary before took bonds from the adminiſtrator to make 
tribution, and thoſe bonds were at law adjudged void, and 
tte adminiſtrator intitled to all the perſonal eſtate. Hughes 
and Hughes, Carter's Rep. 125. 1 Levinz 233. One died in- 
ſtate leaving a conſiderable perſona] eſtate, and a ſon and a 
lter; the ſon adminiſtred, and the daughter contended for 


a 


heir bil 
by thell 
roviſion, 
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befor? 


nan by the firſt marriage, ought to be brought into hotchpot ; 
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EDwak bps v. 
FREEMAN. 


[447] 
If an executor 
pays a legacy ona 
ſuppoſition that 
there are aſſets 
to pay all other 
legacies, and af- 
terwards there 
is a deficiency of 
aſſets, the lega- 
tee mult refund. 
Fe 2. Je. 
(hb 4. [+ CH ow 
4959 4. 1. he 
A bn, 4 N 3 * 3 


3 Corn « 2 c. 


a = 9 


The occaſion of 
making the ſta- 
tute of diſtribu - 
tion. 
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Uſual at the 
time of making 
the ſtature to 
make proviſions 
for children by 
ſettlement, and 
therefore this 
to be taken an 
advancement 
pro tanto, 


[ 449 J 


As contingent 
debts are with - 
in the ſtatute, 
ſo muſt contin- 


gent proviſions | 


for children be. 


(a) Ante Holt 
v. Frecerick 7 


356.7 


De Term. 8. Hill. 1727. 


a ſhare in the ſpiritual court, where it was thought an hard- 
ſhip that the ſon ſhould have all, and yet the daughter was 
prohibited at law. However, this ſtatute of diſtribution takes 
away the adminiſtrator's pretenſions (which he before had 
made with ſucceſs) of retaining the whole. It is true, that in 
caſe any child had been advanced by a freehold, the ſpiritual 
court would not meddle with that; but the act of partiament 
has therefore gone further than ever the ſpiritual court in- 
tended to go, to make this freehold ſettled upon a younger 
child by the father, be brought into hotchpot. 


It is material, that at the time of making the ſtatute of 
diſtribution, it was uſual to provide for children by ſettlements, 


and therefore with great reaſon ſuch a proviſion may be taken 


to be an advancement pro tanto; ſo an annuity out of land, or 
a charge upon land is to be brought into nn. by the chil- 
dren for the very ſame reaſon. 


As to the objection, that this is no voluntary ſettlement, ] 
anſwer, this was voluntary in the parents, who might hare 
applied all of it for the benefit of the eldeſt ſon. Indeed, if 
the child had been a purchaſer, or creditor of the father, it 
could not be intended, that what was the child's purchaſe ot 
debt ſhould be brought into hotchpot. 


Olject. This is a future and contingent proviſion, and to be 
taken as it was at the time of the father's death. 


This I admit ; but as future contingent debts due to the in- 
teſtate are wituin the clauſe of the ſtatute, as to a diſtribution, 
ſo it is equally reaſonable that future contingent proviſions 
ſhould be conſtrued advancements pro tanto, as to the children; 
but this contingency muſt be limited to take effect within! 
reaſonable time, as in the preſent caſe where it is payable at 16 
or marriage, with a proviſion for maintenance in the meu 


time. If the father advances for a daughter in marriage fl 


much for a portion, this is a portion given for a valuable col 
ſideration, marriage and a ſettlement, and for that very reaſat 
an advancement to the daughter within the ſtatute of diſtribu 
tion. This is an advancement pro tanto within the cuſtom d 
London, upon which (a) cuſtom the ſtatute of diftributidl 
was in a good meaſure founded; and it can be no injuttice 


the child, becauſe it is left to the election of the child thus ® | 
3 | - vance 
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vanced, whether ſhe will collate or not; if the child be con- Epwakps v. 
tented with what ſhe has received, ſhe may keep it, If the FREEMAN. 
plaintiff the daughter in the preſent caſe had come before her — 8 


age of eighteen demanding her diſtributory part, there had may 2 _ 
been ſome difficulty, whereas now there is none, the con- vancement, &c. 
tingency being over; but as to the maintenance money, 80 /. 
a year ſecured by the father to the plaintiff the daughter, we 
are of opinion, this is not to be brought into hotchpot, no 
more than what is allowed or ſecured by the parent for the 


education of the child, 
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f | | i N 
f Evans verſus Cogan. Caſe 141. [5 | 
2 8 5 Lord Chan- E 
— A Bill was brought to compel a conveyance of an houſe at cellor Kine, 61 
90 Briſtol, purſuant to an award. Mother tenant f 
hil- for life of a 1 


houſe, remainder to her ſix daughters in fee, the mother and J. S. ſubmit to an award touching the 
title to this houſe 3 arbitrators award that the mother ſhall procure the daughters to join in the con- 


tr. 


ing her action for ſtopping the lights, it came on to trial at the 
allzes at Briſtol, and all matters in difference, as alſo the title 
to the houſe, were referred to arbitrators, who awarded that the 
Plaintiff ſhould pay 15 J. coſts to the mother, and alſo 155 l. 
tothe mother for the purchaſe of the houſe, and that ſhe on ' 
payment thereof ſhould convey the houſe to the plaintiff in Wh |! 


1 rexance thereof, the daughters are married, and one is dead leaving an infant heir; J. S. brings a 
nt, vill againſt the mother and daughters and their huſbands, and the daughters examined in a former Tab 
have cauſe lay, they are willing to convey 3 they are not bound touching any title to the freehold and f ol | 
; inder itance. 8-627 
d, if | bs: 
er, it The caſe was, Thomas Cogan being ſeiſed in fee of an houſe [ *450 } I 
* . . RS, , . 1 enn 
ſe ot at Briſto, deviſed it to his wife for life, remainder to his fix 0 
daughters in fee equally, the plaintiff ſtopped up the ancient KP" 
| Fo » . Y . . 0 114 1 ſ 
"wh lights of the houſe, by building too near, and the widow bring- bd 
$i 
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bution, 
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—— "tf 
a | 1 
he meal The plaintiff paid the 15 l. coſts and brought a bill againſt bit 
rage l - ther praying that ſhe might convey the houſe, and pro- i | | 
able cont we the daughters to join in the conveyance. I . j 
ry real Some of the daughters were examined by the mother the bt. al 

iftriboiendant in the former cauſe, and proved, that it was the | 1 

uſtom d antiff's owa fault he had not the convevance, for that he 

tribute“ pole mon of the houſe delivered to him, but occaſioned the 

juſlict A vevance to be delayed by being unwilling to part with the 

d thus ® 


Mle-money, Soon after the mother died; whereupon [ 451] 
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the plaintiff now brought a new bill againſt the daughters, 
and againſt the huſbands of ſuch as were married, in order to 
compel them to convey, and to procure an infant heir of one of 
the daughters who was dead, to convey when of age. 


It was much inſiſted upon, that as to ſuch of the daughter 
as had been examined as witneſſes for the mother in the for. 
mer cauſe, wherein they ſwore they were willing and ready to 
join with the mother in the conveyance, and the mother by 
her anſwer ſwearing ſhe was willing to convey, this wa 
ſufficient to ſhew their conſent to the award, 


On the other ſide it was ſaid, that the ESE” could al 
bind the mother, whoſe aſſets the plaintiff was at full liber) 
to follow; but as to the daughters, tho? they might be willing | 
in their mother's life-time to make her eaſy, and rather than 


diſoblige her, join in the conveyance, yet now the mother bon 


was dead, what induced them before to join was at an end. — 
Beſides four of the daughters were married women, and ſ 
their anſwers could not bind the inheritance,, nor their hul- 
bands; and that one of the daughters was dead leaving at 
infant heir who could not be bound, neither was he a patty. 


Lord Chancellor: If the daughters had been ſole, I ſhould 
have taken their anſwers to be a conſent to the award, and 
have decreed them to convey ; but all but one of them being 
under coverture, and there being an infant heir of the de. 
ceaſed daughter, who is no party to the bill, I do not ſee hoy 
the anſwers of the married daughters can bind themſelves, 25t 
their inheritance, much leſs their huſband's, and it is impeſf- 
ble to bind the infant heir. With regard to the only daug}- 
ter who is a feme ſole, her undivided part, if it were decreed 

to the plaintiff, would be of no uſe to him. 


Therefore diſmiſs the bill without coſts, as to ſuch pin 
thereof as prays a conveyance. But with reſpect to the p! 
ceeding againſt the executrix of the mother to be recol 
penſed out of her aſſets, tho” the executrix denies aſſets, f 
the plaintiff, if he thinks it worth his while, ſhall be at libe 
to proceed to be repaired in damages, for the not perform 
of the award. 
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Goodwin verſus Archer. 


IHE plaintiff who brou 
F Genoeſe ambaſſador, 
vileged by the (a) late act; 
ould not go on in his bill, until he gave ſecurity by a bond 


in 40/7, penalty for the Payment of coſts of ſuit, if awarded 
againft * him, in the ſame 


veyond fea ; and a preceden 


ght this bill was a ſervant to the 
and conſequently his perſon pri- 


it was moved that the plaintiff 


? 


Caſe 142, 


I Eq. Ca, Ab, 
350. pl. 4. C 
If an ambaſſa. 
dor's ſervant 

rings a 
bill, he muſt 
give ſecurity to 
anſwer coſts, as 
being a perſon 


. lor ucchiy v. Melioracchy, 2 Vez, 
-a Cz 1 2. 2 2 \ 


— — — . 8 


— — 


— . eos — 8. 


24+ Cage v. Lady Stafferd, 2 Vez. 


; privileged. 
t was cited, where the like order (4) Annæ, 

was made in the caſe of an ambaſſador's ſervant, plaintiff in cp. 12, 
this court, dated 25th of Juh, 8th of the late queen, 

Whereupon the defendant obtained an order that the plain- 
ti's proceedings ſhould ſtay until he with a ſurety gave ſuch 
bond in 40 l. penalty for anſwering coſts, if awarded, 
1) 
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Term. Paſchæ, 1528. : 

| af 

CE : —— th 

Caſe 143. N 
d Chan- 

. Balſh verſus Hyham. = 

Eq. Ca. Ab 3 

74 ol. 8. HE plaintiff was a truſtee for the defendant of 1000 wy 

e e of South-fea ſtock, and at his deſire in 1720. borrowed of tru 

. the company 4000 l. on a mortgage of the ſtock; the de. Fae 


defire of B. bor- fendant the cui que truſt received the money borrowed; after. 10 
rows 400 l. on yards the (a) act of parliament was made, which provided, 


this ſtock of to b 
the 8 that if any of the borrowers would pay to the company 10/, 17 
the money, A. per cent before ſuch a day, they ſhould be diſcharged of the ref Ie 
4 Som nden of the money borrowed, TE 
the late act to 
6 ve diſcharged of the loan; tho” B. forbade the payment, yet he is liable. (2) 7 Geo. x. ſeſſ. 2. ſed. / ant; 
| The defendant the cui que truſt directed the truſtee not to . 
| pay the 10 J. per cent”, alledging that he thought the borrow . 
1 ers were not obliged to pay to the company the money bot- PSY 
1 rowed, but that it was in the election of the borrowers to for- inden 
1} feit the pledge. | Rad 0 
N There were ſome attempts to prove an agreement by the BY 
| Plaintiff the truſtee and others to pay the money borrowed i ought 
; [ 454 ] compaſſion to the defendant the ceſtui que truſt, and in regatd proves 
A to the loſſes by him ſuſtained, but that proof was deficient, mortg⸗ 
4 The plaintiff who had thus mortgaged his ſtock to tht the mc 
1 company, and had permitted the defendant to receive the n ©r*ee t 
q ney, paid the 10 J. per cent”, and brought a bill in equity ! the hei 
io recover it as laid out for the defendant. the tru 
. Whereupon for the defendant it was ;nfifted, that this wa they 
4 an officious payment made of the 10 J. per cent, againſt bi __ * 
4 expreſs directions, which (as the defendant's counſel objectet taſte 7 
1 was not recoverable at law; for the a& of -parliament, | Wi 
I the money been n there, would have given to th „ 9 
company more than 10 /. per cent.” for the money bortonet ene, Y | 
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or at leaſt would have made it compulſory upon the borrower 
to have paid this 101. per cent”; and altho' there had been a 
verdict at the ſuit of the company againſt one of the borrowers, 
yet that was not againſt the defendant : it was res inter alios 
ada, and might have been recovered on a faint defence, and 
therefore ought not to be any evidence againſt the defendant ; 
quod cur” conceſſit. | 


Then the caſe was put, if there were a truſt created for the 
p payment of debts without ſpecifying them, and as to one debt, 
01 the party intereſted in the eſtate charged, ſhould forbid the 


| of WWF truſtees to pay it, alledging it to be at leaſt a diſputable one, 
de- and that he thought it no real or juſt debt; if the truſtees 
ſter- ſhould afterwards ſpontaneouſly pay this debt, they ought not 
ded, to be allowed it : or ſuppoſing this in the principal caſe to be 
10ʃ a debt, then as the plaintiff the truſtee had paid down the 
e ret BY money for the defendant the cui que truſt, it was recoverable 

at law in an action for money laid out to the uſe of the defend- 
a, ant; and the plaintiff having a remedy at law ought not to 


come into equity for the recovery thereof. 
not to 


ro- 
y bot- 
to fot- 


Lord Chancellor : If the defendant had not only forbid the 
payment of this 10 J. per cent”, but had alſo offered ſeourity to 
indemnify the truſtee in reſpect of it, this had been material, 
had the plaintiff afterwards paid the 101. per cent', But the 
paintiff had good reaſon to think, that he was liable to pay 
the whole money borrowed, When money is borrowed it 
ought to be paid, and tho' a pledge was given for it, if that 
proves inſufficient, the borrower ought to be liable. Ifa 


by the 
wed in 
|; regard 


ent. mortgagor borrows money, tho' there be no (a) covenant in 
tothe he mortgage deed to pay it, yet his executor has been de- 
the ihe creed to pay the money in diſcharge of the land deſcended to 
quity U the heir; but if in the preſent caſe there was only a hazard, 
tie truſtee ought not to continue liable to ſuch hazard; on 

be contrary, as it is a rule that the cui gue truſt ought to 
s dave the truſtee harmleſs, as to all damages relating to the 
ainſt l truſt, ſo within the reaſon of that rule, where the plaintiff the 
objecies truſtee has honeſtly and fairly, without any poſſibility of being 
nent, 1 2 gainer, laid down money, by which the defendant the ceſtui 
—y pe iryſt is diſcharged from being liable for the whole money 


ent, or from a plain and great hazard of being ſo, the plaintiff 
ought to be repaid, 


£ 
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BALsH v. Therefore let the defendant pay to the plaintiff the 101. 
HYaMe per cent' paid by the plaintiff to the * with intereſt and 
coſts (1). | 


* 
32 


(1) Reg. Lib. A. 1727. fol. 316. 


Caſe 144. | Addis verſus Clement. 


Lord Chan- 
cellor Kind. FHOMAS Adis ſeiſed in fee. fimple of ſome lands, and 


2 Eq. Ca. Ab. . 

= all; 5. poſſeſſed of a leaſe for twenty-one years held of the 
One ſeiſed in a 7 A ; 1 

dee and poſteſed church of Hereford, of other lands in D. all in the poſſeſſion 


by leaſe for of A. and B. tenants thereof at certain rents, and it being by 


twenty-one - . * 88 
Lars of lanas Teaſon of the long unity of poſſeſſion very difficult to diſtin- 


1 Þ. deviſes guiſh the fee- ſimple from the leaſehold premiſſes, made his will 


of he is ſeiſed, dated the 19th of Ofeer 1717. and deviſed all his meſſuages, 


ſſeſſe 3 
«TG mterefied lands and tenements in the pariſh of D. which he then ſtood 


in, to A, for > 

© ali: chip ſeiſed or poſſeſſed 55 or any Ways interefled in, and which were in 
to B. in tail, the poſſeſſion of 4. and B. unto his wife ane for life, re- 
e pears mainder to his brother James Adis and the heirs of his body, 
ave to make a jf then living, (of which the teſtator much doubted,) re main- 
zointure, re- 

mainder to truſ- der, if his brother James were then dead, or ſhould die with- 
tees to preſerve 

contingent re. out jiſſue, to the plaintiff 7% Addis for life, with a power to 
manyes, &c. make a jointure, remainder to truſtees during the life of the 

ecreed the 


t-aſehold ſhould plaintift in truſt to ſupport contingent remainders, remainder 
Se ee to the firſt, Sc. fon of the plaintiff John Addis in tail male 
[*456 ſucceſſively, remainder to the teſtator's ſiſter Eleanor Bradſtau 
e, for life, with remainder to her firſt, &c. fon in tail male, re- 
5 ( * A mainder to the teſtator's brother-in-law Thomas Delahay in 
JI 4, fe ; and all his goods and chattels, money and perſonal eſtate, 
247 4 after ſome legacies thereby given, were bequeathed to his wife 
3 4 ne Jane Addis, who was alſo made executrix. Soon after the 
teſtator died; the wife after ten years of the twenty-one were 
expired, renewed the leaſe with the church of Hereford fat 
twenty-one years, for 361. fine, and a guinea to the clerk fo! 
the drawing and ingroſſing the ſaid leaſe ; after the death of tie 
teſtator and the widow, her executors all along paid the rent 
to the church, tho' the leaſehold together with the freeho! 


were all enjoyed by the plaintiff, 
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The ſole queſtion in this caſe was, whether by the will of 
Th,mas Addis the leaſehold premiſſes did paſs as well as the 
{xcehold to the plaintiff who was the remainder-man for life, 
or whether they belonged to the widow and executrix of the 
teſtator Thomas Addis as part of his perſonal eſtate? 


Againſt the plaintiff it was objected, that the leaſehold pre- 
miſles, eſpecially for ſo ſhort a term as twenty-one years, 
could never have been intended by the teſtator to-paſs either 
for life or in tail, or to truſtees to preſerve contingent remain=- 
ders, or that he thought of impowering the plaintiff the de- 
viſee for life to make a jointure thereof; but that here being 
ſome fee-ſimple eſtate which would ſatisfy the words, the 
{e:ichold ſhould go to the executors,. and be included in the 
viſe of the perſonal eſtate to the wife, the leaſe for years 
being perſonal eſtate, That the conſtant diverſity was, where 


the teſtator had only a leaſe for years and made ſuch will, 


there, rather than the will ſhould be void, the leaſe ſhould 
pals, and comply with the limitations as far as the nature of 
the efate would admit of; but where there was a fee ſimple 
ctate as well as a leaſchold, there the will ſhould operate only 
upon the fee-ſimple eſtate, and be ſatisfied with that, as was 
expreſsly reſolved in Cro. Car. 292. Roſe and Bartlet, where a 
man having lands in fee and leaſes for years, deviſed all his 
ands and tenements to his wife for life, with remainder over, 
this only paſted the fee-ſimple lands. Now this was pretty 
rear the principal caſe; the deviſe of all his lands there, 
cov!d not be a deviſe of more than all, qui omne dat, nihil ex- 
ht, and in the preſent caſe the deviſe was of. all the lands of 
vi.1ct the teſtator was ſeiſed or poſſeſſed, or any ways inter- 
tte] in, which words could not alter the caſe, ſince they 
would amaunt to no more than all, and the words all that the 
atr was in poſſeſſion of might paſs thoſe lands which were in 
his poſſeſſion, as theſe words which the teſtator was any ways in- 
r/i:d in muſt be intended to ſignify the land which he was 
ny ways intereſted in either in law or equity, and need not 
deceſſarily be intended to paſs the leaſehold eſtate; beſides that 
uch general words were (in all probability) put in by the 
ſeriyener without any inſtructions from the teſtator for that 
Purpoſe, who, it he had intended to have paſſed the leaſehold 
premiſles, and that they ſhould have gone according to theſe 
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CLEuENT. this leaſehold in his will. 
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2 be tenants to the church. 


Lord Chancellor: 


*F [ 459 ] 


be found. 


this will (1). 


| on” 
F4 4 Mith, A's 6 long unity of : poſſeſſion of the leaſehold 
| 
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very improper limitations, would have expreſsly mentioned 


* 


74 premiſſes with the fee- ſimple, it was ſaid to be high time for 

4 the ſafety of the church, that the leaſchold ſhould be now ſe. 
vered and diſtinguiſhed from the freehold, and that the longer 
this unity continued, the more difficult would it be to diſtin- 


4" 34%, It was argued that the plaintiff having permitted the 
1 | executors of the wife to pay the rent for the leaſehold pre- 
1 miſſes, this was giving judgment againſt himſelf, and owning 
uy | them (the executors) io have a right to the leaſehold, and to 


| "he queſtion upon this will of Thomas 
F * Addis, is whether the leaſchold paſſes with the freehold ? 


I muſt own the limitations are improper, but then the 
words of the will are very ſtrong, all the lands which the teflater 
wwas ſeiſed or poſſeſſes of, or any ways interefled in; which words 
poſſeſſed of or intereſted in properly refer to a leaſe hold eſtate, and 
diſtinguiſh the preſent caſe from that of Roſe verſus Bartlet, 
where the words poſſeſſed of or any ways intereſted in are not to 


And as this leaſe for twenty-one years was held of the 
church and always renewable, the leſſee, who was the teſta« 
tor, might look upon himſelf, from the right he had to renew, 
as having a perpetual eſtate therein, a kind of inheritance; 
and therefore the leaſehold premiſſes ougut (I think) to pals by 


Then 


— — . 


"Y 


(1) Et vide Turner v. Hufler, Bro. 
Cha, Rep. 78. But the authority of 
Roje v. Barilett has been ſubmitted to 
in Day v. Trig, ante, 1 vol. 286. Da- 
=. vis v. Gibbs, polt. 3 vol. 26. Knotsford 
bn | v. Gardiner, 2 Atk. 450. Piftol v. 

-M SE Riccardſen, in K. B. Hil. term, 1784. 
in which the teitator, being ſeized of 
A Au freehold eſtates of conſiderable annual 
value; and allo poſiciled of two farms 
holden by leaſes, for a term of - 1000 
years each, by his will “ gave, be- 


© queathed and deviſed, all his mano, 
* advowſon, donation, right of patron. 
* ape and preſentation, and all and 
every his ſeveral meſſuages, lands, 
t tenements and hereditaments whats 
« ſoever and whereſoever, which be wa 
«« ſeized of, interefled in, or intitled ii 
lying and being within the ſeveral 
« counties of V. C. W. and T. to It 
«« ſon for life, with impeachment for 
ec all wilful waſte, and from and aft 


his deceaſe to the heirs of his body, 
gu 


1 


— — 
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Then it was objected, that the defendant the executrix of Apn1s . 
the widow who had laid down the 367. fine, ſhould have in- CLEMENT. 
tereſt for ſuch fine. | | | 

But the court denied this, in regard ſhe was to have her 

: life in the renewed leaſe by virtue of the will, and tho? ſhe 
b perhaps might not outlive the firſt year of the leaſe, yet ſhe had 
£ her chance for it; ſo the court denied any intereſt for the fine, 
but allowed the charges of the renewal (1). | 
x And foraſmuch as the leſſee had not ſealed a counter-part 
. of the leaſe, which the church of Hereford had inſiſted upon, 
a to the end that they might have the covenant of the leſſee for 
their ſecurity, for which reaſon the leaſe remained in a third 
perſon's hands, and was not delivered over to the widow and 
mas executrix of the teſtator : | 
| The court ordered that the old leaſe ſhould be ſurrendered, [ 460 
the and that the church of Hereford ſhould make a new leaſe for 
tator the old term which would be good (it being to commence 5 
rords from a time paſt) to the plaintiff the deviſee of the real eſtate; 
, and and the plaintiff to repay to the executors of the widow, what 
arilet, had been paid by them to the church for the rent grown due 
ot do after the widow's death (2). 
ff the vt afimilar limitation to his daughter, former caſes (eſpecially Reſe v. Bartlet, 
teſta - and the heirs of her body, remainder and Davis v. Gibbs) which precluded 
renew, | lo the heirs of the teſtator's family. them from conſidering the intention of 
1 This caſe was twice argued in K. B. the teſtator on the avords of the deviſe, 
5 and the court upon very full conſidera- as they otherwiſe might have done, and 
pads by ton, and with ſome reluctance deter- bound them in their deciſion of the 
| mined, chat the two leaſehold farms principal caſe, —N. B. It ſeems that 
Then ad not paſs by this deviſe, Lord Addis v. Clement was not once adverted 
| Mansfield in delivering the judgement of to in the conſideration of Piftol v. Ric- 
— the court ſtated the will at length, and card ſon. 
s mand, ad, he did fo in order to ſhew, that (1) On this ſubje& vide Verney v. 
f patrone mere were no words in the will, ex- Verney, 1 Vez. 428. Raab v. Chicheſter, 
| all and cept the clauſe of deviſe itſelf, which Bro. Cha. Rep. 198. (note) Owen v. 
's, lands mucated any intention in the teſtator Williams, Bro. Cha. Rep. 199. (note) 
"es what w convey the leaſehold premiſes, and Pickering v. Voaules, Bro. Cha. Rep, 


that although the words of the deviſe 
pie very comprehenſive, yet a ſyſtem 
gal conſtraction had been eftabliſced 2 | 


Azg 


197. Nightingale, v. Laxwſon, Bro. 
Cha. Rep. 440. K.. e, 


(2) Reg. Lib. A. 1727. fol. Tue. 


Farewell 


F ͤ m ̃ l et 


225 — 


— 


EF Er 


2 2 7—f o 


— 


. 0 


— 


oy 
7 
bs 
* * 
"= 
. 
N. 
— 
"KI 
Ws 
- — 
5 
1 
BY £1 
i 
* 
1 
P * Ws by 
8 
e 
© 
2 * * 
2 
a 4 
- i 
T+ 
Y 1 5 
** 
11 
: WI 
. , 
n l 
* 
4 
. * 
* 
yy 
. 
. 
* 
3 
3 B+ 
* 1 
4 = = 
ny 
5. 
4, 
* 3 
P 
BS 
& f 
© 3 
* 
1. 
; * 
£ 4. 
H : 
{£8 
W 
1 
4 - 
FIRES + 
8 
* E 
* 
* = 
1 
IF 
7% 4 
* # 
PL 
Is. 
41 
A 
"Y 
a N 
* 


$3 
M8 


"7 
1 


OY 


\ . N 2 * 2 4 n Pl 8 
ere D — manages ai 


I 


1 oY 
TE * . „ a 


—— * 


pn Adv 3p iS 


> 4 , 8 * *, 8 5 


K rr 


N FIEW 


ol. ape; A 
„„ 


De Term. Paſchæ, 1728. 


Caſe 145. | Farewell verſus Coker. 
Lord Chan- 


cellor King. N 7 R. Farewe!! employed one Bower of 


in Somer- 
2 Eq. . Ab. 


. A ſetſhire as his ſolicitor in a cauſe in chancery, and 
Ache client Bower the ſolicitor employed Mr. Malter Edwards as his 
employs an at- 

torney or ſo- clerk in court. 

licitor in the 

country in a cauſe in chancery, the ſolicitor employs a clerk in chancery, the client in the country 


pays his ſolicitor, but the clerk in chanceiy is unpaid, The client not bound to Pay the cleik in 
chancery; but if the latter has any papers in his hands, he may retain them. 


Mr. Farewe!] paid Bower at ſeveral times about 800 J. which 
he alledged was more than was due to him upon his bill, Mr, 
Bower died, and his widow adminiſtred to him, Mr. Edward: 
the clerk in chancery's bill continued unpaid, and he delivered 
out ſeveral papers, copies of depoſitions, and orders to other 


ſolicitors for the uſe of Farewell in order to an iſſue | in this 
cauſe, ; 


Mr. Farewell on petition got an order to tax Bower's bill, 
alledging 1t was overpaid, upon which Edwards got an order 
ex parte from the Maſter of the Rolls, to ſtay the taxing of 
the bill and all proceedings till his bill paid. 


On petition to the Lord Chancellor to ſet aſide that order, 
[ 461 ] many things were urged, as that the clerk in court was the 
ſworn clerk, and to be taken care of by the court as their 
officer; that even at the hearing of the cauſe the Lord Chan- 
cellor has ſtopped the ſame from proceeding, on the clerk in 
court's inſiſting to be paid, or ſecured his bill; and that it 1s 
at the peri! of the country client to enquire and ſtop money 
for the payment of the clerk in court, to whom both tie 
country ſolicitor and country client arc at ſtake, 


Lord Chancellor: The client in the country employs only the 
| attorney or folicitot in the country, and knows nothing of tie 
clerk in court, where it is a cauſe in chancery, or of the en- 
tering clerk where it is a cauſe at law; and on the other 
hand the clerk in court, or entering clerk, being (generall 
perfect ſtrangers to the country client, give credit to the atto!- 
ney or ſolicitor in the country only; fs that if the count!! 
client pays his principal, who 3s the country attorney or ſoll- 
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| citor, he is thereby diſcharged, and muſt not 4 | | ; 
the ſ. 4 

debt twice. | * ame r Þ 

All I can do for the clerk in court is, to take no paper out CoxeR, F 

. of his b till paid; and if any thing be remaining due in 1 
Ir. Farewell's (the country client) hands, I will ſtop it, and 00 


Nie the ſame ſhall be paid to Edwards the clerk in court (1) 5 
Alſo here being ſome proofs by affidavits of Fareibell'; e Tt 
. ing Edwards to take care of the cauſe, let that be tried in an 1 
aq action at law to be brought by Edwards againſt Farewell, i 
lich (1) Vide Taylor v. Lewis, 2 Vez. 111. and 3 Atk, 727. S. C. 1 
Mr. 91 
ard: "Th 
ered | 44 
ther 1 | ; 
this | 4 . 
bill, 14 
order 175 
1g of 145 
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* 


Caſe 146. Carleton verſus Brightwell. 
Maſter of the | 

Rolls. TN a bill for tithes in kind, the defendant inſiſted on fe. 
3 mY veral modus's, one of which was, that the inhabitants of 
734. pl. 4. ſuch a tenement with the lands uſually enjoyed therewith, had 


A modus for : 
tirhe of corn ſor been accuſtomed to pay ſuch a modus for tithe-corn (t). 


the inhabitants | 
ef fuch a tenement and the lands therewith uſually enjoyed, void for uncertainty, in regard the 


. <agF"W ne e and 35 3 S and > other _ 
Ky e Bork ret rf, e Sap frog 
/  __ Cur': This is quite uncertain, the houſe may fall down, or 
de uninhabited, and then no modus will be payable ; alſo no- 
thing can be more uncertain than lands uſually enjoyed with 
the tenement, ſince the lands let with a farm-houſe may pro- 


bably be often ſhifted (2). 


2dly, Tithes being demanded of turkies, it was objected 
but 1f tith e RE . . ; 
1 paid 3 that in Moor 599. (Hugton verſus Prince) it was ſaid, that 
then none to be turkies were things fere nature and not tithable, any more 
paid for the . : f : 
chicken, than partridges, and that turkies were not brought hither from 


beyond ſea before Queen Elizabeth's time. 


Turkies tith- 


Cur” : I cannot ſee but that turkies are birds as tame as 
hens or other poultry, and therefore mult pay tithes z it is true, 
if tithes be once paid of the eggs, there can be no demand made 
a ſecond time in reſpect of the chicken hatched afterwards. 


[ 463 ] 


—_—_— 


m_— 


(1) By the Regiſter's book no ſuch of farm-houſes above the ſame lane, 


modus for tythe corn appears to have or on the ſouth fide thereof, with the 
been in queſtion in the cauſe, but the „lands »/zally occupied therewith, have 
defendants by their anſwer infiſted that © time out of mind paid 2 4. yearly for 


*© all occupiers of farm houſes below or * each cow.“ in lieu of tythe of milk in 


«6 on the north tide of a lane called Bar- kind. His Honor declared this modus 
«« field Lane, with the lands u/ually oc- to be uncertain, and directed an 2c- 
„ cupied therewith, have time out of count. Reg. Lib. A. 1727. fol. 417- 
* mind paid 34. at Michae/mas, in each (2) Vide Chapman v. Monjon, Polt. 
year, for each cow, and al occupiers 565. 7 
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3a, There was another demand made by the bill of the CaRL ETON 
tithe of a corn-mill, and it was inſiſted, that every roth toll - v. 


; B : 
diſh was due. 1 Show. 281, Gumble verſus Falkingham. WO 
Carth. 215. | 


But it was replied, that this matter was determined in the — 2 . 
able tt 

caſe of (1) Chamberlain verſus Kneate in the houſe of lords, are to pay _ 

upon an appeal from a decree of the court of exchequer where * *r(onal tithe 


- bill was brought for tithes of a malt-mill in Tiverton in lr 
D-vorſhire, and where the lords determined, with the affiftance charges 3 
of 4 judges (whereof Holt C. J. was one), that mills were ed. 
tithable, but that the ſame was a perſona] tithe, and ſo ought 
to be paid out of the clear gain after all manner of charges 
and expences deducted ; upon which authority the Maſter of 
_ the Roll, decreed the mill in queſtion to pay tithes, but that 


they ſhould be paid only as a perſonal tithe, 


n . 7 

f — as 2 * 2 
eee ee 

. — * * ; — — — — — * _ 
rr g — 


Nite ; In this caſe it was ſaid and admitted, that in a bill In a bill for 


: : l tithes in the ex- 
brought by a parſon for tithes, tho? the right thereto be ever chequer che 


ſo plain, yet in the exchequer the decree is not that the de- 1 
ſendant*ſhall pay tithes for the (2) future, but that he ſhall tithes to the 


5 1 8 3 time of the 
account for and pay what tithe is due to the time of bringing filing the bill, 


; : 1 : but in chances 
the bill, but in the court of chancery it is to the time of” „ 
the (3) decree, Likewiſe in the exchequer, where an infant - decree 5 Loy 
. 8 . Where an infant 
* is party and his intereſt is concerned, the court does not zs party, the ex- 
allow of an order to examine a witneſs viva voce to prove a cheduer will not 


i : : : examine a wit- 
deed or exhibit, but a witneſs muſt be examined in the office neſs viva voce, 


; but the witneſs 
upon interrogatories. | : is ta be exa- 


mined on interrogatories in the office, 


. | : (*464 ] 


* re 


(a) 1 Eq. Ca. Ab. 366. pl. 3. and A the tithes ſhould be continued to 
1 Bro. P. C. 157. by the name of be paid in future. 
Chamberlgin v. Nexwte. ; (3) Vide Archbiſhop of York v. 
(2) But in Chamberlain v. Newie Stapleton, 2 Atk. 136. Bell v. Read, 
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( ub; ſp.) the Houſe of Lords ordered 3 Atk. 590. | 10 
6 ; 3 
Anonymus. | "OM 147. 1 
/ | Maſter of the 15 
HE defendant prayed time to anſwer, but afterwards e 3 + 


put in a plea z upon which the Solicitor General moved Lord Chan- 
to diſcharge the plea, the defendant having in his petition for cellor King, * 
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time n to anſwer, and a plea, tho* on oath, is yet 2 
dilatory, 


Reſp, A demurrer after ſuch petition for time to anſwer 
would be irregular, but a plea is an anſwer, and is upon oath 
as well as an anſwer, and fo determined in lord Strafferd's 
caſe, whopleaded after time prayed to anſwer, 


Whereupon the Mafter of the Rolls ruled chat this plex 


came in regularly (1). 


Caſe 148. 
Lord Chan- 


cellor ING. 


2 Eq. Ca. Ab. 
27. pl. 31. 
. ſleiſed of 
a copʒ hold, on 
marriage of her 
daughter to J. 8. 
ſurrenders it 
to the uſe of 
J. S. and his 
intended wife 
and the heirs of 
their bodies, 
remainder to 
„S. in fee; 
the marriage 
takes effect; the 
buſband 6gos a 
writing whereby 
he awns that the 
limitation of 
the remainder 
in tee to him 
Was a miſtake, 
and that it was 
intended to be 
to the wife, and 
accardingly co- 
venants to ttand 
ſeiſed of the re- 
mainder in tee 
in truſt for the 
wite in tee; 
this is not a 
metre voluntary 
covenant, and 
equity will com- 
el the perform- 
* af it. 


45 } 


— 


(1) So, Roberts v. Hariley, Bro, Cha, Rep. 56, 


Randal wver/is Randal. 


Feme ſeiſed of the reverſion in fee of a copyhold eftate | 


in Norfolk expectant on her father's death, and having 
agreed to marry her daughter to B. articled to pay to B. at 
the ſaid marriage 5001. and ſurrender the copyhold premiſſes 
within two months after her father's death to the _ uſe of B. 


her intended ſon-in-law, and his heirs ; upon which ſurrender | 


the father of B. articled to pay her 500 J. and by the ſame 
articles covenanted “ to ſettle certain freehold lands of about 
80 J. per annum, to the uſe of his ſon and his intended wife for 
their lives, remainder to the heirs of their bodies, remainder 
to the fon in fee, which ſettlement the father. accordingly 
made. The mother ſurrendered the copyhold to the uſe of 
the huſband (the ſon-in-law) in fee, and the marriage having 


taken effect, foon afterwards the huſband and wife and tho 


wife's mother went to an attorney in the neighbourhood, and 
informed him that there had been a miſtake in the mother's 
furrendering the copyhold to the uſe of the huſband and his 
heirs, for that it was intended to ſettle the ſame upon the huſ- 
band and wife and the heirs of their two bodies, remainder to 
the heirs of the wife, and that it was reaſonable it ſhould be ſo 
ſettled, it being the wife's mother's inheritance ; wherefore 
they deſired the attorney to rectify this miſtake ; but the hul- 
band withal deſired it might not be done by way of ſurrender, 
becauſe; this might probably come to the knowledge of the 
huſband's father, of whom the huſband was in great awe, and 


Who was a paſſionate and ſevere man towards him. Upon 
this 
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this the attorney drew a deed reciting the former ſurrender 
made by the mother of theſe copyhold premiſſes to the uſe of 
the huſband in fee, but taking notice at the ſame time that this 
was a miſtake, it being intended to be ſettled on the huſband 
and wife and the heirs of their bodies, remainder to the heirs 
of the wife; wherefore the huſband covenanted that he would 
and ſeiſed of the copyhold premiſſes in truſt for himſelf and 
kis wife for their lives, remainder in truſt to the heirs of 
their two bodies, remainder in truſt for the wife and her heirs, 
with a covenant from the huſband to convey the premilles to 
theſe uſes. 


The huſband had iſſue by his wife a daughter, and having 
upon his admittance to the copyhold premifles ſurrendered 
them to the uſe of his will, was prevailed upon ſoon after by 
his father to make a will, and thereby deviſe this copyhold to 
his father and his heirs, 


The huſband died, the wife and her daughter brought this 
bill 2gainſt the father of the huſband, inſiſting the mother was 
impoſed upon by theſe articles, and the intention was, that 
the copyhold ſhould be ſurrendered to the uſe of the huſband 
and wife in tail, remainder to the wife in fee; that to rectify 
this miſtake the deed of truſt was made, and therefore the 
plaintiffs prayed that the huſband's father, having got the 
lea] eſtate of the copyhold by his ſon's will, ſhould convey 
it according to the uſes or truſts in the deed of truſt, 


Againſt which it was urged by the defendant's counſel, ½, 
That there was no proof of the mother's being impoſed upon 
by the articles, but on the contrary the mother was to have, 
and did actually receive from the father, upon the making this 


mit of parol proof, in contradiction to the plain and expreſs 
words of written articles; quod cur* conceſſit. 


zd, That this deed of truſt was gained unduly by the 
mother of the wife from her ſon-in-law the huſband, and 
being plainly a voluntary deed ought not to 85 made good in 

equity. | 
Lord Chancellor took time till the next day to conſider of 
t; and the cauſe then coming on, Mr. Solicitor General 
Talat inſiſted on behalf of the re: ata that equity follows 
the 


ſurrender, zoo J. conſideration ; and it was dangerous to ad- 
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the law in this caſe; and as at law tho' a promiſe without a 


conſideration was nudum pattum, and not ſueable, yet a deed 


or covenant to pay money, or to do any act, having the ſo- 
lemnity of a deed, did import a conſideration, and as it was 
ſucable at law, ſo it was alſo in equity, unleſs it were to do 
ſomething vain and unequitable ; accordingly in 1 Fern. 427, 
Beard verſus Nuthal, it is ſaid per cur”, that an agreement, tho 
voluntary, yet if under hand and ſea], ought to be decreed in 
a court of equity; ſo in the caſe of Huſband and Pollard, Feb. 
1718-19. a father poſſeſſed of a term for years held of the 
church, and renewable every ſeven years, aſſigned this leaſe to 
his ſon in truſt for himſelf for life, remainder in truſt for the 
jon, his executors, adminiſtrators and aſſigns, and the father 
covenanted to renew the leaſe every ſeven years as long as he 
ſhould live; the ſon died, and the ſeven years paſled, upon 
which the executors of the ſon brought a bill to compel the 
father to renew the leaſe; and decreed that the father ſhould 
at his own expence renew it, tho* this was a voluntary cove- 
nant, and the bill had been brought by the executors, who 


| ſeemed to be out of the conſideration of blood, which might 


have ſupported the covenant as to the ſon. Likewiſe the caſe 
of Liſeman v. Roper, 21 Car. 1. 1 Chan. Rep. 84. wherea 
voluntary covenant to make a ſettlement in the following ex- 
traordinary caſe was by the court carried into execution: 4, 
had married a wife without his father's conſent, and the uncle 
of A. with an intent to reconcile him to his father, and for 
natural affection, covenanted, that in caſe the manor of Dal 
ſhould deſcend to the uncle from his father, then the uncle 
would ſettle it upon himſelf for life, with remainder to his 
nephew and his wiſe for their lives, remainder over ; the 
manor of Dale did deſcend to the uncle, and the fon and his 
wife brought a bill to compel the uncle to ſettle this mano! 
who was decrecd to ſettle it accordingly, tho? this was a Jo- 
luntary covenant; and what occaſioned the greater queſtion, 
and the ſearching into precedents, was, its being a covenant 
to ſettle a bare poſlibility, an eſtate before he had it, which 
the uncle might never have; but notwithſtanding a ſpecife 
performance was decreed even of this covenant. 


On the other ſide ſome precedents were cited, where in cat 
either of a voluntary conveyance or covenant, equity woll 
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got help a defect in the one, or decree a ſpecific execution of Rax DAL 


the other; and the caſe of (a) Furſacre verſus Robinſon was 
mentioned, where a man made a defective conveyance of a 
copyhold to his baſtard child, with a covenant for further aſſu- 
rance ; on a bill brought, and hearing before the Maſter of the 
Rolls, and upon appeal before Lord Chancellor Cowper, both 
the Maſter of the Rolls and the Lord Chancellor diſmiſſed the 
bill, in regard it was a mere voluntary conveyance, tho' every 
one, even at common law, ought to maintain his own natural 
child, | 

Lord Chancellor: I would not enter into the conſideration 
whether a court of equity will aſſiſt and make good a voluntary 
conveyance, when (poſſibly) precedents may be both ways 
but I do not think this is a mere voluntary conveyance ; for 
when the huſband of the daughter does by deed under his hand 
and ſeal declare, that he intended this copyhold in queſtion 
ſhould have been ſettled on himſelf and his wife, and the heirs 
olf their two bodies, with remainder to the heirs of the wife, 
and to rectify the miſtake that had been made in the limitation, 
and in conſideration of natural love and affection, the huſband 
covenants to ſtand ſeiſed of this copyhold in truſt for himſelf 
for life, then to his wife for life, and to the heirs of their bodies, 
remainder to the heirs of the wife; I ſay, when the huſband 
under his hand recites what his intent was, and that the con- 
veyance of the copyhold in a different manner was a miſtake, I 
muſt take the huſband's intention to be as he himſelf recites 
it; taking this to be ſo, and that it was a miſtake to make a 
conveyance of the copyhold in a different manner, then it was 
but juſtice in the huſband to reAify this miſtake, and ſettle the 
copyhold as was at firſt intended by the parties, 


So the court decrced the deviſee the father to ſettle the copy- 
hold premiſſes according to the limitations of the truſts in the 
deed, to the buſband and wife for their lives, remainder to the 
heirs of the body of the huſband and wife, remainder to the 
wife in fee (1). | | 
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(1) Reg. Lib. B. 1728. fol. 465, 
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Caſe 149. 


Lord Chan- 
cellor KING. 


1 Eq. Ca. Abs 
302. pl. 3+ 
One by will 
gives 100], due 
to the teſtator 
for rent from 
B. and now in 
B.'s har ds, af- 
terwards the 
teſtator ſues B. 
for this rent, 


De Term. S. Trin. 1728, 


Ford verſus Fleming. 


A By her will gave to her grandaughter Mary Ford 401, 

out of a debt due to the teſtatrix from J. S. for rent, 
ſhe the ſaid Mary Ford allowing her part of the charge of re. 
covering the ſame; and the teſtatrix by her will gave the 


reſidue of the rent due to her from FJ. S. to her grandſon + 
William Weeden Ford, he alſo allowing his part of what ſhould 


be expended in the recovery thereof. 


and recovers it; yet this is no ademption of the legacy, for the teſtator's ſuing for it might har: 
pecn occaſioned by his thinking the debt in danger. 


[ 470 } 


After the making the will A. the teſtatrix ſued for theſe 
arrears of rent, and received them in her life-time. 


On a bill brought by the grandaughter for this 40 J. Mr, 
Ryder on behalf of the defendant inſiſted, that the diverſity 
taken in this caſe had been, if the debtor who cannot be com- 
pelled to keep it, voluntarily pays in the debt, ſo that it is his 
own act, and the creditor is bound to receive it, this is no 
ademption of the legacy, for it muſt be the act of the teſtatrix, 
and not the act of the debtor who is a third perſon, which is to 
revoke the will; but in the preſent caſe, where the teſtatrix 
called in the debt, nay ſued for it, and would not ſuffer it to 
continue where-it was, this was altering the condition and ſtate 
ot the thing bequeathed, and muſt conſequently, as to that be 
2 revocation of the will; it was like the caſe where one deviſes 


land and afterwards diſpoſes of it, this is a revocation ; nay 


tho' the feoffment be to the uſe of the teſtator and his heirs, 
nay even tho” it be to the uſe of the will; and it was obſerved, 
that the will intended this debt ſhould continue until the 
time of the teſtatrix's death, becauſe it was ſaid the legz- 
tees ſhould allow their proportion of the charges of recovet- 
ing it. 


To which it was replied, that this legacy being 40 J. could 
not be called a ſpecific legacy, but only ſo much money, and 
the debt due for rent was added in favour of the legatee, 253 
certain fund for payment of the legacy, and what was intended 


in fayour, and for the benefit of the legatee, ought not to be 
turned 
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turned to his diſadvantage; and the caſe of Orm and Smith, 
2 Vern, 681. as alſo Poulet's caſe in Raymand 335. were 
cited as in point, where tho” the debt bequeathed was called 


was reſolved this did not avoid the legacy, for that the re- 


anſwer the legacy. 


that tho? the teſtator called in the debt, yet it was no ademp- 
tion of the legacy; and ſo were the two caſes cited, Poulet's 
caſe in Raymond, and alſo in Stuinb. 452. and that the reaſon 
given why the teſtator's calling in the legacy ſhould not be 


an ademption thereof was, becauſe it muſt be preſumed to 


have proceeded from the teſtator's apprehenſion the debt was 
in danger (a) and therefore to have been done in favour of the 
legatee, to the intent he might not loſe his legacy, and what 


was done out of kindneſs to the legatee, ought not to be in- 
2rpreted to his prejudice, 


His Lordſhip took natice, how the ſame action had been 
conſtrued in two ſuch oppoſite ſenſes ; however, he held, upon 
the authorities aforeſaid, that the teſtatrix's receiving in the 


gebt herſelf, tho' upon her ſuing for it was no  ademption of 
we legacy (1). 


ä 


in and received by the teſtatrix herſelf in her life-time, yet it 


ceiving in the debt increaſed the perſonal eſtate, which was to 


Lord Chancellor took time till ihe next day to ein of 
this caſe, and obſerved that the authorities of the books were, 1 


For Dd v. 
FiminG., 


( 471] 


(a) See the caſe 
of Earl of Tho- 
mond v. Earl of 
Suffolk, vol. 1. 
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6 '1) Vide Ear! af T homend v. Earl of Wager, ante 330. 
el, ante, 1 vol. 461. Kider v. 
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| : wit 
Caſe 150. Papillon verſus Voice. ton 
At the Rolls, : 3 was 
3 Eg. Ch. Ab. 7 Deviſed 10,000 /, to truſtees to be laid out in a purchaſe thre 
5 bg Lo * of lands, and to be ſettled on B. for life, without im. por 
27, 34. peachment of waſte, and from and after the determination of in B 
A. deviſed - 85 . C E 
16.ccol. to that eſtate to truſtees and their heirs during the life of B, the 
aud da belag to Preſerve contingent remainders, remainder to the heirs of ſtron 
uſt to be 1a1 : 0 6 f 
out in lands the body of B. with remainders over, with a power to B. to caſe x 
and to be ſet · 3 . P 
ni on B. for make a jointure; and by the ſame will A. deviſed lands to B, the te 
life, without for his life without waſte, and from and after the“ determination but th 
waſte, temain- k , . , 
der (o truſtees of that eſtate, to truſtees and their heirs during the life of B, conſtr 
rs Page to preſerve contingent remainders, remainder to the heirs of | deed 1 
B to ſupport the body of B. remainders over, and died leaving C. exe. Bale ve 
contingent re. | 
mainders, with a Cutor. | where 
power to B. to : * 
make a jointure, remainder to the heirs of the body of B. remainders over, and by the ſane edts p 
will deviſes lands te B. to the ſame uſes, and dies leaving C. executor; B. ſues C. the executrr unſold. 
for the decds relating to the lands that are in his hands, and to have the money laid out in land TE 
and ſettled. Decreed by the Maſter of the Rolls, that B. had but an eftate for life in the land, and tho 
and ſo not intitled to the deeds, but that they were to be brought into court, and that the land th 
to be bought with the money, were to be ſettled on B. for his life only, remainder to his fir, e cou. 
c. fon. But by the opinion of Lord Chancellor King, B. was decreed to have an eſtate- tal fore exe 
the lands deviſed, and conſequently to be intitled to the deeds relating thereto, though as to tis f 
lands to be purchaſed, thut being executory, aud in the power of the court, B, was to be but tea ticles, 7 
tor life, with remainder to his firſt, &c. on. f to be 1 
i . . i] . ; h ' ſerve con 
11721 B. brings his bill againſt the executor to have the 10, ooo. . 
laid out in land, and ſettted in the ſame manner, and with the In tail 
. . . . 8 5 5 ; Zei I 
like limitations as the land was deviſed by the will, by which e al; 
: : f was 
it was inſiſted a plain eſtate-tail veſted in B. and alſo that Shs 
. : Yo oa 
the executor ſhould deliver to B. the writings relating to i 10 to | 
. . © 4 | 2 > a 
land deviſed, he being intitled to the inheritance. th Kg 
| | © Will as 
For the plaintiff it was urged to be an univerſal rule, wi Lordſuig 2 
. . . 1:6 > 
out any exception, that where lands are Jimited to cue for ey the eſt: 
with a ſubſequent limitation either memate or immediate, of the bo dy 
the heirs or heirs male of his body, in all thoſe caſes the i tere was # 
L . . . . . . . 2 
(a) 1 Tn. 22. nant for life has a veſted remainder in (a) tail in himſel!, 1 :.2., by tl 


the words [heirs] or [heirs male of his body} are words 

limitation, and not of purchafe, which rule was ſaid to be 

in all ſorts of conveyances, as well in wills as deeds. 
Thus in the caſe of Xing verſus Melling, 1 Vent. 21 


2 Levinz. 58. where lands were deviſed to 4. for life, 
After his deceaſe to the ſue of the body of A. by a beet 


of the will, 

jointure, wa, 
in eſtate. tai 
could make ; 
loving the 
eovery; whe 
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wiſe, and for want of ſuch iſſue to B. in fee, with power to 4. 
to make a jointure on a ſecond wife, Lord Chief Juſtice Hale 
was of opinion, that this was an eſtate-tail in A. and tho” the 
three other judges in B. R. were of a contrary opinion, yet 
ypon error brought in the exchequer chamber, the judgment 
in B. R. was reverſed, and judgment there given according to 
the opinion of the Chief Juſtice, which was ſaid to be a much 
ſtronger caſe than the caſe at bar, in regard there was in that 
caſe not only an expreſs eſtate for life, with the like power for 
the tenant for life to make a jointure, (as in the preſent caſe) ; 
but the remainder was to the ;/ue of the body of 4. which was 
conſtrued to give an eſtate- tail to A. tho' the ſame words in a 
| deed would not make an eftate-tail, Alfo the caſe of (a) 
Bale verſus Coleman was cited as determined by lord Harcourt, 
where lands were deviſed to be ſold to pay debts, and after 
debts paid, the truſtees were to convey the reſidue of the lands 
unſold to A. for life, remainder to the heirs male of his body; 
and tho' Lord Cowper declared, that this being a caſe where 


fore executory in its nature, it ſhould be conſtrued like ar- 
ticles, for which reaſon his Lordſhip directed the conveyance 
to be made to A. for life, with remainder to truſtees to pre- 
ſerve contingent remainders, remainder to the firſt, Sc. ſon of 
4. in tail male ſucceſſively, remainder to the daughters in tail 

general; yet on a rehearing before Lord Harcourt, this decree 
was reverſed, being the caſe of a deviſe of a truſt of land which 
ought to be taken as a deviſe of the land itſelf; and if this 
bad been ſuch, a court of equity muſt have taken the words of 
the will as they found them, ſo the decree ought to be, and his 
Lordſhip accordingly did decree, that the truſtees ſhould con- 
vey the eſtate to 4 for life, with remainder to the heirs male 
of the body of A. which made a plain eſtate- tail in 4. and 
there was the like reaſon that the conveyance of the truſt di- 
rected by the will ſhould in the preſent caſe follow the words 
of the will, That the power for B. the deviſee to make a 
jointure, was no indication that only an eſtate for life, and not 
an eſtate-tail was intended to paſs, becauſe, tho* tenant in tail 
could make a jointure, yet he could not do this without de- 
ſtroying the eſtate-tail, by levying a fine and ſuffering a re- 
corery ; whereas the teſtator's intention might reaſonably be, 
| B b 2 that 


72 72 = 5 5 
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the court was to direct a conveyance to be made, and there- 
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145. 
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that B. the intended tenant in tail ſhould make a jointure for 1 
this e; 


his wife, without cutting off the intail. That in caſe of wills, 

legal eftates, or any voluntary conveyance, equity ought not not 
to interpoſe or give aſſiſtance one way or other, but leave it to ws . 
the law, where B. the deviſee being clearly intitled to an "0.08 
eſtate-tail, had conſequently a good claim to the writings, rule Y 
That the rule touching limitations of eſtates, where an eſtate will wy 
for life was given to A. -witha-mediate or immediate remain- life, re 
der to the heirs or heirs male of his body, gave an eftate-tail # fee, 
to A, and that the word [ heirs] was a technical word, was very ceſſity 
well known and depended upon, inſomuch that it would be i 
dangerous to titles to ſhake or ſuffer this rule to be diſputed. N b 
As to the caſe of the money directed to be laid out in laud but 5 
and ſettled as above, if it ſnould be thought clear (as it was ap- will wer 
prehended to be) that the word {heirs} muſt be taken as a male, thi 
word of limitation, and to create an eſtate-tail in one part of deed, an 
the will, where the land was deviſed, it was impoſſible but that be, they 
the ſame words of the ſame man in the ſame will muſt have an It was all 
uniform fignification, and conſequently that B. muſt have an doubtful, 
eſtate- tail in the lands to be purchaſed with the 10, ooo J. land conveyan 
and money to be laid out in land, being the ſame, . court of 
On the other fide it was ſaid, that as to the rule laid down, equity is 
where an eſtate is given to one for life, with remainder (me- on them, 
* diate or immediate) to the heirs or heirs male of his body, this Pemiſſes 
made an eſtate-tail, and the word [heirs] was a word of Jimi- aid down 
tation and not of purchaſe, the ſame did not extend to the caſe of Backhqr 
of a will, as appeared from no caſe having been cited to tha! Bill. 12 4 
purpoſe. The only rule in conſtruction of wills was, the in- preſided th 
tention of the party ought to take place, however improper} ne premil 
expreſſed, Now it was impoſhble by words to expreſs the 1 only, w 
intention plainer than the teſtator had done in this caſe; an deceaſe to 
it would be a down-right violation of his intention to conſtrut "ih ifue). 
the eſtate deviſed to B. to be an eſtate tail. For 1, the of ſuch iff;u 
eſtate was deviſed to B. for his life expreſsly. 20h, It was t0 lame words 
B. without impeachment of waſte, which would be vain words lle, the eſta 
if F. were to have more than an eſtate for life. 34, The eſtate limitation 
was deviſed to truſtees during the life of B. to preſerve eon a defer; 
tingent remainders, ſo that the teſtator expreſſed his intention, al. To u 
that the remaindets limited to the iſſue of B. ſhould be con- dds derice; 

tingent remainders ; and what could be mere contradictory o Qerein, 


thus 
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this expreſs and plain intent, than to ſay, theſe remainders ſhall 
not be contingent, but give a veſted eſtate- tail to B? As to 
the notion, that the conveyance directed by a will ſhould be 
in the words made uſe of in the will, it was impoſſible this 
rule could univerſally hold; for ſuppoſe the direction of the 
will was, that the truſtee ſhould convey the lands to 4. for 
life, remainder to B. for ever, this in a deed would not convey 
2 fee, as it would in a will, and therefore there was no ne- 
cefſity the words in the conveyance ſhould purſue thoſe in the 
will: ſo if the words of the will had directed the eſtate to be 
conveyed to A. for life, remainder to the iſuẽ of his body (he 
having none at that time born) this would be an eftate-tail, 
but in a deed it would not be ſo. Again, if the words in a 
will were, that the conveyance ſhould be to A. and his heirs 
male, this would be an eftate-tail; but put ſuch words into a 
deed, and there, for want of ſaying of whoſe body the heir muſt 
be, they would give a fee-ſimple, quod fuit conceſſum per cur”. 
It was alſo obſerved, that if the words of a will be dark and 
doubtful, it would be quite improper for equity to direct a 
conveyance in ſuch words; for that would be to decree in a 
court of equity a ſuit at law; whereas the office of a court of 
equity is to explain the words, and put ſuch a conſtruction up- 
on them, as that a proper legal-conveyance may be made of the 
premiſſes; and therefore it would be abſurd to admit the rule 
aid down by the other ſide to be an univerſal rule. The caſe 
of Bach hanſe verſus Mell was cited, which was determined 
fil. 12 Anne, B. R. during the time that Lord Macclesfield 


fe onlv, without impeachment of waſte, and from and after his 
deceaſe to the ifſue male of his body, (if God ſhould bleſs him 
withiTue) and to the heirs male of ſuch iſſue male, and for want 
of ſuch iflue, the teſtator limited two remainders over in the 
lame words. And i: was adjudged that B. took but an eſtate ſor 
ife, the eſtate being given to him for life only, and there was 
a limitation afterwards to the heirs male of his iſſue, which 
Was 2 deſcription of the perſon, who was to take the eſtate- 
ail, To which was added, that however with reſpect to the 
lands deviſed, the court might conſtrue B. to have an eftate- 
tail therein, vet as to the 10,9000. which was to be laid out 
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Pari.iox in lands, and to be ſettled on B. for life, &c. admitting that 


" the deviſe of the legal eſtate of the land deviſed was out of the 
* power of a court of equity to model and alter, (tho” the plain 
intention of the party were otherwiſe) yet this money to be 
laid out in lands was executory, plainly in the power of the 
court, and of a court of equity too, for which reaſon, and 
where no rule of law was to be broken, it was hoped a pur. 
chaſe would be directefl to be made with this money, and 
ſettlement decreed in ſuch manner as that the meaning of the 
party might take effect. 

14771 Alajter of the Rollt: 1 have not heard any caſe cited, nor do 
I know of any at preſent, where lands being deviſed to 4. for 
life, remainder to the heirs of his body, this in caſe of a will 
has been conſtrued an eſtate-tail in 4. The intent of this 
will is moſt plain, but how far conſiſtent with the rules of, lay, 
and alſo how far the ſame words heirs of the body in the ſame 
will may be conſtrued, as to the deviſe of lands, to be words 
of limitation, and yet in the deviſe of lands to be bought, words 
of purchaſe, I ſhall conſider ; but this is a new caſe, 

f\fterwards on the of December following, the Maſter 
F the Rolls having taken time to conſider of this matterſolemnj 
gave his opigion, that as to the deviſe of the lands in this caſe, an 
eſtate for life only paſſed to the plaintiff B. with remainder to 
the heirs of his body by purchaſe; and therefore the plaintif 
ſhould not have the writings delivered to him, but theſe ſhould 
be brought into court; and that as to the money to be laid 
out in lands, aud to be ſettled to the ſame uſes, the court had 
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moſt evidently power over that, which therefore ſhould be ſet- points; tl 


ticd ſo as to make the plaintiff tenant for life only, and that 5 . 

his ſons ſhould take in tail male ſucceſſively, c. according to ration of 

the intention of the teſtator (1). | pa lle 

fa) Fly But the cauſe coming (a) afterwards upon an appeal before bs wh 
Term 175: Lord Chancellor Xing, his Lordſhip declared, as to that part "om the et 
of the caſe where the lands were deviſed to B. for life, tho Wa 

ſaid to be without waſte, with remainder to truſtees to ſuppoſt tierefore 4 

contiagent remainders, remainder to the heirs of the body 6 "ther ex 

B. this remainder was within the general rule, and mult op Flo“ 

478] ate as words of limitation, and conſequently create a veſt "i'd was 
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eſtate-tail in B. +4 and that the breaking into this rule, would Parittox 
occaſion the utmoſt uncertainty z wherefore the writings and vous 
title deeds of this eſtate ought to be delivered to B. the plain- = 
uf: But, 


As to the other point Lord Chancellor declared the court had 
a power over the money directed by the will to be inveſted in 
land ; that the diverſity (1) was, where the will paſſes a legal 
eſtate, and where it is only executory, and the party muſt 
come to this court, in order to have the benefit of the will; 
that in the latter caſe the intention ſhould take place, and not 
the rules of law; ſo that as to the lands to be purchaſed they 
ſhould not be limited to B. for life, with power, Se. remain- ; 
der to the heirs of his body, but to B. for life, with power, 
de. remainder to truſtees during his life to preſerve contin- 
gent remainders, remainder to his firſt and every other ſon in 
tail male, remainder over, &c. (2). 
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(1) In many of the caſes on this ſub- 
jet diſtinctions certainly have been 
taken, and relied upon, between legal 
and equitable eſtates, and between truſts 
executed and executory, but from Doe 
v. Laming, 2 Burr. 1108, the opinion 
of Buller Juſt. in Hodgeſon v. Ambroſe, 
Doug. 327. and Jones v. Morgan, Bro. 
Cha. Rep. 206, it ſeems that ſuch diſ- 
ünctions no longer exiſt in courts either 
of lav or equity; that the rules of both 


ing an eſtate of freehold by the ſame in- 
ſtrument) can never give an eſtate by 
purchaſe, as decided by Cel/on v. Colſon, 
2 Atk. 246. the objections to which 
caſe do not tend to prove, that the teſ- 
tator uſed the words heirs of the body“ 
in any, other than their technical, mean- 
ing, but merely, that he intended an 
eſtate for life only to the anceſtor, and 
an eſtate by purchaſe to the heirs of the 


courts are perfectly concurrent on theſe 
paints; that in both, the intention of 


de ſame latitude admitted in the con- 
*u4/0r of words; that where the teſ- 
or ules technical words oxly, their 
2chnical meaning muſt be adopted, 
but where it can be ſufficiently collected 
om the context that he means them in 
other ſenſe, his intention ſhall pre- 
1 againſt their technical import; and 
ieretore à limitation to heirs, without 
Mater explanation, (the anceſtor tak- 


he teſtator is equally attended to, and 


body; which the law would not permit ; 


whereas, had the former intention been 
demonſtrable, it ſhould have prevailed, 
the rule of law nor being applicable to the 
conſtruction of words, but to the nature 
and operation of the eſtate or intereſt de- 
wViſed, See the other caſes on this ſub- 


| ject in Bale v. Coleman, ante, 1 vol. 


142. 

(2) Reg. Lib. B. 1731. fol. 160. 
For the ſubſequent proceedings in this 
cauſe, vide Smythe v. Clay, 6 Bro, P. C. 
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i Tho" this was Lord Chance!lor's opinion, yet the queſtion as to the Jand 
11/24 was given up, the plaintiff having brought a ſupplemental bill, whereby 
 2pyenred that by iis father's marriage-articles he was intitled to an eftate-tail. 
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De Term. 8. Trin. 1728. 


came 
1 Laundy verſus Williams. 0 
Caſe 151. n n: to be 
Lord Chan- SA E L Laundy having ſeveral children, by will dated and 2 
dellor King. O tze 8th of November 152 l. deviſed to his fon Samuel Launi of the 
Eq. K.. 230 L. to be paid ot bis age of twenty-one; to his fon WWhitmur legach 
2 Eq. Ca. Ab. Laundy 210 l. at his age of twenty-one; to his ſon Edward wee 
15 ys 21e- Laundy (yet an infant) 210 J. at his age of twenty-one; to have t 
ip Olea: e i: his daughter ® the plaintiff Ame Laundy 1501. at her age of the leg 
his age of 21, twenty-one, and made his wife the defendant Rebecca execu- the PA) 
* trix and reũduary legatee. There was a clauſe in the will, Would 
executors . that if any of bis fons and daughters ſhould die before his, her, or deceaſe 
mall not have their reſpective ages of tiwenty- one; then the legacy or legacies of him, And 
ys cl; ph her, or them fo dying, ſhould be paid to the ſurvivors or ſurvivor of nounce 
(had be lived) fcb children. The daughter was paid het legacy of 150“ Rar: 
tained 21, and having attained her age, alſo the piaintiff Samuel having at- the ma 
Al have the tained his age of twenty-one received his legacy of 230/. etherwi 
ntereſtin the  Thitmere Laundy died at the age of eleven, and now the plain- adminil 
ButifIgivea tiff Samuel Laundy the eldeſt fon and Anne the daughter, who vive a | 
152 PRE had attained their ages of twenty-one, brought this bill againſt dies bef, 
ee Rk the executrix Rebecca, to have their two thirds of hitman egatee, 
before, then to Laundy's 2104, paid over to them, Edward Laundy the othe! egacy 0 
rover; * ſon being yet an infant of about twelve years old. his age « 
ee rl and not ſtay till ſuch time as A ſhould have come to 21% __ 
0 
[ *479 ] For the defendant it was infified, that the plaintiffs Came meg 
before their time, foraſmuch as they ought to ſtay for their from a d 
ſhare of the deceaſed infant's legacy of 2107. until the decez!- 
ed infant ſhould have come to the age of twenty-one years, !! But v 
cate he had lived, For 1%, the word [then] if any of tht ge of ty 
children ſhould die before wwenty-vne, then the legacy of him, oy ther 
her or them fo dying ſhould go to the ſurvivors or ſurvive; 50 the 
mult be intended, in ſuch caſe, or it ſuch fact happened, aud and is to 
was not to be conſtrued in relation to any time, or to ſignify, N 
that on the death of any of the children, then at that time ide . err e: 
legacy was to be paid. 24, Legatees over, in cafe any ol Where 
the firſt legatees ſhould die before twenty-one, were only ſub- leere W. 
ſtituted, and could not be in a better condition than t1' Wi tairds of t 
original legatees were; conſequently, as theſe could not take "Mr and { 


till their ages of twenty-one, by the ſame reaſon they that tereſt fo, 


I cane 


De Term. 8. Trin. 1728. 


came in their places ſhould not take until the original legatees LauN Dy v. 
might *® (had they lived) have attained that age. 34h, It was 1480 J 
to be preſumed the teſtator had conſidered with himſelf when + 
and at what reſpective times his eſtate would bear the payment 
of theſe ſeveral legacies, and that he had determined the 
legacies to his children ſhould be paid at their ages of 
twenty-one, and in the mean time the reſiduary legatee ſhould 
have them, and that it was unreaſonable the death of one of 
the legatees under the age of twenty-one. ſhould accelerate 
the payment, or prejudice the reſiduary legatee, who otherwiſe 
would certainly have had the benefit of the intereſt, until the 
deceaſed infant ſhould have come to twenty-one. ; 


And of this opinion was the Lord Chancellor, wha pro- 
nounced his decree accordingly. 
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But on the following day Mr. Solicitor General mentioning ' 
the matter again, and inſiſting that it had been ateriüss 
other wiſe, and that the difference was betwixt the executor of 
adminiſtrator of the firſt legatee, and the deviſee over; if I 
vive a legacy to H. payable at his age of twen.y-one, and he 
dies before, his executors or adminiſtrators claiming under ſuch 
ſegatee, and ſtanding in his place, ſhall not be intitled to this 
legacy until ſuch time as the infant legatee would have attained 
his age of twenty-one, if he had lived; and that this had been 
ſolemnly determined a, well on an appeal to the houſe of 
lords, 2 Lern. 199. a' alſo by the two Chief Juſtices and the 


after of the Rolls upon an appeal to the King in council 
trom a decree in (a) Antigua. 
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(4) Ante 337. 


But where I deviſe a legacy of 1001. to an infant tt his 
age of twenty one years, and if the infant dies before twenty- 
one, then to J. S. here F. S. does not claim under the infant, 
but the deviſe over to him, is as a new ſubſtantive bequeſt, 
and is to be paid on the death of the infant under the age of 


[ 481 
twenty-one. Vide 1 Anderſon 33. alſo 2 Fern. 283. Papworth 9 
v. Meer expreſs in point. 
of Wherefore on theſe authorities Lerd Chancellor vatied the 
1 dectee which he had befote pronounced, and ordered two 


tairds of this 210 J. to be paid to the two plaintiffs (the bro- 
ter and ſiſter of the dead legatee Whitmore Laundy) and pave 
tereſt fot theit two thirds from the death of the ſaid infant ; 


for 
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LaunDyY v. 
WILLIAus. 


De Term. 8. Trin. 1728. 


for though it was objected that this being a new legacy, the 


executrix ought to have a year's time for the payment bf it, 
yet the court held that muſt be intended to be from the death 
of the teſtator ; whereas in this caſe the teſtator had ben n 


ſeveral years (1). 9 2 


Note; The rule in equity ſeems "7 this reſolution to be 
ſettled accordingly (2). 


* 


(1) Reg. I Lib. B. 1727. fol. 424. 

(2) Vide Harriſon v. Buckle, 1 Stra. 
238. Cheſter v. Painter, ante, 337. 
Boycot v. Cotton, 1 Atk, 556. Green 


Caſe I 52. 


At the Rolls. 


The defendant 
is in contempt 
to a ſerjeant ac 
arms for not 
anſwering, and 
then puts in an 
inſuthcient ant- 
wer. If the 
plaintiff's clerk 
in court accepts 
the coſts, it 
purges the con- 
tempt; but if 
the coſts be not 
accepted, the 


plaintift may 


go on in his pro- 
ceſs of contempt 
where he left 
oft, for a fur- 
ther anſwer. 


* 482 } 


— * 


—— 


v. 8 Bro. Cha. Rep. 105. Sed quære 
where the legacy 15 payable out of land. 
Feltham v. Feltham, ante 271. 


Anonymus. 


I F a man be in contempt to a ſerjeant at arms for want of 
an anſwer, and then puts in an inſufficient anſwer and the 
clerk in court accepts the coſts of the contempt, this accept- 


ance does remit and purge the contempt, and in the proceſs of 


contempt for the ſecond anſwer, the plaintiff muſt begin again 
with an attachment (the firſt proceſs) and cannot begin where 
he leſt off; but if neither the plaintiff nor his clerk in court 
does accept the coſts of the contempt, for want of the firſt 
anſwer, although tendered, and the firſt anſwer be reported 
inſufñcient, the plaintiff may go on with the proceſs for the 
ſecond anſwer where he left off at obtaining the firſt ; and 
therefore upon the firſt anſwer coming in, it is uſual * and 
proper for the plaintiff's clerk in court to refuſe accepting 
the coſts of the contempt for want of the firſt anſwer, until 
he has ſeen, and adviſed whether it be a full anſwer or not, 
it being a great delay to the juſtice of the court, after a firl 
anſwer is gained and the defendant is at the end of the line 
as to contempt, and that firſt anſwer proves immaterial, to 
put the plaintiff to begin his proceſs of contempt again as « 
origine (1). 


— — 


(1) Sed vide C v. Brab/on, 


2 Vea. 110. 
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7 * 


a Sorrell verſus Carpenter. . 


Bill, Was brought againſt the defendant to have the Lord Chan- 


. a | cellor KING. 
benefit of a decree obtained againſt one Lige, for the . f.. Ca. Ab. 


| recovery of a leaſehold eſtate held of the dean and chapter 680. pl. 7. 


8 A purchaſe pen- 
of St. Pauls. 4 dente lite, tho? 


8 4 without actual 

voice, and for a valuable conſideration, yet ſhall be ſet aſide; and though in this caſe the rule of 
de hard, yet it is in imitation of the common law, where in a real action, if the defendant 
wens pending the writ, the judgment will over-reach the alienation : but as it is hard enough in 
me caſes to make people take notice of a decree, it is harder {till to oblige them to take notice of 
a pendency of .a ſuit; and in caſe of a reai purchaſe pendente lite, the plaintiff is to be held to 
duct proof. And if any flaw at the hearing be on the plaiatiff”s ſide, the court will not let him 
nend, but if the purchaſe pendente lite be fraudulent, and to elude the juſtice of the court, it ought 
io ve highly diſcountenaneed. ee ; 
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The defendant was a purchaſer of this eſtate pendente lite 
'rom the defendant Lige, .viz. about three months after ſuch 
ime as the bill was filed againſt the ſaid Lig, and ſubpœna's 
terved upon him, and he in contempt for not anſwering ; 
dut it was proved in the cauſe that the defendant was a pur- 
chaſer for the full value, and without any notice of the plain- 
it's title, or any actual notice of the (uit. 
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However it was objected by the Solicitor General, that a 
purchaſe made pendente lite was to be looked upon as made un- 
der an implied and conſtructive notice, and unleſs regard 
ſhould be paid to this, all the decrees and the juſtice of the 
court might be wholly evaded, fince the defendant pending [4831 
the ſuit might alien to one, who after the bill ſhould be there- 
upon amended might alien again, by which means ſuits and 


decrees in this court would be rendered vain. 
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Lerd Chancellor: Where there is a conveyance made pen- 
arte lite, without any valuable conſideration and to avoid and 
clude a decree, it ought to be highly diſcountenanced, and 
even though the alienation be for never ſo good a conſidera- 
tion, yet if made pendente lite, the purchaſe is to be ſet aſide; 
and this in imitation of the proceedings in a real action at 
8 common law, where, if the defendant aliens after the pen- 
dency of the writ, the judgment in the real action will over- 
teach ſuch alienation. But where there is a real and fair 
purchaſer without any notice, it is a very hard caſe, eſpecially 
in 2 court of equity, to {et ſuch purchaſe aſide; and therg 
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De Term. 8. Trin. 1728. 


SorrELL v. being ſome defect in part of the proof in deraigning the plain. 
CARPENTER tiff's title, I ſhall refuſe to give the plaintiff leave to amend or 
make any new proof after publication (1). 


Alſo his lordſhip ſaid, it was a difficult matter to ſearch for 
bills in equity, or to be able to get notice of them, many of 
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| 
| ſuch being, after filing, kept in the ſix clerks deſk, and tho — 
| this court will oblige all to take notice of its decrees as much as 
| of judgments, yet there does not ſeem to be the ſame reaſon Joh 
for obliging people to take notice of the filing of a bill (2). þ 
1 Cur”: Difmiſs the bill, but in regard it is only a flip in 
1 proof, let it be without coſts. | Her 
| | 1) There appears to have been an following, Reg. Lib. B, 1728. fol. 18. 
4 Fe: Jag amend 12 bill in Trinity term (2) Vide: Garth v. Ward, 2 Atk. 
f ? 1728, Reg. Lib. B. 1727. fol. 453, and 174. _ Worſley V. Earl of Scarborough, v 
a an order of diſmiſſal in the Mich. term 3 Atk. 392. | B 
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Term. S. Michaelis, 1728. 


John Brome, Eſq; and Elizabeth 3 
his Wife | ; Plaintiffs; 
Henry Berkley, Eſq; George 

Berkley, Eſq; and AY 


Defendants, 
Cole, Eſq; : 


* 2 marriage ſettlement dated 29 February 1689. lands 

were ſettled on George Berkley for like without walte, re- 
mainder to truſtces during his life to preſerve contingent re- 
mainders, remainder to his intended wife for her jointure, 
remainder to their frſt and every other ſon in tail general 
ucceſſively, remainder to the uſe of the truſtees and their heirs, 
i truſt that if the ſaid George Berkley ſhould bave no ſon by 
the marriage, or if having (ons, they ſhould all die before 
twenty one, without iſſue, then “ the truſtees ſhould out of the 
rents and profits of the premiſſes, or by ſale, or leaſing, or 
otgerwiſe raiſe for the daughters of this marriage, if but one, 
25201. payable at twenty-one or marriage, which ſhould firſt 


- happen, and ſhould alſo raiſe and pay the yearly ſum of 100 J. 


by half-yearly payments for her maintenance and education, 
until her ſaid portion ſhould be due, the fir/l payment of the 
neinte nance-money to be made at ſuch of the ſaid haif-yearl; feaſls as 

wud next happen after the faid ęſtate ſo limited to the truflees as 
* ſhauld take effect in poſſeſſion, together with farther pro- 
viſons if there ſhould be more daughters than one,, particu- 
larly if more than three, then that the truſtees, &:. ſhould ſtand 
ſeiſed of the premiſſes for the benefit of all and every of the 
Gauphters, to be divided amongſt them equally as tenants 


in common, and of their reſpective heirs and aſſigns for 
ever, | 


% 


de rad till the truttees ate in poſſeſſion. 


L 484 ] 


Caſe 154. 
Lord Chan- 
cellor KtxG, 
and Matter of 
the Rolls, 


[ * 485 ] 
Upon a marritge 
ſettlement lands 
are limited to 
the uſe of the 
huſband and wife 
for their lives, 
remainder to 
their frit and 
every other {on 
in tail, and in 
detault of iſſue 
male of the 
marriage, ta 
truſt-es in ttuſt 
to raiſe 2 50% þ 
for daughters 
p2yabic at 21 
or marriage, 
which ſhall fig 
happen, and out 
of the profits ty 
pay 1001. pet 
annum for 
Maintenance: ; 
the firſt pay; +5 
of the maints- 
nance to com- 
mence after lie 
cilate of the 
truſtees ſhall 
have come into 
poſſeſſion ; huſe 
band dies with- 
out iſſue male, 
leaving 2 daugh- 
ter, and A wite 
who is jointure 4 
in the premiſles, 
the portion ſhall 
not be faifed i in 


Be mother's ſiſe time, nt the maintenance, which is naturally to — the portion, is no: 


The 
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De Term. 8. Michaelis, 1728. 


The huſband died having left no iſſue male by the marriage, 
and but one daughter, who being twenty-one, brought this 
bill in the life-time of her mother (who had her jointure on 
the premiſſes) againſt the truſtees for the raiſing of this por. 
tion by ſale or mortgage of their reverſionary truſt-eſtate, and 
alſo with intereſt from the time the ſame became payable, 


I/, That the words of the ſettlement were plain and poſi 
tive as to this particular of raiſing the portion of 25001, in 
caſe of failure of iſſue male of the marriage, for an only 
daughter, which was to be paid to her at the age of twenty-one or 
marriage, without reftraining it from being done till after the 
20%, For that it was highly reaſonable 
this proviſion in the ſettlement ſhould have a favourable con- 
ſtruction, becauſe the plaintiff Elizabeth (who was the only 
iflue of the marriage) claimed as a purchaſer for a valuable 
conſideration, the conſideration of marriage, and a portion 
paid; whereas the defendants claimed only under a voluntary 
diſpoſition, and ſubject to the portion. 34h), Foraſmuch 28, 
had there been more than three daughters, the whole reverſion 
in fee of the premiſſes would have veſted in thoſe daughters to 
be at their diſpoſal, in which caſe if the plaintiff Elizabeth had 
had three ſiſters, ſhe would have had the fourth part of the 
reverſion in her immediate diſpoſal, tho* in her mother's life- 
time ; whereas tho' ſhe was now the ſole iſſue of the marriage, 
yet unleſs ſhe ſucceeded in this ſuit, ſhe could have no pro- 
viſion during her mother's life, | 


death of the mother. 


This caſe came on ſome terms fince (a), but was adjourt- 
ed, in order to be conſidered by the Lord Chancellor d 
Maſter of the Rolls; and now it received a ſolemn determim- 
tion by them, who delivered their opinion ſeriatim. 


(a) roth May 


Maſter of the Ralls : This portion ought not be raiſed uti 

the jointreſs's dezth ; I admit that if a reverſionary term d 

eſtate be limited to truſtees to raiſe portions at a certain time 

when that time comes the portion muſt be raiſed, unleſs in the 

declaration of the truſt of the term the intention of the partie 

appears to the contrary, Thus in the caſe of Sandy. ver(s 

(1) Vol. 1. 707. Sandys (b) there was a term created for portions, which was d 
commence in poſſeſſion after the death of the fa 
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mother, but the portions being payable at a certain time, at Bnrowe . 
the daughters ages of twenty-one or marriage (if after four- BuRKLEY, 
teen) and nothing appearing in the truſt of the term, which 
e wed it to be the intent of the parties that the portion ſhould 
not be raiſed out of the reverſionary term, the portion was de- 
creed (tho relufante curid) to be raiſed in the father's life- 
time. In the caſe of (a) Corbet verſus Maidwell, where all the L 487 ] 
caſes of this nature which had been then adjudged were cited, (*)**-359- 

Lord Cawper took notice, that if thoſe of Gerrard verſus Ger- 
rard, Staniforth verſus Staniforth, and Greaves verſus Maddiſon, 
had come before him for judgment, he ſhould hardly have gone 
ſo far; and indeed the caſe of + Greaves verſus Maddiſon, has 
not been warranted by any before or ſince. But this caſe is quite 
open, even as much as if no reſolutien had ever been in relation 
to the matter now in queſtion. Here all the contingencies 
have not happened, ſince the eſtates for life muſt all determine 
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before the portion can or ought to be raiſed. And greater 4 
inconveniencies would ariſe to families by the ſale of theſe 141400 


reverſionary eſtates or terms, than can poſſibly be occaſioned 
by the daughters ſtaying for their portions ; by ſuch ſales or 
mortgages of reverſions, families are often ruined, and the 
daughters alſo themſelves undone by improvident marriages ; 
and tho* inconveniencies ought not to weigh where the words 
are plain and poſitive, yet if arguments from the conveniency 
of daughters being paid their portions out of reverſionary eſtates 
ata time when they may moſt want them, have hitherto had 
too great a weight (as I think they have) it is time to put an 
end to them. 
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L agree, the intention as to the manner of raiſing the por- 
on ought to prevail, and here ſuch intention is plain; for in 
this caſe the maintenance for the daughter is not to be paid 
until the truſt- eſtate comes into poſſeſſion, and the payment of 
un the maintenance muſt be intended to (4) precede the pay- 4 Salk 
1 0 ment of the portion; the maintenance muſt determine when Corbet v. Maid- 
dine, e portion becomes payable; and this is the plaineſt indica- Well, ubi ſopra. 
160 tion imaginable, that the parties intended the portions ſhould ps 
| not be paid until the truſt- eſtate came into poſſeſſion, which [ 488 
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+ Vide the caſe of Rereſty v. Newland, ante, 99, ww Lord Magclesfield faid 
tus caſe was not reconcilable to common ſenſe. 


makes 
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po v. makes this caſe full as ſtrong as m of Butler verſus Dus. 


Barti. n (a). 


v Ne "_ 4 8. : & + S .,0 Þ 
8 Tho. Lord Chancellor: J am of the ſame opinion: all mens deeds 


are to be taken according to their intention, and. where tho 
words are plain, the conveniencies and inconveniencies which 

may enſue from thence are not to be regarded. It ſeems to me, 
that the court has gone rather too far in ſales of reverſions for 
raiſing, portions for daughters, even againſt the intention of 
ſettlements, and tho' I would not undo what has been done, yet 

moſt certainly I will go no farther; and I take it, that the caſe 

now before the court ſtands clear of all the former reſolutions. 
Here the maintenance for the daughters is to be raiſed out of 

the rents and profits, after ſuch time as the truf-eftate charge- 

able with the portion is come into poſſeſſion ;, and it is abſurd to ſay, 

that the portion ſhall be raiſed firſt, and the maintenance-mo- 

ney paid afterwards. Beſides, the argument which has in ſome 

caſes been allowed too much weight, that the portion 

ought to be raiſed to advance the daughter in marriage, 

cannot be uſed here; the plaintiff Elizabeth having been mar- 

ried many years ago, and having a conſiderable proviſian over 

2nd above what is now contended for, » 


Wherefore the bill, which ſhe has now brought for her 

= hs 8 | 
portion in her mother the jointreſs's life-time, comes too ſoon, } 

and ought to be diſmiſſed (1). 


This decree was affirmed by the lords on an appeal in the 
March following (2). 
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(1) Vide Butler v. Dayncombe, ante, (2) 3 Bro. E. 8 437. 
1 vol. 443. | | 


Caſo 1 cc. * Page ver/us Pa 
Lord — 8 7 * 
cellor KI XG. NE deviſed the reſidue of his perſonal eſtate to 11 N. 


Stra. $30. C. 
Oln da the ſons, to each of them a ſirth part, and made them execu- 


. tars, but one of theſe ſix executors and reſiduary legatees died 
to ſix perſons, in the life-time of the teſtator. 

to each a fixth 

part, one cf them dles in the life of the teſtator; this ſixth part hall be taken 25 undiſpoſed of by 
| Fe will, and go ta the teftator* s next If kin, 101 


48 


cu 


undiſpoſed of by the will, the reſiduary legatees being tenants 
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PAGER v. 
PAGE. 


Lord Chancellor: This is a lapſed legacy as to one ſixth, and 


in common and not jointenants; and therefore the legacy 
{hall not ſurvive, but go to the teſtator's next of kin, accord- 
ing to the ſtatute of diftribution (1). 


Mie; This caſe in Auguſt 29. 1734. was cited before Lord 


Talbot, who ſaid that it was plainly right, for that none of the 
other reſiduary legatees could have any more than a ſixth part 


each, ſo that the ſixth part of the reſiduary legatee who died 


in the life of the teſtator, muſt. go as undiſpoſed of to the next 


of kin; but if any legatee, where there is a joint deviſe, dies 
in the life of the teſtator, it ſhall go to the ſurviving legatees, 
which could not be in the preſent caſe, foraſmuch as each 
reſiduary legatee was to have no more than one ſixth 


S 


| 1 vol. 700. 
2?) Vide Bagavell v. Dry, _. | 


(1) Reg. Lib. B. 1728. fol. 80. 
{2 


Caſe 156. 
„ Maſter of the 


Rolls. 


2 Eq. Ca. Ab. 
233. pl. 19. 
663. pl. 10. 
Huſband has a 
power to make 
a jointure to 
Nis wife by deed; he does it by will, and ſhe has no other proviſion 3 equity will make this good. 


1 * 2% Toller. 

FG EZ 

1 HE huſband FL virtue of a ſettlement made upon him 
bu an anceſtor, was tenant for life, * with remainder to 

5 rſt, Sc. ſon in tail male, with a power to the huſband to 


3 a jointure on his wife z) deed under his hand and ſeal, 


The huſband having a wife, for whom he had made no 
proviſion, and being in the J/le of Man, by his laſt will under 
aud and ſeal, deviſed part of his lands within his power to 

wife for her life. 


[ * 499 ] 


(Vet, This convernnce being by a will is not warrante 
the power which directs that it ſhould be by dazed, and a 
ulis a voluntary CRT and therefore not to be aided 
n a court of equity. 


Aaſter of the Ralls : This is a proviſion for a wife who had Equity will ſup- 

ply the wan of 
a ſurrender of a 

: copy d, in caſe 

deziſed for payment of debts, or for a wife, or for younger chi Idren; ſo alſs will it help 2 
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child not before provided for; and as a court of equity would, 
had this been the caſe of a copyhold deviſed, have ſupplied 
(1) the want of a ſurrender, ſo where there is a defective exe- 


cution of the power, be it either for payment of debts or pro- 


viſion for a wiſe, or children unprovided for, I ſhall equally 
(2) ſupply any defect of this nature: the difference is betwixt 
a non-execution and a defective execution of a power; the latter 
will always be aided in equity under the circumſtances men- 
tioned, it being the duty of every man to pay his debts, and a 
huſband or father to provide for his wife or child. 
court will not help the non-execution of a power, ſince it is 
againſt the nature of a power; which is left to the free will 
and election of the party whether to execute or not, for which 
reaſon equity will not ſay he ſhall execute it, or do that for 
him which he does not think fit to do himſelf, 


And in this 3 legal eſtate being in truſtees, they were 
decreed to convey an eſtate to the widow for life in the lands 


deviſed to her by her huſband's will (3). 


(1) Ii atts v. Bullas, ante, 1 vol. 60. V. Pulteney, Cowp. 266. 


Wat: v. 


(2) Cotter v. Layer, polt. 625. Her- Paget, Bro, Cha, Rep. 363. 


VE) Vo Her. ey, 1 Atk. 563. Sergeſon V. 


(3) Reg. Lib. B. 1728. fol. 489. 


Sealy, 2 Atk. 415. Earl of Darlington | 


Caſe 157. 
Maſter of the 


Rolls. 


2 Eq. Ca. Ab. 
613. pl. 5, &c. 


Brace ver/us Ducheſs of Sg lere — 


. 32. 

A FT LR; a decree which 5 _— to a Maſter to fate 
A the ſeveral incumbrances and their priority, affecting 
the citate of Sir //Uiam C:/twick, this caſe (1) aroſe : A puiſne 
judgment creditor bought in the fitſt mortgage without notice 
of the ſecond mortgage when he lent his money on the 
judgment, and the queſtion was, whether this puiſne judgment 
creditor ſhould tack and unite his judgment to the firſt mort- 


gage, fo as to gain a preſerence on his judgment before the 


meſne mortgage? And the after of the Rolls on conſidering 
the caſes and precedents, held 


(i) Reg. Lib, A. 1528, fol. 124, ä 
141 
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1m, That if a third mortgagee buys in the firſt mortgage, 
tho! it be pendente (1) lite, pending a bill brought by the ſe- 
cond mortgagee to redeem the firſt, yet the third mortgagee 
having obtained the firſt mortgage and got the law on his ſide, 
and equal equity, he ſhall thereby ſqueeze out the ſecond mort- 
gage; and this the Lord Chief Juſtice Hale called. a plank 
rained by the third mortgagee, or fabula in naufragio, which 
conſtruction is in favour of a purchaſer, every mortgagee 
being ſuch pro tanto, 


Brace w 
Ducheſs of 
Maxr- 


BOROUGH. 


hird mort- 
gagee buys in 
the firſt, tho? 
pending a bill 
brought by the 
ſecond mort - 
gagee to redeem 
the firſt, yet 
the third mort- 
gagee ſhall tack 


the firſt mortgage to his third mortgage. 


zd, If a judgment creditor, or creditor by ſtatute or re- 
cognizance, buys in the firſt mortgage, he ſhall not tack or 
unite this to his judgment, &c. and thereby gain a preference 
tor one cannot call a judgment, &c. creditor, a purchaſer, 
127 has ſuch creditor any right to the land; he has neither jus 
re, * nor ad rem, and therefore, tho' he releaſes all his right 
'; the land he may extend it afterwards: All that he has by 
due judgment is a lien upon the land, but von conſtat whether 
de ever will make uſe thereof; for he may recover the debt out 
the goods of the cognizor by fier: facias, or may tak? the 
dady, and then during the defendant's life he can have no 
er execution; beſides, the judgment creditor does not lend 
s money upon the immediate view or contemplation of the 
£571/207's teal eſtate, for tae land afterwards purchaſed d may 
de extended on the he judgment, nor is he deceived or defrauded, 
me C02 znizor of the judgment had before made twenty 
mortgages of all his real eſtate, whereas a mortgagee is de- 
rauded or deceived if the mortgagor before that time mort- 
aged his land to another; and *tis ſuch a fraud as the () 
parlament takes notice of, and puniſhes by forecloſing ſuch 
mortgagor who mortgages his land a fecond time, without 
Living notice of the firſt mortgage, and in that reſpect this 


ils differs from a puiſne mortgagee's buying in the tirſk 
nortgage. 


1 


If a creditor by 
judgment, ſta- 
ture, or recog- 
nigance buys in 
the firſt mort - 
gage, he ſhall 
not tack it o 
his judgment, 
&c, becauſe he 
did not lend his 
money on the 
credit of the 
land, has ho pre- 
{ent right theres 
in, nor can be 
called a purcha- 
ler. 


492 


(a) See 4 & 6 
W. & M. C. 163 
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%) Hawdins v. Taylor, 2 Vern. 29. 
ner v. Richmond, 2 Vern. 81. 85 
r Ve Renforth, 6 Bro. P. C. 28 

celan v. Daviſ n, Bro. Cha. og 
% dat after a 3 and direction co Birkvead, 2 Vez. 571. 
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ſettle priorities, a party in the cauſe 
inall not have the advantage of racking 
his puiſne incumbrance to a prior one 
taken in ſince the decree, Wertlcy v. 
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340%, Tho” the rule of equity has been ſo ſettled, it is not 


however without great appearance of hardſhip ; for ſtill it {i 
ſeems reaſonable that each mortgagee ſhould be paid accord. ti 
ing to his priority, and hard to leave a ſecond mortgagee with. the 
out remedy, who might know when he lent his money, that ter 
the land was of ſufficient value to pay the firſt mortgage, and len 
alſo his own; to be defeated of a juſt debt, by a matter ng! 
inter alias ala, a contrivance betwixt the firſt mortgagee and as k 
the third, is great ſeverity; but this has been ſettled upon he! 
ſolemn debate in a caſe in 2 Vent. 337. Marſh verſus Les, do. 
wherein that great man Sir Mathew Hale (then Chief Baron) ſeco 
was called by the Lord Chancellor to his aſſiſtance; though mor 
is be ſetthed, there can be no reaſon to carry it farther, to a Was 
caſe not within the ſame reaſon, to a caſe where the lender of de Ic 
the money docs not advance it upon the immediate credit of bs 
the land; no precedents go ſo far, being all of them where a ettic 
puiſne mortgagee buys in a firſt mortgage, not where a puiſne BOL 1 
creditor by judgment, ſtatute, or recognizance does ſo, as ap- It was 
pears from the caſe cited of 47arfh verſus Lee, reported alſo in ment 
1 Chan. Cafes 162. So in 1 Chan. Caſes 149. Higgon & al 4th, 
verſus Syddal, Callaa) & al, where Syddal ſeiſed in fee of land, mortg 
granted a rent- charge of 300 l. per annum for 2000 l. to the 2 melt 
plaintiff, and afterwards mortgaged the premiſſes for 1200“ Judgm: 
to Caliamy, who bought in a judgment precedent to the grant 5 5 
of the rent- charge, there the mortgagee of the land having 10 e 
notice of the rent- charge, when he lent his money upon tis ; arthe 
mortgage, the grantee of the rent-charge was decreed to have i the I; 
no remedy. in equity againft the judgment, unleſs he would pay - Sthiy, 
both the mortgage and the judgment; tho? it is to be obſerved Jutzmen 
in that caſe, the judgment creditor, who was the firſt incum- 01 an ele 
brancer, could at law extend but a moiety, and out of the fe- begee {h 
maining moiety the grantee of the rent-charge might diftrain this judg 


. >” : : W tended 
for the whole rent; but it ſeems, that if the firſt incumbran® ended va 


had been a ſtatute-ſtaple, and the third mortgagee had bouzil 
it in, he ſhould have had the whole land, until at law the cog 


14 
Judgment 


ot 


nizor of the ſtatute by a ſcire facias ad coniputandum had get 


But, 6; 
ended, th 


2 


the ſtatute vacated, and that could only be on payment 01 it 
penalty; for equity would not in ſuch caſe have given 4 
| : , 


aſuſtance againſt a third mortgagee without notice, unt “ 
hz = I, 57. 
was paid his mortgage as well as ſtatute. So note a de 
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ſity (1) where a third mortgagee buys in a ſtatute which is 
the firſt incumbrance, and where a ſtatute creditor, &c. being 
the third * incumbrancer buys in the firſt mortgage; in the lat- 
ter caſe the ſtatute or judgment creditor, becauſe he did not 
lend his money on the credit of the land, ſhall not unite the 
but in the former, 
as the land was in the view and contemplation of the lender, 
ne ſhall be allowed to unite the ſtatute to his third mortgage. 
Soin 1 Vern. 187. Edmunds verſus Povey, there was a firſt, 
ſecond and third mortgage without notice, and the third 
mortgagee bought in a judgment prior indeed to all, but it 
Wa as ſatisfied, and the firſt mortgagee bringing his bill to 
e rclieved again{U.this judgment, Lord Keeper North would 
not allow it to be ſo much as debated, but took it to be 
ettled in the above cited caſe. of Marſh verſus Lee, and 
to be diſputed ; tho? his Lordſhip admitted that 
s at firſt a very difputable caſe, and very ſtrong argu- 
ments and reaſons had been urged on the other ſide. 


urſt mortgage to his ſtatute or judgment; 


not then 


* wah 


1. 48 


If a firſt mortgagee lends a further ſum to the 
mortgagor upon a ſtatute or judgment, he thall retain againſt 
a meſue mortgagee, till both the mortgage, and ſtatute, or 


4thiy, 


| judgment be paid; becauſe it is to be preſumed that he lent 


oy 15 money upon the ſtatute or judgment, as Enow! ing he had 
; 10.4 of the land by the mortgage, and in confidence ventured 

45 « larther ſum on a ſecurity, which, tho' it paſt no preſent intereſt 

* i the land, yet muſt be admitted to be a lien thereon (2). 

1 pa 1 If a puiſne mortgagee without notice buys in a prior 

oe '2ment or ſtatute, and that judgment, Sc. be extended up- 

1 on an eiegit at a value much under the real, the meſne mort- 


bagee ſhall not make the puiſne mortgagee, who has got in 
this judgment, account otherwiſe, or for more than the ex- 
tenced value; 


nor will this court give any relief againſt the 
j:0zment or ſtatute, but leave the meſne mortgagee to get rid 
them as well as he can at law. 


But, 6thly, his Honor ſaid, in all theſe caſes it muſt be in- 
tended, that the puiſne mortgagee, when he lent his money, 


— — 


BRACE u. 
Ducheſs of 
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LOROUGH\, 
If a puiine 
mortgagee buys 
in a judgment 


or ſtatute, being 


the firit incum- 
brance, he ſhall 
hold till by law 
he can be evi@- 
ed. 


[* 494 ] 


The ſirſt mort. 
gagee lends a 
further ſum to 
the mortgagor 
upon a ſtatute 
or judgment, 
he ſhall retain 
againſt meſne 
mortgagees till 
the ſtatute or 
judgment is 
paid. 


If a puiſne 
mortgagee buys 
in a prior judge 
ment extended 
on an elegit at 
an under value, 
he ſhall hold 
the extent till 
evicted at law. 


1495 J 


But in all theſe 
caſes there muſt 


not be notice of 


tlie meſne in- 


cumbrance when the money is lent. 


2 


2 Vez. 662, 


(1) So, Morret v. Paſte, 2 Atk. 53. 
Vite e temen Wright v. Pilling, Pre. Cha. (2) Shepherd v. Tilley, 
$54. and Gilb. Wan 150. 8. C. Anon. Anon. 2 Ve. 662. 
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mortgage, did not in his anſwer deny notice, tho' ſuch no- 
tice was not charged in the bill (which was here brought by 
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\ | 

h 4 N 0 

kN Brace . had no notice of the ſecond mortgage, ſtatute or judgment, for 
. ASC a - - . 6 
| 3 8 ot that was the ſole equity; and therefore in the principal caſe 
N RL 5 . . 

i : BokoUGH, Where the creditor by recognizance who bought in the fuſt 
. 

| 

[ 


3 lt 
4 ſome puiſne incumbrancers for a ſale, and upon bill and an- : 
1 ſwers firſt a decree to ſtate the ſevera] inc umbrances, then 2 ale 
i report, and thereupon a farther decree was obtained for the | 5 
| 3 Matter to ſtate the value of the land mortgaged to each of the bil 
5 mortgagees) yet after all theſe proceedings for a puiſne judg- in 
9 ment, Sc. creditor, to inſiſt upon his having had no notice, ſho 
. and offering to be examined upon interrogatories was not fen, 
ſufficient; but this denying of notice ought to appear on the 5 

pleadings, whereupon the parties might go to iſſue, and have 

an ene of proving notice; and therefore tho' it were 
true that a- PU! :{\ne judgment creditor buying 1 in a arſt mort- 2 
gage, ſhould in ſuch caſe unite it to the judgment, (which was by t 
clearly otherwiſe) yet here the puilne judgment creditor came his c 
| too late, it being a caſe not to, be fayouted, and in a cauſe very 0 
" much intangicd, which, if ſuch indulgencies were to be in i 
* given to the puilne judgment creditor, would never have demf 
3 an end. 7 that ; 
{1 1 7th, In this caſe it appeared that a puiſne incumbrancer del 
* combrancerbuys bought in a prior mortgage, in order to unite the ſame to the | #UrViy 
30 | wel, dap te puiſne incumbrance, but it being proved * that there was a Couric 
99 e be in mortgage prior to that, the court clearly held that the puiſue 2 
I any third perion, incumbrancer, where he had not got the legal eftate, or whete filter 
9 _—_ 5 8 the legal eſtate was veſted in a truſtee, could there make no 6 
M ö e e advantage of his mortgage; but in alFcaſes where the lege wife; 
ul in all ſuch caſes eſtate is ſtanding out, the ſeveral incumbrances muſt be pai Piven 
<4 N according to their priority in point of time; g Frier of it buiban 
n tl 
5 paid according to their priority. 85 | the wife 
4 490 ED 1 . | * tais caf 
5 (1) Vide Clarke v. 4bbett, Barnard. Vez. 486. Vortiq v. Birthead, 2 ler and brit 


459. - Morret v. Pajke, 2 Ark. 52. 571. and 3 At. 809. S. C. pes til ſuch 
Mathews v. Cartwright, 2 Atk. 347. ». Renforth, 6 Bro. P. C. 28. Retire buſbang 
Earl of Pomfret ve Lord Winter, 2 jon v. Daviſon, B10, Cha. Rep. 63. | 
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Coppin verſus 5 
T UI E plaintiff and his wife brought their bill to redeem a 


nlea to the bill, which was over-ruled, for which 57. coſts is 
of courle given to the plaintiff; the defendant brought a craſs 


in the original cauſe, moved the court that proceedings 
ſhould tay in the croſs cauſe, until the plaintiff, who was de- 
ſendant in the original cauſe, had paid the 5 1. colts due up- 
on over-ruling the Plea, 


Ohg. Theſe cofts muſt be intended to have been laid out 
by the huſband in the original cauſe, and conſequently upon 
his death the ſame were loſt. 


ry On the other fide it was inſiſted, that this original ſuit was 
be right of the wife, who being intitled to the equity of re- 
ve demption, the huſband joined therein only for conformity; 


that the ſuit was not abated by the death of the huſband, the 
orler for coſts being in nature of a joint judgment which muſt 
{urvixe to the wife; and the ſum for cafts was certain by the 
courſe of the court, tho' not expreſſed in the order. 


Lord Chancellor for ſome time doubted, and aſked the re- 
ger; but afterwards taking it to be as a joint judgment for 
2 ſum certain, determined that it did ſurvive (1) to the 
wie; and they who oppoſed the motion, ſaying that a bond 
ren to the huſband and wife during the coverture, on the 
huſband's dying firſt, did not ſurvive to the wife: Lord Chan- 
cellor denied this, & rece, for (a) clearly it does ſurvive to 
the wife, as all other joint cheſes in action do; tho” it is true in 
th's caſe the huſband may diſagree to the wife's right to it, 
| 226 bring the action on the bond in his own name only.; but 
til ſuch diſagreement, the right to the bond is in both the 
duldand and the wife, and ſhall ſurvive, 


— 


mortgage of the wite's eſtate; the defendant put in a 


bill to forecloſe. the wife, who being the ſurviving plaintiff 


Caſe 158, 
Lord Chan- 
cellor KING. 
Baron and feme 
bring a bil! to 
redeem a mort- 
gage, defend- 
ants plead tu 
the bill, and 
the plea over- 
ruled, and cofts 
given to the 
plaintiffs, which 
by the courſe of 
the court are 
cl. Baron dies, 


the feme by e ſhall have the cotts. 


[ 497 ] 


Bond given to 

a baron and 
teme during the 
COVeriure, daron 
dies, the bond 
wil! ſurvive to 
the wile, 


(a) Allen 36. 


Ec4 


Whercupon 


(1) Vide Bend v. Simmons, 3 Atk. 21. Anon. 3 Atk. 726, 
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De Term. 8. Michaelis, 1728. 


Corrix v. Whereupon it was ordered that proceedings ſhould ſtay in 


—. the croſs cauſe until the defendant in the original cauſe, ſhould 


pay the 5 /. colts for over-ruling his plea, 


Caſe 159. Ex parte Caſwell, ex parte Cazalet, ex parte 


Lord Chan- : Bateman. 
cellor R1NG. 


HES E three caſes were reſerved for the opinion of the 


A trader on : ; 

marriage vives & Lord Chancellor, who had taken time to conſider there- 
a vond to a — WE . > 
true tofeure Of. The caſes were, an huſband trader in conſideration of 


1COO |, to the 
e if HAIG ſur- N . 9 85 1 = 6 . 
ven him; the to leave the wife, it ſhe ſurvived him, 10007. the obligor 
102 beco N « X . . 
ei. became * a bankrupt; and it was objected, that in Lord (a) 


a binktuftz this . 
debt 44 ob? Cxyuper's time it had been ordered in caſe of a bond given on 
allowed, nor 


any rei-ivation fo valuable a conſideration, that the money computed upon the 
9 | de "or 5 . . . . . 
„ waer giſtribution to be the ſhare of the obligee in this bond, ſhould 


ms the diſtri- be put out at intereſt, and the creditors to have ſuch intereſt 
ution, in re. 


gard it may ne- during the life of the huſband the bankrupt, and if the huſ— 
'er be a debt; 3 ze | ; 

e ne band (hould die, living the wife, the money to be paid to the 
ſame 1exfon an wife; but if the wife ſhould die in the life-time of her huſband, 
obligee on A 


bottomary bond then tne money to be paid to the creditors. 
ſa!) not, before 


marriage, and of a portion, gave a bond to his wife's truſtee 


the return of the ſhip, come in under the commiſſion of bankruptcy: but in either of theſe case, 
i the contingency happens before the bankrup''s eftate be fully diſtributed, ſuch creditor ſhall 


come in. (a) 2 Vern, 662. Holland v. Cuiliford, 


[ 4081 On the other hand Lord (b) Macclesfield was ſaid to hare 


(5) On a peti- doubted of this; wherefore theſe caſes coming now in queſtion 


tion Cx parte 


Bayly, in Hill, before the preſent Chancellor, his Lordſhip ordered the pre- | 


Vag 1720- cedents made in Lord Carwper's time to be left with him; 


and accordingly one or two of thoſe precedents were left witl 
him. | | 


But his Lordſhip was of another opinion, conceiving that 
no part of the bankrupt's eſtate ſhould wait or be deferred 
from being diſtributed, the act ordering that the bankrupt's 
eſtate ſhould be diſtributed within — months; eſpecial} 


that the diſtribution ſhould not wait, as in the preſent caſe, !0! 
a debt which was neither debitum in preſent, and never migat 
be devitum in futuro, in regard the wife might die in the life ol 
the huſband ; beſides the huſband, after his certificate allow% 


might go to his trade again, and become a ſolvent perſon, 9 
| 1 
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De Term. 8. Michaelis, 1728. 


to pay off his bond, and therefore in all theſe caſes, the court Ex parte 
reſolved, that the contingent creditor ſhould not come in for CASWELL, 
2 diſtribution, neither ſhould the money be reſerved in favour 
of ſuch contingency (1); but his Lordſhip declared, 


Cod 


That tho” the debt were contingent when the obligor Z [ 499 J] 
became a bankrupt, yet if the contingency happened before 
| the diſtribution made, then ſuch contingent creditor ſhould 
come in for his debt; ſo if ſuch contingency happened before 
the ſecond dividend made, the creditor ſhould come in for his 
proportion thereof, tho? after the firſt dividend (2). 


24%, One of theſe caſes was of a bottomry bond, and the 
obligor thereof became a bankrupt before the return of the 
ſnip, and the ſhip did not return before the diſtribution made; 
whereupon it was held, that ſuch obligee (3) ſhould have no 
benefit of the diſtribution upon the commiſſion : And 


: a . ES On Alito ſuch con- 
Whereas it was objected, that this bond would be barred ungen 


after the bankrupt's certificate allowed, which could not be, ſhall not be 
3 barred by the 
unleſs it were to be looked upon as then due: all-. 


bankrupt's cer- 
tificate, becauſe the right of action was not then accrued. 


Per Cur? : This cannot be, if the obligee is careful in de- But note the 
3 E : b ä cautious way of 
claring upon his bond; indeed if the party declares upon the declaring in ſuch 
bond only, he ſhall be barred: ſecus, if he ſets forth as well the a: 
condition as the bond in the declaration, for then it muſt ap- 
pear that the-cauſe of action did not accrue at the time of the 


obligor's becoming a bankrupt. 


1 


. (1) Secus, where the proviſion is derbeyden, 3 Will. 271. 
Wl ſecured by a judgment or a bond for- (2) Sed contra, Ex parte Groome, 1 3 

feed at law before the bankruptcy. Atk. 118. 

Ex parte Groome, 1 Atk.-115. Ex parte (3) But the caſe of an obligee in a 
that Winer, 1 Atk. 116. Ex parte Gottomree or reſpondentia bond is now 
erred Mitchell, 1 Atk. 120. Ex parte Green- particularly provided for by ſtat. 19 
upt's @Wway, 1 Atk. 113. Goddard v. Lan- Geo. 2. c. 32. f. 2. 


Ex parte 
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Cafe 160. 
Lord Chan- 


cellor KIS d. 


J'wo joint tra- 
ders becoming 
dankrupts, firſt 
thore is a joint 
cammiſſion ta- 
ken out and 
cormmiſtoners 
athgn, atter- 
wards ſeparate 
commiſſions 
and aſhgnments 
made under 
thera; the court 
held, that the 
af oument of 


De Term. 8. Michaelis, 1728. 


Ex parte Cook. 
7 © WO joint traders became bankrupt, and a joint 
commitiion of bankruptcy is taken out againſt them, 
upon which the commiſſioners make an aſſignment of the real 
and perſonal eſtate of the two bankrupts, or either of them; 
afterwards the ſeparate creditors take out ſeparate commiliions 
againſt theſe two bankrupts, and the commiſſioners on the ſe. 
parate commiſſion aſſign over the ſeparate effects and eſtate to 
other aſſignees; and now the aſſignees under the ſeparate 
commiſſions, applied by petition ta the court, that they might 
be at liberty to ſue at Jaw for the ſeparate eſtate, 


the committioners undor the firſt commiſſion conveyed away all the bankrupts eſtate both joint and 
tevcral, and confequentiy that the conveyance under the ſeparate commiſſion was void. 


% 


(20 'S Ven. 
y 6. Ex parts 
Ocowder, 


(*501 } 
Pisa refolution 
of cagyenience, 
that in cate of 
joint traders bee 
coming dank- 
yup! z, the joint 
cteditors ſhall 
de flit paid out 
ot the partper- 
Mi» effet and 
the icparate cre. 
ditors Out or the 
ſeparate effects. 
And it ans ſur- 
plus of the part- 
nerihip ettects, 
after all the 
partnermip 
debts paid, the 
ſeparate credi- 
tors to came in, 


Py 17 * 1 4 
„ 4 Fay VA 3 4:l 


Lord Chancellor It ſcems to me, that the aſſignment made 
by the commiflianers upan the joint commiſſion, paſſes as well 
the ſeparate as the joint eſtate of the two partners the bank- 
rupts, conſequently the aſſignees on the ſeparate commiſſions 
can make nothing of their action at law, and I will not ſuffer 
them to ſpend and waſte the eſtate in vexatious ſuits there; 
but if they will join in a dill in equity for an account of the 
{cparate eſtate, Iwill not hinder them. 


It is (a) ſettled, and is a reſolution of convenience, that the 
joint creditors {hall be firſt paid out of the partnerſhip or joint 
eltate, and the ſeparate creditors out of the ſeparate eſtate 


of each partner, and if there * be a ſurplus of the joint eſtate, 


deſides what will pay the joint creditors, the fame ſhall be 
applied to pay tne ſeparate creditors, and if there he on the 
other hand a ſurplus of the ſeparate eſtate, beyond what wil, 
ſatisfy the ſeparate creditors, it ſhall go to ſupply any det: 
ciency that may remain as ta the joint creditors. 
this caſe, for the cale of both parties, 


But in 


let it be referred to 2 
commiT.oner in each of theſe eommiſſions, to take an account 


of the whole partnerſhip eſfects, and alſo of the ſeparate effects 
and eltates of each of the partners; and if the commiſſione!s 
find any thing difficult, they are to be at liberty to Rate it 
ſpecially; and with regard to the ſurplus of the partnerſhip 


the part nerſhip eredizors to 


5 p 1 114 1  » * = 7 
zome in on 2 ſurplus of the ſeparate eſtate. 
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effects, beyond what will pay the partnerſhip debts, and alſo 


Ex parte 
touching the ſurplus of the ſeparate effects, if there ſhall re- Cook. 
main any, over and above waat will pay the ſeparate dedts, 
cach 11de to be at liberty to apply to the court concerning any 
of the laid ſurpluſſes (1). 

7 (1) Vide 1 Ark. 133, 227, 
Hay verſus Palmer. Caſe 161. 


"\N the marriage of Sir Thomas Palmer, the petitioner's 

father, with Elizabeth Marſball in Nov. 1700. a ſettle- 
ment was made, by which, upon the death of Sir Thomas Pal- 
mer without iſſue male, a term of 500 years was limited in 
truſt to raiſe portions for daughters, 60001. if one daughter, 
Sooo. if two or more, equally to be divided between them, 
and for their maintenances, 102/. per annum if but one, 80 l. 
piece per annum if two, 707. per annum a- piece if three, or 
more, to be paid by half-yearly payments at Lach- day and 
\ichae/mas, and to continue until the portions ſhould become 
payable reſpectively ; the portions and maintenances to be raiſed 
out of the rents * and profits, or by ſale, mortgage, or leaſe of 
the premiſſes, and the portions to become payable at their re- 
ſpective ages of eighteen or marriage, which ſhould firſt hap- 
pen, The gth of November Sir Thomas Palmer died leaving 
itue of the marriage three daughters only. 

On r bill to take an account of the eſtate, and to have the 
direction of the court, &c. a decree was made directing (inter 
a”) that the maintenances ſhouid be paid according to the 
ſettlement. | : 

16 Aug. 1727. Elizabeth the eldeſt daughter attained her age 
of eighteen, and her maintenance had been paid till Zady-day 
1727. but becauſe the full half year was not due from that time 
till her age of eighteen, (ſhe having come of age before Michael- 
nat) it was doubted whether ſhe was intitled toany maintenance 


from Lady-day to the 16th of fugu/t; the ſettlement being, that 


the maintenance ſhould be paid by half-yearly payments, at Lach- 
&y and Michaelmas, ſhe therefore now petitioned to have her 
maintenance paid from Lady-day to the 16th of Auguſl. 
Maſter of the Rolls : This caſe is not like the caſe of rent, 
waich will not be payable till the laſt moment of the day, cn 


Which it is expreſsly reſerved in the leaſe; as ſuppoſe a tenant 
Vol. II. „ | for 


On a Petition 
at the Rolls. 


2 Eq. Ca. Ab. 
83. pl. 3. 

646. pl. 22. 
By a marriage 
ſettlement 
maintenance for 
Jaughters is 
made payable 
half-yeatly, at 
Lady-day and 
Michaelmas, 
until the por- 
tions become 
payable, which 
was at eighteea 
or marriage ; 

a daughter at- 
tained her age 
of eighteen the 
16th of Auguſt: 
decreed to have 
her maintenance 
pro rata from 
the laſt Lady- 
day to the time 
of herattaining 
her age of 18. 
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De Term. 8. Michaelis, 1728. 


for life makes a leaſe for years, and dies the day before the 
rent is due, the rent is loſt both to the executor and the rever. 
ſioner, and the law being ſo, (a) equity will not relieve, tho 
it ſeems a hard caſe; and which (perhaps) has the greatgy 
reaſon for belief, becauſe the tenant has enjoyed the land out 
of which the rent iſſues. The preſent caſe is of a ſum to be 
received for maintenance, which is always favoured, being for 
the daily ſubſiſtence of the children: it is not like intereſt, 
becauſe that is only for delay of payment of what is due; but 
here the portion is not due till eighteen or marriage, and there- 
fore no delay. But perhaps it is a ſtronger caſe than that of 
inteie{t reſerved exactly in the ſame words, under the ſame 
reſtrictions at certain days and by half yearly payments, be- 
c2uſe this maintenance is for the daily ſupport of the infant, 
In the preſent caſe, the deed is in this reſpect penned very im- 
zerfectly, for want of a proper fagacity in the drawer, to fore- 
ce the ſeveral caſes which might happen. However, the 


do, 4 


general intention is clear, that maintenance ſhould be paid 


during the whole interval of time, from the commencement 
of the term, till the portion ſhould become due; indeed the 
manner of wording this clauſe cannot be exactly ſaiisfied by 
any conſtruction; but that which comes neareſt to the ſenſe, 
and beſt anſwers the general intention is, that the maintenance 
ſhall be paid half-yearly, at Zichaelmas and Lady-day, in every 
inſtance where it can happen, Curing the time from the com- 
mencement of the term, till the partions become payable, 
and where that cannot be, it is a caſe out of the direct pro- 
viſion of the ſettlement as to the time of payment, but within 


the general proviſion of the maintenance itſelf, which is ex- 


preſſed to continue till the portions become payable, and that 
muſt he intirely rejected, if nothing be payable for the time 
irom Lach- day to the 16th of Augu/?, when the portion became 
due; wherefors maintenance ought to be paid during ſuch in- 
terval of time in proportion, which I order accordingly. 

See alfo ante 176. Edwards xerſiis The Counteſs of IVarwick, 
where the court apportioned intereſt on a mortgage. (1) 


v. Counte/; of BF arwitr, cannot be pro- 
periy called an apportionment, fince in- davs, are like rent, and not to be ap por- 
tereſt is in fact dar ou mortgage from tigued, sen v. Harman, 2 Vez. 072 


ͤ—U—U—- 


( U ) It ſeems that the caſe of Edwards day fe dar- But the dividends on the pub- 
lic funds be ing made pay able on certæ 


D E 


in reg 


ſon; : 
lurren 
has be 
0 K. 
gacy t. 
give in 
Oligec 

Mr. 
grandſc 
by con 
COUrſe 


DE 


Term. S. Hillarit, 1728. 


Taylor verſus Johnſon. 


A Man by will deviſed 500 /. to his infant grandſon, with- 
out mentioning any time of payment, with a. proviſo, 
that if the grandſon ſhould die before twenty-one, then the 
legacy to go over to another. 


any time for payment, with proviſo, that if the grandſon dies before twenty-one, then the legacy to 


S over to B. the grandſon ſhalt have the intereſt of the legacy during g his infancy. 


| The queſtion was, whether the grandſon ſhould * his 
6-2 :nfancy be intitled to the intereſt of this 500 J. legacy? 


k Oljech. Until this contingency has happened, non conſtat 
J whether the infant will ever be intitled to the 500 J. and 
y conſequently he can have no intereſt for that legacy which 
never may become due, payable, or veſt, until the contingency 
be over; intereſt is only due in default of payment, and this 
legacy not being payable till the grandſon's age of twenty- 
die, ought not to carry intereſt: it is the ſame thing, as if 
zlegacy were given to be paid at legatee's age of twenty- 
one; and tho' the legacy is to a S that is not material, 
in regard the grandfather is not bound to maintain the grand- 
ſon; and accordingly equity would not ſupply the want of a 
e in caſe of the deviſe of a copyhold to a grandion, as 


me nas been adjudged by the Eords upon an appeal in the caſe of 
me (a) Kettle verſus Townſend. Indeed if it was the caſe of a le- 
in- Lacy to a ſon who had nothing elſe, this court might (perhaps) 

give intereſt for the ſon's ſubſiſtence, - becauſe the father is 
ick, obliged to maintain him. | 


Mr. Luttoyche contra: The legacy of 5007. to the infant 
1 gtandſon, if no time were mentioned for the payment, would 
U — 
by . = 1 
APR conſtruction of law be payable preſently, and. equity of 
"BP allows intereſt from the end of tne year: if to a fon, 


from 


Caſe 162. 
At the Rolls. 


2 Eq. Ca. Ade 
566. pl. 16. 
A. by will de- 
viſes 5001. 

to his infant 
grandſon with - 
Out appointing 
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De Term. S. Hill. 1728. 

from the death of the teſtator for his maintenance; and tho 
there be a condition to make the legacy void on the legatee's 
dying before twenty-one, yet this is a ſubſequent condition; 
and if the contingency of his death happens it becomes void 
from that time only. On the other hand, if the contingency 
never happens, it is as if none had ever been annexed to the 
legacy, and then the legacy muſt carry intereſt, at leaft from 
the end of the year after the death of the teſtator: if inftead of 
a legacy, the teſtator had deviſed land to the grandſon being 
an infant, to be void (as here) if the infant ſhould die before 
the age of twenty-one, the grandſon would have had the 
profits of the Jand until his death, tho' he had died before 
twenty-one ; and there is the ſame reaſon that the infant in 
the preſent caſe ſhould have the profits or intereſt of the mo- 
ney until the contingeacy happens; and this very caſe has 
often been determined by the court. 


TAYLOR v. 
Jonxso&. 


Plaſter of the Rolls: It is extremely clear, that this is a con- 
dition fubſequent; and therefore as the infant's death before 
twenty-one will only defeat the legacy from the time it hap- 
pens, conſequently in the mean while it thall carry intereſt, 
at leaſt from the end of the year after the death of the teſta- 
tor (1). 
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(1) Reg. OY B. 1728. fol. 323, © Nichelis v. Horne, ante 419. 
by the name of Taylor v. Guejt, Vide IT 


Caſe 163. 

Lord Chan- 
cellor K1NG. 
2 Tq. Ca. Ab. 


Harmer & al verſus Thurland & al', 
5 e. re, 7. E. be 54 


HE bill was brought for raiſing 2000 l. out of an eſtate 


ture © 
to the 
garet | 
Bleteſh 
wich at 
mainde 
of him 
mainde 
cellivel, 
der to 
Nite, an 
With 
during 
laſt wi Il, 
15 hand 
(F he thc 
dem the. 
not eXcee 
Moportio: 
Marraret 
band Fr 


There \ 


Ie hufhan 


elted dy t 
1 ! * 

o the plain 
mention 


There w 


Which ſy 


feſence of 


e teſtator 
©, called l 
laſt will, 


663. pl. 11. charged therewith purſuant to a power. 

764. pl. 15. a | 

— 3 ſeiſed in fee in right of the teme by deed and fine ſettled the premiſſes to the uſe 
the baren and teme for their lives, remainder to the firſt, &c. ſon in tail, remainder to the daughters 


in tail, remainder to-the huſband and wife and their heirs, with power to the baron, during the 


joint lives of him and his wife, by his laſt will, or any writing purporting to be his laſt will under hand - lubſcribe 
and ſea), atteſted by three witneſſes, if baron dies before his wife, to charge the premiſes with 7 

200 l. The like power (mutatis mutandis) to the wife, if the die firſt, to charge the premiſſes wit le queſt 
the like ſum; hutband by will under his hand atteited by three witneſſes, but not ſealed, charges cb: 52 2 
premilles with 2000 i. held void, being without a teal. . | 200d a! 


Nag, Whe 
the, * ä 
dae Witnel 
2 


The caſe was, William Fenwick eſq; married Margarei the 
only daughter and heir of Sir Adam Brown baronet, who die! 


ſelled in fee of a eonſiderable eſtate in Surrey, and by inden— 
ture 


De Term. S. Hill. 1728. 


ture of the 2d of February 1692, and by a fine levied purſuant ox uER w. 
to the covenants in that indenture, William Fenwick and Mar- 18% bands 
garet his wife did ſettle and convey the caſtle and manor of 

Bleachwarth in the county of Surrey to the uſe of William Fen- 

wich and Margaret his wife tor their lives, without waſte, re- 

mainder to the uſe of truſtees and their heirs during the lite 

of him and his wife, to preſerve contingent remainders, re- 

mainder to the uſe of their firſt, &c. ſon in tail male ſucs 

cellively, remainder to their daugbters in tail general, remain- 

ger to the uſe of the ſaid Miiliam Lenwick and Margaret his 

wife, and their hears, | 


With a power to the ſaid William Fenwick, at any time 
curing the joint lives of him and Margaret his wife, by his 
aft will, or any writing purporting to he his laſt will, under 
and and ſeal, atteſted by three or more credible witneſſes, 
the ſhould die before his wife without any iſſue between 
dem then living) to charge the premities with any ſum or ſums 
n 3 2000 J. to be paid to ſuch perſons, and in ſuch 

roportions as he ſhould appoint; with the like power to 

Margaret if ſhe ſhould die without ilue in the life of her huts 
band Fentoicł. 


5071 


7 
There was no iſſue of the marriage, and 7} liam Frnivick 
Fe buſvand, by his laſt will in writing under his band, at- 
ted by three witneſſes, but net ſealed, reciting his power of 
ar2ing the premiſſes with this 2000 l. diſpoſed of the ſame 


6 the ola intiſts (being his relations) in the proportions theres 
mentioned. 


There were three witneſſes to this will of Mr. Fenivich, two 
which ſwore that the will was ſigned by the teſtator in the 
[lence of all the three witneſſes; but the third ſwore that 
e teſtator Fenwick, * having written and ſigned the will bes 
en called for the witneſſes, and declarcd that writing to be 
aft will, and that all the three witneſſes were then preſent, 
cubſcribed their names in his preſence. 


The queſtions were, 1/2, whether this will net being ſealed, 
a good appointment of the 2000 J. within the power f 


pl), Whether it was a good will to charge the land, one 
; de witnelſes ſwearing, that the teſtator did not ſign the 
be preſence of the witneſſes, but only acknowledged it 
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De Term. 8. Hill. 1728. 


was his hand, and * declared it to be his will, and the three 
witneſſes ſubſcribed their names in the teſtator's preſence ? 


* 

Mr. Solicitor Talbot contended for the plaintiffs, that this 
will of Mr. Fenwick the huſband, being a will of land accord. = 
ing to the ſtatute, was a good execution of the power, and an the 
effectual charge of the 2000 /. upon the eſtate, tho? not under = 
feal. That this power to charge was in the disjunctive, of 
either by will, or by writing purporting to be a will; now as cha 
to the power to charge the land by will, there was no need to be; 
guard that, the act of parliament having done it, by directing, plea 
1/2, that it muſt be in writing. 24h), That it muſt be figned 10 6) 
by the party; and 34), That it muſt be ſubſcribed by three inter 
witneſſes, which circumſtances had all been complied walk whe: 
and there was no nced of a ical to a will, Ay 
Then as to the other part of the disjunctive, any writing Ie 
purporting to be a will, it was plain he ſaid, there might be: en 
writing purporting to be a will, which yet might not be : As 
good will as to lands; as where there are three witneſſes to: eral f 
will, but they do not ſubſcribe their names in the preſence of the wi 
the teſtator ; now this is a writing purporting to be a wil prefen, 


tho” it is not a will ſtrictly, and according to the ftatute d e fac 
frauds, and yet would be good purſuant to the power, becaul upon d 
atteſted by three witneſſes, tho? not ſubſcribed by the teſtati that wi 
in the preſence of three witneſſes; and if the power could ben in the p 
this conſtruction, it would be reaſonable to underſtand it - **/ire 
cordingly, in a caſe where the teſtator muſt be admitted 9 
have had this power, and to have intended to execute it, nd bur the 
he recited this very power, in his will; and it being in c and 
of a will, which is the moſt favoured of any conveyanch 


their na 


where, if counſel had been adviſed with, they would haved Ws 
rected the teſtator to put a ſeal to the will, it would be 1W::. will o 
hard, that the plain intention of the party ſhould be og... "EN 
turned by the omiſſion of ſo flight a circumſtance where refence « 
fore, this power being capable of ſuch conſtruction, the cg: leſeng 
would underſtand it fo as to make the charge effectuab A Mr. Z. 


there was no neceſſity to apply to this court to help an omi 
ſion, the latter words which required the ſeal, not refert 
to the will, but only to a writing purporting to be a vil 


ermng th 


De Term. 8. Hill. 1728. 


On the other ſide it was ſaid by Mr, Attorney, that as this Don urx v. 


was a voluntary charge, not for any wife (1) or children, but 
fur legatees, if it had not purſued the circumſtances which 
the party confined himſelf to, and preſcribed, as it would be 
void at law, ſo there was no reaſon to aid it in equity. That 
the latter words requiring a ſeal, referred as much to the will, 
as to the writing purporting to be a will; and it was as ne- 
ecfary that this inſtrument, by which the 2000 J. was to be 
charged upon the eſtate, ſhould have a ſeal, as that it ſhould 
\- atteZed by three witneſſes, for the ſentence was not com- 
pleat until the end, which declared the circumſtances required 
to execute the power: alſo the principal caſe could not be 
ended of a will or deviſe of lands, for that muſt be ſuppoſed 
where a man having lands deviſes them; but here Mr. Fen- 


dick the teſtator was only tenant for life; and the will or 
writing purporting to be a will, muſt ſingly and alone operate 
upon the power. 


As to the ſecond point; it was argued by Mr. Solicitor Ge- 
il for the plaintiffs, that there being two witneſſes proving 
the will to have been ſigned by the teſtator Fenwick, in the 
preſence of the three witneſſes; this was ſufficient to eſtabliſh 


upon debate lately in this court, in the caſe of a will of land, 
| that where the teſtator ſigned the will, and afterwards declared 
in the preſence ot three witneſſes, that this was his band, and 
leired the three witneſies to atteſt the ſame, who ſubſcribed 
tteir names in the preſence of the teſtator, this was ſufficient. 
but the counſel on the other fide inſiſted on the caſe of Lee 
(2) and Lib, as reported in Carthew 35. where C. J. Holt 
was of another opinion. 

Lord Chancellor ſaid, that tho' he himſelf inclined to think 
te will of the land good, if the teſtator ſhould acknowledge 
Mie name to be his, and the witneſſes ſhould ſubſcribe in the 
cence of the teſtator, yet that point ſhould be reſerved to 
we defendant (2). , 


Mr. Lutwyche for the defendant; What has been ſaid con- 
erning the intention of the teſtator is wholly immaterial, If 


the fact, and make the will good; and it had been determined 
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land ought tu & 
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(a) Show. 68. 
3 Mod. 362. 


— 


FRY" 
N. : 
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Dorner . à will of land be made and ſigned by the teſtator, and ſub. 
Tuvaraxp. ſcribed by two of the molt credible witneſſes in the world, no 
| body can doubt but that it is the teſtator's will and intention 

to pals his eſtate ; but the words of the ſtatute of frauds ſay, | 
this ſhall not be a good will; and as the ſtatute ſays fo int 15 
one caſe, ſo the law which the teſtator has here preſcribed to 
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8 himſelf, not to charge without a writing under his ſeal, of th 
1 8 5 5 { 
$ is equally expreſs in the preſent caſe. And this charge 3 
bes > W 0 * - 8 
5 does not operate by virtue of the will, or otber writing, but 5 
L * eZ . : FaW, 
3 by virtue of the ſettlement, and like the caſe where a copyhold 
i ; 3 ears 
* is furrendered to the uſe of a will, and the will is afterwards ö 
47 q | 5 
key made of theſe copyhold lands, ſuch a will is good, tho' but 12 3 
31 L F N . - Var, 
7 (e) Ante Wag- with two (a) witneſſes, or indeed without any witneſs at all : 
6: | 1 | | | was tþ 
5 = os becauſe the copyhold paſſes by the ſurrender, and not by the 15 
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"Je years, 
1 Lord Chancellor: T take this will to be a good one, and titione 
Þ [ 511 } being fo, to be a good charge; the power was in the disjunc- the 21 
5 tire, ½, in reſpect of the huſband, who could make a will; MW that th. 
5 and, 2f;, in reſpect of the wife, who could not make a wil, accoun 
| "I but only a writing purporting to be a will; but for the fatil- mortga 
2 faction of both parties, as it is a matter of law, let it be refer- liberty 
1 red to the judges of B. R. to be made a caſe on both the be adi 
| W points; and as to the laſt point the teſtator's not ſigning in 
F 1 | the preſence of the witneſſes, the caſe to be made upon tit | 
. Y & [ 1 5 5 5 ; Fe 
BE depoſitions, and referring to them. And. 
vr | : | i : mortgag 
of And it was determined by the judges of B. R. on arg. ., Ach 
Js i ment, that the will was void as a charge, for want of bein ,, the be 
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Rakeſtraw & al' verſus Brewer. 


H E plaintiffs, as repreſentatives of Henry Holford late 

of Gray's Inn, eſq; brought their bill againſt the de- 
fendant, who was the executor of John Brewer eſq; late one 
of the benchers of that inn, to redeem a mortgage of cham- 
bers there made in 1687, and by aſſignment transferred to 
The term mortgaged by Holford was for fifty- ſeven 
years, being a building term, which would expire at Lady- day 
1731. and the bench gave a new term for eleven years to 
Mr. Brewer, to commence from the end of the former, and he 
was the lirſt perſon who was in poſſeſſion of the chambers 
under the mortgage, but had not been in poſſeſſion for twenty 
years, fo that the plaintiffs came within time. They firſt pe- 
titioned the bench to be admitted to redcem, and thereupon 
the 21ſt of May 1726, an order of penſion was made, reciting 
that the matter in diſpute betwixt the parties was matter of 
account, which the bench was not cipable of taking, and the 
mortgage of long ſtanding; “ but that the plaintiffs were at 
liberty to ſeek their remedy ina court of equity, as they ſhould 
be aviſed; upon which the plaintiffs brought their bill. 


Brewer. 


Caſe 164. 
At the Rolls. 


Sel. Ca. in Cha. 
5 Jo 

2 Eq. Ca. Abr. 
162. pl. 16. 
601. pl. 30. 

A bill in equity 
will not lie to 
redeem a mort- 
gage of cham- 
bers in the inns 
of court, but the 
plaintiff muſt 
apply to the 
bench or to the 
judges of the ſo- 
cietv; ſecus, if 
on avplication to 
the bench they 
refer the plain- 
titf to his re- 
medy in equity. 
One poſſeſſed 

of a renewable 
term Tortgages 
it to J. S. who 
gains a new 
term from the 
original land- 
lord to com- 
mence after the 
old one; this 


new term ſhall be ſubject to the old equity of redempticns 


And.it was inſiſted by the defendant, that theſe chambers 
mortgaged being in an inn of court, where the ſtudents were 
to enjoy quiet without diſturbance, the plaintifts ought to apply 
to the bench, and if not redreſſed there, then to the judges of 
the ſociety z but that the courts at //e/tminfler had been always 
pleaſcd to decline (1) interpoſing therein; and the rather for 
that the legal eſtate of all the chambers of the houſe was in 
truſtees; and the order of penſion which granted terms in 
chambers, paſſed no legal title, nor were the benchers that 
made ſuch order ſeiſed of the legal eſtate; and tho' a bill 
waich was only to forecloſe the equity of redemption, and 
ſuppoſed the plaintiff to have a legal title, might be proper, 
jet in the preſent caſe it was otherwiſe, ſince the plaintiffs 
neither had, nor could have it, eſpecially as they were the 
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(i) The King v. Grays Inn, Doug. 340. 
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RaxesTrRaw daughters of Mr. Ho!ford the mortgagor, who were not ca- 


VJ. 
BREWER. 


L 513 } 


(a) Sab. 12 
July 1729 


pable of having the chambers. 


Maſter of the Rolls: T would not meddle with this title to 
chambers, which is no legal one, but the benchers them- 


ſelves having recommended it to the plaintiffs to come 


hither, and left them at liberty to make this application, there- 
fore the bill is proper. | : 


It was then urged for the defendant, that if the plaintiffs 


were proper to redeem the old building term of fifty-one 


years, which would expire at Lady-day 1731. yet they could 
have no title to the additional term of eleven years, which was 
diſtinct from, not interfering with the other term, but inde- 
pendent thereof, and to commence from the expiration of the 
former, granted by the bench in pure perſonal favour and 
kindneſs to Mr. Brewer their brother bencher : whereas had 
it been aſked for by the plaintiffs, it probably would have been 


denied, and they being women, were not capable of having 


chambers by virtue of a new grant; tho' perhaps if an old 


term came from a member to executors who were no mem- 
bers, they might have a reaſonable time to diſpoſe thereof; 


but no inſtance could be given where one, not a member, had 
a chamber by an original grant. 


Sed per tur?: This additional term comes from the old root, 
and is of the ſame nature, ſubject to the ſame equity of re- 
demption, elſe hardſhips might be brought upon mortgagors 
by the mortgagees getting ſuch additional terms more eati]y, 
as being poſſeſſed of one not expired, and by that means 
worming out and oppreſſing a poor mortgagor ; whereupon a 
decree for redemption was pronounced by (1) the Mafter of 


the Rolls, and that afterwards (a) affirmed upon an appeal to 


the Lord Chancellor. 


(1) Reg. Lib. B. 1728. fol. „ . 
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8 pitfield's Caſe. 
(4 Cauſe by Conſent.) 


P ON a marriage ſettlement, part of the lands were 

ſettled on Pitfield the huſband for life in poſſeſſion, re- 
mainder to the wife for life, remainder as to part to truſtees 
for 500 years. Other lands were ſettled on Pitfeld the huſ- 
band's father for life, remainder to Pitfield the huſband for 
life, remainder to the ſaid truſtees for 500 years, remainder as 
to“ all the reſpective premiſſes, to the firſt and every other 
fon of the marriage in tail male ſucceſſively, remainder to the 
uſe of truſtees for 500 years; and the truſt of the ſeveral terms 
for 500 years was to raiſe 5000/7. for the portions of the 
daughters, payable at their ages of twenty-one or marriage, 
with a proviſo that if any of the daughters ſhould attain the 
age of twenty-one or marriage, in the life of the father, then 
her portion to be paid at the end of the year after the death of 
her father, and with another proviſo, that if any of the ſaid 
daughters ſhould die before her or their portion or portions became 
payabie, and before her or their age of twenty-one or marriage, her 
or 7 their ſhare or ſhares to go to the ſurviving daug hters or 


Caſe 165. 


Lord Chan- 
cellor KinG, 


By a marriage 
ſettlement a 
term for years 

is created to 
raiſe 5000 |, 
portion for 
daughters, pays 
able at thei: age 
of twenty one 
or marriage; 
proviſo if any 
of the daughters 
a'tain the age 
of twenty-one 
or marry in the 
father's life- 
time, then the 
portion to be 
paid within a 
year atter the 
tather's death, 
Allo if any of 
the daughters 
die betore her 
portion vayable 
or before her 
age ot twenty 
one or marriage, 
her ſhare to go 


to the ſurvivor; 
ghter : there was iſſue 

7 a ſon and three 

. Jay jhters, the firſt of whom married and received her portion; the ſecond attained twenty-one, 

married and died witnvut Tue, and her huſband adminiſtered ; the third daughter ſurvived both her 

2 . reſolved the huſband as aiminiftrator of the fecond daughter | is intitled to her thre of the 


$02 


pended ll her tatier's death, 


There was iſſue by the marriage one ſon and three daugh- 
ters, El:zabeth, Anne, and Mary, the eldeſt daughter Elizabeth 
was married to Sir Thomas Clerk, and a larger portion given 
ber than was ſecured to her by the marriage ſettlement, and 
ly her third of the 50007. was ſatisfied. The grandfather 
and wife died, andMhe ſecond daughter Anne having attained 
twenty-one married in the father's life-time, and - died before 
ber father without iſſue, her huſband adminiſtred to her, after 
Which the father died. 


The queſtions were, who ſhould be intitled to the third part 
ene 5909 J. which Anne the middle daughter would plainly 


lere had a right to in caſe ſhe had ſurvived her father; 1/, 
1 Whether 


l. he having lived to twenty one, fo that the mgm veſted in der, and the payment was only ſuſ- 
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Pirrigrp's Whether it ſhould ſink into the land, foraſmuch as the daugh- that 
CASE. ter died before the portion became payable, and ſo the fon VEN 
take ad.aatage of it? Or | the f 

| 2%, Whether by virtue of the proviſo, the youngeſt daugh. oh 

& [73h Wa {hould be intitled as ſurvivor, the middle daughter dying _ 
before the portion became payable ? Or 5 

34% Whether it ſhould not go to the huſband of the middle Al 

daughter Anne, as adininiſtrator to his wife, ſhe having lived (at 

to her age of twenty-one and been married? Hes i 

For the ſon and heir it was urged, that the conſtant differ- hes 

ence was between a legacy out of a perſonal eſtate, and a por- _ | 

tion out of land, that if a portion be given out of land payable : oh 

at a future time, and the daughter dies before that time comes, - uch 

the portion is to fink into the land for the benefit of the beit, 0 8 

let him be heres factus or natus; and this was the preſent caſe, IF: 

as Anne the middle daughter died in the life of her father, and 8 5 

the portion was not payable until the end of the year after the e 

father's death. | | had b 

| ad bee 

For the youngeſt daughter it was ſaid, that by the latter been 18 

proviſo in the ſettlement, any of the daughters fhauld die befort 80 i 

her portion became payable, the ſurviving daughter was to hare "ON! 

her ſhare, and the middle daughter dying in her father's life- hs * 

time, ſhe died before her portion became payable ; and there- by the 1 

fore, He. FE then in 

But on behalf of the huſband the adminiſtrator, Mr. Solicitor die withe 

General Talbot contended, 72 that as to the youngeſt daugl- tor of 4; 

ter ſhe could not be intitled to it, becauſe the middle daughter what rem 

did attain her age of twenty-one, and was married: whereas BW tc ſettler 


[ 516 ] 


to intitle the ſurvivor to take, the other daughter muſt hae. .— 


died under twenty-one or marriage. Ay Vid 
ren. 10. 


20%, That this third part of the 5000 J. portion would not fink BY 414, 
into the land, becauſe the reaſon of that conſtruction was fot 
the benefit of the heir, in preference to the adminiſtrator of the 
dead daughter, where ſuch daughter died before twenty-one 0! 


vir Joh 


marriage, ſo that ſhe had no occaſion for her portion, no Want the 
of it to advance her in marriage, nor could ſhe diſpoſe of it by 
deed, or by any act in her life-time, until her age of twent)- 
one; whereas that reaſon could not hold in the preſent cat, 


the daughter having attained twenty-one, and being _—_ 


HE 
mon 


3 
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that the meaning of this proviſo was a prudent caution to pre- 
vent a ſale of the reverſion of the land limited to the father, in 
the father's life-time, which had been found by experience to 
diſtreſs and ruin family eſtates, but it was hard, when the 
term was come into poſſeſſion, that the huſband who married 
this daughter ſhould have no portion with her (1). 


And of this opinion was the Lord Chancellor ; who obſerved, 
that equity had ſtrained ſometimes, to help a daughter mar- 
ned in ber father's life-time, to her portion, but never to de- 
prive a married daughter thereof: his Lordſhip likewiſe ſaid, 
that this laſt proviſo, “if any of the daughters attained to 
« twenty-one years or marriage in the life of the father, then 
« {ſuch daughter ſhould have her portion paid to her at the end 
« of one year after the father's death“, was without any ne- 
gative words that ſhe ſhould not be paid her portion f then; 
dut the meaning of it was, that then in all events, even though 
the grandſather of ſuch daughter, who had part of the eſtate 
compriſed in this 500 years term limited to him for his life, 
had been living, the reverſion ſhould notwithſtanding have 

been ſold for the raiſing of this portion, - 


So it was decreed, that the huſband of Anne * ſecond 
daughter ſhould have the third part of the 5000 J. with in- 
tereſt from the end of the year after the father's death, raiſed 
by the ſale of a third part of this term, and if that not ſufficient, 
then in caſe the fon who was tenant in tail ſhould happen to 
die without iſſue male and under twenty-one, the adminiſtra- 
tor of Anne ſhould have liberty to apply to the court to be paid 
what remained due out of the other term, which was to ariſe by 
the ſettlement on the ſon's death without iſſue male (2). 


* 


—— — 
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(1) Vide Duke of Chandos v. Talbot, 


(2) Reg. Lib. B. 1728. fol. 198. by 


5 polt. 610, Ang v. Withers, poſt. 3 vol. the name of Pitfield v. Ajbley. 
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days after the making and ſigning, but was filed before any 
proceedings had thereon; and on filing the report, it was 
moved and ordered, that the report ſhould be confirmed nj; 
when it was to be made abſolute, it was ſhewn for cauſe, that 
by a ſtanding order (1) of this court made by the Lords n- 
miſſioners in the 4 V. & M. it was directed, that all reports 
ſhould be filed within four days after the making, otherwiſe no 
decree, order or proceedings, to be had thereupon, 


Mr. Solicitor General and Mr. Lutwyche e It is ſufficient if 
the report be filed before any proceedings or order made there- 
upon, and the parties are under no manner of inconvenience, 
though the report be not filed within four days after the 
making; and agreeable hereto is the conſtant practice. 


Lord Chancel'sy aſked Mr. Price the regiſter how the practice 
was? who faid, that it was ſufficient if the report were filed 
before any procecuings had thereupon, tho” this were not done 
within four days after the making; which his lordſhip agreed 
to, adding that this was the ſpirit of the order, though the 
letter ſeemed otherwiſe; and the conſtant practice being ac- 
cording to ths conſtruction, many hundred reports would be 
liable to be ſet atide, if the order ſhou}d be literally obſerved; 
and no motion was ever known to haye been made for filing 


- A report zunc Pro tuuc. 


Wherefore the court took it to be well enough; though in 


this caſe the motion to confirm the report nfi canſa was made 
the ſame day that the report was filed (2). 
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(1) Cha. Ord. 189. 

(2) © His lordſhip declared, that the 
© intention of the court in making the 
* ſaid order of the 29th of Ogover, 
*« 1697, for filing the Maſter's reports 
« jn four days after they bear date, was, 
« that no proceedings ſhould be ground- 
« ed on reports until the ſame were 
« filed, and that before reports be con- 
« firmed unleſs cauſe, they ought to be 
« filed ; and the practice of this court 
« has always been, not to confirm any 
« report till after the ſame was filed, and 259. 


* 


* filed in four days after the making tie 
„ ſame, yet it Goth not appear, that any 
order hath been made for filing a 
report, the time being elapſed ; and 
« in regard the report, in this cauſe oi 
„ the 7th March laſt hath been con- 
© firmed unleſs cauſe, this court doth 
© order, that the time for the dcten- 
« dants ſhewing cauſe, Ec. be en- 
© larged to the iſt day of the net 
« term.” Reg. Lib. A. 1728, tob 


Lord 


« although many reports have not beet 


1 


J 


ſince 
| Hert 
Brg9l 
ſhare 
and te 
mainc 
Brogh 


en j 


251 7 
ane 


toe a 


* * 
881 
& 1114 


only to; 
intitled 

Lord 
1 COMM 
UF the 
Hertford 
Which t' 


08 made | 
de infant 


= 


De Term. 8. Hill. 1728. 


Caſe 167. 
Lord Chan- 
cellor King. 


2 Eq. Ca. Abs 
630. pl. 2. 
Lands conveyed 
to truſtees, in 
truſt as to one 
moiety to A. 

an infant in tail, 
as to the other 
moiety to B. 
(who is of age) 
in tail; A. the 
infant brings a 
bill for a par- 
tition. Our*: 
Decree a parti- 
. tion, but the 
truſtecs not to convey till the infant is of age, that he may join in confirming the partition. 


Lord Brook verſus Lord and Lady Hertford. 


IR George Strode deviſed diverſe manors and lands to 
) truſtees and their heirs, in truſt (after ſeveral other truſts 
ſince determined) for his two grandaughters, the counteſs of 
| Hertford married to the earl of Hertford, and Frances Lady 
Brook wife of the late lord Brook, for their lives, ſhare and 
ſhare alike, remainder to the heirs of their reſpective bodies, 
and to the heirs of their bodies reſpectively, with diverſe re- 
The teſtator died long ſince; lord and lady 
Br 2,4 died, leaving the plaintiff the lord Brook an infant, the 
en iflue of their bodies, ö 


maindets over. 


The plaintiff brought this bill for a partition, and that the 
mitees ſhould convey the legal eſtate of the ſeparate moiety 
toe allotted to the plaintiff tne lord Brook on this partition, 
him and the heirs of his body, in regard, tho? there might 
„ea doubt whether the lady Hertford had more than an eſtate 
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n for life (the words of inheritance being ſubſequent to (1) 
ny me limitation to the heirs of the reſpective bodies of the 

Guzhters) yet as to the plaintiff the lord Broo# who was the, 
1 only ton and heir of the lady Brcok, it muſt be agreed he was 


lititled to an eſtate-tail ; which was admitted. 


Lord Chancellor: Decree a partition, and for that purpoſe let 
acommiſion iilue to allot one moiety in ſeveralty to the plain- 
bt the lord Bras, and the other moiety in ſeveralty to lady Hee AHF; 


been $ ; . : 

g e Hort/zrd, to hold to them according to their reſpective eſtates j E 
t any which they are intitled to under the will, and let the plaintiff |} . S nua 
ng 4 nd the defendant the lady Hertford be reſpectively quieted = 

> and : . —— . — 
18 a the poſſeſſion of the premiſſes ſeverally to be allotted s 


con- 
doth 
cten- 
| en- 
next 


zoreſaid; but foraſmuch as the infant plaintiff cannot join in 
e conveyance of the moiety to the lady Hertford, fo that 
acre cannot be mutual conveyances, let the conveyances to 
de made by the truſtees of the legal eſtate be reſpited, until 


tol *Aa ; . . 
Y dae infant plaintiff comes to twenty-one or farther order of the 
(1) Vide Legare v. Sewell, ante, 1 vol. 87, 
Lord | | 
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1 | Y j 1 in mutual 


conveyances (1). 
Then it was objected tha 
under whom the infant plainti 


not proved. 


t the will of Sir George Sirode, 
F the lord Bro claimed, was 


in not be material; for an infant, when plain- 


. nd, and as little privileged, as one of full 
? 


tiff, is as much bou 
age (2). 


—— * 


(1) Reg. Lib. A. 1728. fol. 421. 


(2) Gregory v. Mole ſeerth, 3 Atk. 626. 
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DE 
Term. Paſchæ, 1729. 


nc EO noe 
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Fox & al' verſus Ayde & al. 


(Heard firſt by Default 5 July 1728, and alſo on Defendant's 
ſhewing Cauſe the 5th of May 1729.) 


HIS was a bill brought to eſtabliſh a modus in favour 

of the inhabitants of the pariſh of Sturton in Nottingham- 
ſche; the modus was, in conſideration that after the graſs was 
cut, the pariſhioner at his own coſts and charges did make 
the tithe graſs into hay, by ſtrewing the graſs upon the ground, 
(which is called tedding of it) and afterwards gathering it into 
week and wind-rows, therefore the perſons that inhabited 
within this pariſh (which pariſh appeared to be the greateſt 
part thereof meadow land) were to pay no tithes for the herb- 
aze of dry and unprofitable cattle, | | 
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Caſe 268. 


Fitzgib. $2. 7 
2 Eq. Ca. Ab. 
735+ pl. 8. 

A modus, that 
in conhderation 
the parithioners 
made the tithe 
graſs into hay, 
therefore the 
pariſhioners in- 
habitants within 
the pariſh were 
to pay no tithes 
for the herbage 
of dry and une 
profitable cattle, 
and tho proved 


that the pariſhioners time out of mind had paid no tithe of this herbage, yet the court held it to be 
z material objection to the modus, that foreigners living out of the pariſh made the tithe graſs into 


bi „and yet paid tithe herbage. 


But tho” it was proved in the cauſe that the pariſhioners 
had not time out of mind paid tithes for the gherbage of dry 
and unprofitable cattle, yet there was no evidence that this 
excuſe for not paying of tithes of herbage, was in conſidera- 
tion of the pariſhioners making tithe graſs into hay, On the 
ther hand it was proved, that foreigners, thoſe who lived out 
of tie town, made the tithe graſs into hay, as well as the in- 
babitants, and yet paid tithe herbage. Alſo it was proved by 
tie plaintiffs, that the graſs was tedded and ſpread, and not 
divided into heaps or cocks, until the ſame was made into hay ; 
that in this pariſh there was a vicar endowed with the ſmall 
tithes, the rectory an impropriation, and that the vicar had 
426, er annum out of it, 


Lird 
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AYDE. 


The court held 
It ta be a void 
modus, that the 
making thetithe 
raſa into bay 
one not only 


 exculs that 


graund from 

av ing tithes for 
CE: but 
that perhaps a 


fmall quantity of meadow ground, by making the graſs thereof into hay, ſhould excuſe the greater 


De Term. Paſchæ, 1729. 


Lord Chancellor: 1/1, This may be a good cuſtom or modus, 
to excuſe the occupier of the ſame land wherein the pariſhioner 
made graſs into hay from paying tithes for the aſter-herbage, 
but it can be no good modus to excuſe the herbage tithe of 
other land, for at that rate a man might mow and make into 
hay only a ſmall parcel of ground containing about a quarter 


or half an acre of land, and by this means be excuſed from the 
+tithe herbage of 100 head of cattle, | 


U 


part of the ground of that parith from paying tithe herhage, 


522 


A modus in ve- 
lation to the 
tithe due to the 
parſon may be 
a good bar to 
the payment of 


a ſmall tithe 


due to the vi- 
ear, becauſe all 
the tithes did at 
rſt belong to 
the parſon. du- 


xing which time he might agree to this modus, 


zh, It ſeems to me a material objection againſt the cuſtom, 


that foreigners living out of the pariſh, though they have no | 


privilege of being tithe-free as to their herbage, yet have made 
the tithe graſs into hay, which looks as if it was the uſage of 
that pariſh for the pariſhioners to make their graſs into hay d 


courſe, 


zaly, It ſeems material what ſome of the witneſſes hare 
proved, that in this pariſh the pariſhioners when they cut down 
the graſs, did not divide it into ten parts, until ſuch time 3s 
they had made it into hay; for of conſequence the parſon could 
not have any opportunity of making his tithe graſs into hay 
himſelf. : 


But, gthly, It being | objected, that the conſideration of 


making the tithe graſs into hay for the benefit of the retor, 


could be no conſideration as to the vicar who was intitled to 
the {mall tithes of herbage . 


Lord Chancellor: That (a) is nothing, for originally and d 
common right the parſon was intitled to all the tithes, as we! 
ſmall as great, and the madus (ſuppoſing it to be a good one) 
mult have been time out of mind, and conſequently muſt hav? 
begun while the parſon was ſeiſed of the ſmall, as well as > 
the great tithes; and when afterwards the vicarage was de- 
rived out of the parſonage, and the parſon by conſent of ths 
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(a) See for this in Yelv. 86. Cro. Jac. 116. Creen verſus Huſtin; but ſce 4 
3 Bulſt. 220. Final verſus Coilz, and 2 Keb. 212. Brown verſus Hay 
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patron and 3 endowed the 1 vicar with theſe ſmall tithes, Fox v. 
this ſhall not prejudice the pariſhioners, or deprive them of Arb. 
the benefit of enjoying their modus which they before were 
intitled to. | | 


$thly, It was objected, that the pariſhioners de jure ought to 
make the tithe graſs into hay. | 


But Lord Chancellor declared the law to be otherwiſe, and [ $23 } 
interrupted the counſel when they began to ſpeak to this, W on. 
8 RIP bound to cut 

ſzying that all the pariſhioners were bound to do was, to cut 6 id poſe + 


2 <> . to lay it intd 
down the graſs and divide it into ten parts, after which the heaps e ws 


(i) parſon was to make it into hay. And that this had been but nor bound 
to make it late 

ſo relolved in a Devonſhire caſe, (the caſe of one Reynolils;) hows hay, 

ter, in regard foreigners having meadow land in this pariſh 

nde their tithe graſs into hay as well as the pariſhioners, and 

xt paid tithe of the herbage ; and by reaſon of the other ob- 


etions above-mentioned, it would be too much in a court 


o equity to eftabliſh this modus, eſpecially where-it was in- 

ted upon (as in this caſe) that the pariſhioner's making 
Ei the graſs into hay did not only excuſe the herbage of that 
vn ound from tithe herbage, but alſo all the tithe herbage 
S 2 tne pariſhioner was to pay for any land he depaſtured 
ould tin the pariſh, tho? it might be a great parcel of paſture 
hay id, and tho the fame might be fed all the year, 

Viſmiſs the bill with coſts, but without prejudice as to any 

1 ation, that may be made touching the ſame at law (1). 
ectot, IM . - 3 —— 
led to e) See 1 Rol. Abr. 644. accord?. But ſee 1 1 Rol. one 172. contra; and 


„ the tithes are called the tithe of hay and not of graſs, | Et vide 2 Burn. Eee. 
(#0) 403. | 
and of | (1) Reg. Lib. A. 1728. fol. 511. 
g wel | 
{ one 
have 
48 > 
zS de- 


of ths 


Barry verſus Edgeworth. | Caſe 169. 
| | . c ; At the Rolls, 
Laith Only had a ſiſter the plaintiff Elizabeth, wife of the 1 Eq. Ca. Ab, 


— : : 178. pl. 18. 
plantiff Barry, and intending to marry the defendant 1 gerte 1 my 


ee, the wedding day was appointed and the wedding 2 3 IN 
a . nn 0 4 
is bought, but before marriage Judith Only falling ſick gecrees à te 
atles, theſe 
words carrying not only the lands but t allo the reftator's intareſt in the land. 
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De Term. Paſchæ, 1729. 


Banxy v. made her will, by WD LA ſhe deviſed all her land and eſtate in 


err Upper Cateſby in Northamptonſhire, with all their appurtenan. # 
[*524 J ces, to William Edgeworth of St. Margaret's, eſq; without ſay- 4 
ing for what eſtate. After the teſtatrix's death, the plaintif 
being heir at law brought her bill for the writings. 858 
The defendant the deviſee confeſſed he had the writings, but 4 0 
inſiſted that he had the inheritance and fee-ſimple of the pre- v. 1 
miſſes, and conſequently was intitled to the writings, Where. ter \ 
upon the ſole queſtion was, whether the defendant Edgewrt 4 ” 
had an eſtate for life only, or an eſtate in fee, by virtue of 3 vo 
this will ? Barn 
It was objected, that only an eſtate for life paſſed in theſe 
lands; for where a man deviſes his land and eſtate in ſuch 1 
place, it deſcribes only the thing, and not the intereſt in it 
and the words in Upper Cateſby do nothing but point out the 
locality of the thing, and lands and eſtate in this caſe are 
ſynonymous, 
(a) Salk. 236. Maſter of the Rolls : The caſe of the counteſs of (a) Bridy- 
water verſus The Duke of Bolton, ſeems to have ſettled the 
law in this point, it being a reſolution given on great con- 
ſideration, in which the Lord Cowper, when of counſel, di- 
couraged a writ of error in parliament; and the Lord Ch __ 


Juſtice Halt, who pronounced the judgment of the court 

laid it down as a rule, that a deviſe of all one's real eſtate, 
comprehends not only the thing but alſo the intereſt in it; 

The word the word [eſtate] naturally ſignifies the intereſt rather than 
. ay pA the ſubject, and its primary ſignification refers thereto; 2nd 
ther the intereſt tho? the deviſe be of all her land and eſtate in Upper Cats", 
. this * is not reſtrictive with reſpect to the ate intended v 
e 25 ] Paſs by the will, but only as to the land, as if the teftatii 
525 had land in another pariſh, (ſuppoſe for inſtance in Laut 
Cateſby) thoſe lands in Lower Cateſey could not have paſſed 

(7): Vern. 564. the will; and as the word [eſtate] (5) has been agreed 1 
. ſettled to convey a fee in a will, it would be dangerous 9 
refine upon it; for then none could give any opinion ther 

upon; and theſe words, or the like, are frequently made t 

of in wills: beſides, the word [eſtate] if it did not pab! 

fee in the preſent caſe, would be quite void; ſince the di 


of the lands did before of itſelf paſs an eſtate gor life, and 0 
| 95 | got 


De Term. Paſchæ, 


1729. 


ate in word in a will ſhall be rejected that can have any conſtruc. BARRT v. 
enan- tion (1). | | | DGEWORTH 
„bins the bil (2). 
aintiff | 
— — 
(1) As to the operation of the word 


$, but « eitate” in a deviſe, vide Bridgewater 


> pre- v. Duke of Belton, 1 Salk. 236. Che/- 
"TM. rv. Painter, ante, 335. 4bbetjon v. 

Brebwith, Ca. dem. Fal. % Caomnr 
worth r. Hiſe, Ca. temp, Tal. 234. and poſt, 
ue of 


3 vol. 295. 


Twxfaell 
Barnard, g. 


and 2 Ark, 37. 8. 
theſe 
uch 2 
in it, 
ut the 
e are 


Ridaut v. Pain, 3 Atk. 486. Coodevyn 

V. Goodwyn, 1 Vez. 228. Bailis v. 
ale, 2 Vez. 

3 Wilſ. 414. 


997. 


8.731. 28. 2 
(2) Reg. Lib. A. 1728. f. 233. 
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Caſe 170. 
At the. Rolls. 


a Eg. Ca. Ab. 
2.70. pl. 29, c. 
A freeman of 
London having 
hut one child, 
alvances that 
child in part 
analy, the child 
ſhall take 2 tull 
ſhate without 
bringing what 
ſhe had berore 
received into 
hotchpot: for 
«he only Meas 
ing of bring. 


ing the chic 5 


* 92 ntohorche 
pot is to make 
an equal: \ a - 


mong the chilg- 
161 
N 


327 ] 


63 Salk. 426. 
2 \ ern. 244z 
229, 754 


——ñ—õ ↄ3ꝓ3ỹ⸗h— per — —— — 


ä 


f $A is RES 2 5 13 
8 8 * Yb" 2 r G1 — ———— — 
1 a » . 8 2 2 n — - * £ —.—— —— — — 
4 FRM \ . ” 44 WI (had a 22 E . 0 a A * = = —ͤ— . nm rae 8 
— N f 1 * 2 3 ox e <* — — 0 < "= 8 a * — CISEN - l — — 
_— bak —ç— — was KN SEAS 9 Rr N 5 N F 9 5 2 — — > - — ” l - = - \ 
* 7 N. * 2 Pp * — 2 3 we r r * 1 9 . 4 "- S 20H — * = 8 2 r n 9 - _— — 
. " * 4 — — 2 „ 22 _ by gs, AS , waP + 7 1.2 . ” 4; r — ry ws * 4 . + = EZ = 2 > 2 J 4 \ p oy By 
N ” K 2 4 , uo N - 5 — —— - A 2 * 7 — —ů — 2 — — -34 - — 2 ard * by 812 a 7 — - A 5 — > X = 2 8 — 
* ng * 26-7 Pt... I — fret 0 —— — — a = — 7 8 — 1 r * 7 7 CES ae” * * 2 * N 4 8 . — * — x | * | 2 
" py l you” "On hy 3 r 3 5 a - A " * - * r we aa T3 >» * 3 - — — < 
oo, b 4 - - EF: i . on v7 - Ix 2 ALE - * 7 ers * = 3 - N 
. — — R wo ty 3933 7 2 — 3 2 : 5 — „ : L 7 * 4 8 n 5 = a 2 pe — 2 
a B+. * 0 * * — ES, - 1 2 _ a X * 3 1 * 1 r - $I” 2 7 * 8 . 2 2 
; n 2 2 4 be - 22 82 3 . © = | r c : rats ; ** y wr E * 
— hey vor ha . 4 — 2 „ — vt p — 5 : 5 Eng 4 of 2000 Es e . p 
—_ a 2 Pact N cabs . m_ 9 4 ASL 3s 75 Tn 4 8 — — 72 0 II - 
- - - * 9 e * - 3 cob — . * 5 1 "»>] * — y ER Apr od 2666 Dn a 
ki. — - — e K — — * i 1 K * - 2 4 4 wo . * I 8 8 
g F — 2 . L 4 a. OS” fo at” 3 . 
0 ö Ls wy - R — * 


J / AA 8 
A, Dr — - - . — — TE — 


If a freeman has 
jeicral children, 
or but one child, 
and has in his 
life time fully 
advanced that 
one child, or all 
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his children, it is the ſame as if there was no child, and the freeman may diſpoſe of bis eſtate u 
there was none, fo if « fie:man compounds with hie wife before marriage for her 6utomary PA 


's rhe ſame as i: no Witte 


wh . 
Term. S. Trinitatis, 1729. m; 
| | | | apf 

| 1 | tak 

7 e e — ſale 

| | abo 
Cleaver verſus Spurling. | ratl, 
| evid 

r Cleaver, a freeman of London, had a ſon and three leg 
daughters, and advanced all his children in marriage in 3 

his life-time; bis fon died leaving ſons, all his daughters died * 

alſo in his life-time, except his eldeſt daughter Hannah, whom TAY 

the father advanced in marriage above forty years before his 2 

death, but the certainty of the portion did not appear under Yay: 

the father's hand, vho by his will, taking notice that he had 17 

advanced his on daughter in marriage, gave to her 35 l. pro- Pig. 

vided that if the or her huiband ſhould refuſe to give a relezle nage, 

to his executors after his [the teſtator's] death, or ſhould any 450 

ways trouble or diſturb them, upon any claim or pretence by paid t 

virtue of the cuſtom of London, that the legacy of 351. giver inſiſtin 

to his daughter, ſhould go over to the children of his youngct be a fo 
Cyert, 


deceaſed daughter; and gave the bulk of his perſonal eſtate 
(being leafchold) to his two grandſons the ſons of his deceatcd 
ſon, and died leaving a wife and one only ſurviving daughter, 


To 
this leg: 
that ſhe 
Ufturbay 
Landon, | 
cuſtom, 
erer jt 


In this caſe after folemn debate, it was adjudged, 1/, tiat 
if the daughter had been advanced only in part, ſhe fhouil 
(a) ſtill have come in for her full orphanage, for that the 
child's bringing her partial advancement into hotchpot, 5 
only in order to make an equality among the children, and 


not for the benefit of the mother, or to increaſe the dead mans Krrirem, 


part, 
: a Phanage part, 
24%, That if a freeman having ſeveral children, or ot e eber 
. ol G * 1 Ty il 
child, does fully advance all his children, or his fingle child 95 
this ſatisfies the cuſtom, and is the ſame as if the teſtator hal 


no child; or if the huſband freeman before his marriage com? 


pou2d 


De Term. 8. Trin. 1729. 


pounds with his intended wife as to her cuſtomary part, it is 
the ſame as if there was no wife (1). 


24, That if the freeman ſhall have advanced his child in 
marriage, and the certainty of that advancement does (2) not 
appear under the freeman's hand, this muſt be intended and 
taken to be a full and compleat advancement ; and his Honor 
ſaid that the advancement in the preſent caſe being made 
about forty years before the death of the freeman, this decla- 
ration in the will, that-the daughter was fully advanced was an 
evidence thereof; eſpecially it being fo difficult a thing for the 
legatees in the freeman's will to prove an advancement made 
it that great diſtance of time; but it being objected, that the 
father's own declaration in his will was of very little avail, 
ſince at that rate it would be in the (a) power of every free- 
man, by making ſuch declaration to bar “* his child of the 
orphanage part: thereupon a proof was read, that the daugh- 

er's huſband had himſelf confeſſed he had received above 
1000 . portion with his wife trom the freeman at his mar- 
riage, which was ſatisfactory. 


athly, It was urged that till the 351. legacy ought to be 
paid to the daughter, and it would be hard to conſtrue the 
infiſting in a court of juſtice upon a matter as one's right, to 


be a forfeiture, eſpecially when it was the right of a feme 
covert, 


uſe To which it was anſwered, that-the father having given 


due this legacy of 35 J. to his daughter upon the expreſs condition 

| * that ſhe or her huſband ſhould make no claim, nor give any 
1.6 2 

f F diſturbance to the executors, upon pretence of the cuſtom of 

N : Landon, and the huſband and his wife have inſiſted upon the 

- k cuſtom, the Game was a forfeiture of the legacy; and how- 

dot, Io 


ever it might have been conſtrued to be intended only 77 
terrirem, yet being deviſed over, and by that means a right 


felted in the deviſee over, equity will not diveſt it, 


— — 


Phanage part, and her huſband joined in the claim, and does not claim the 35 |. legacy 
the daughter and her huſband's: claiming the orphanage part was a forieiture, and the 35 1, being 


CLEAVER V. 


SPURLING. 


If a freeman 
has advanced his 
child on mar- 
riage, and the 
certainty of that 
ad vancement 
does not appear 
under the free- 
man's hand, 
this is to be 
taken as a full 
advancement 3 
but the free- 
man's declara- 
tion alone in his 
will that he has 
fully advanced 
his child, is not 
of i ſeliſufacient 
evidence. 

(a) See Blunden 
v. Barker, 1 vols 
634, &c. 


[ *528] 


The freeman by 
his will gives 

35 J. to his 
daughter, pro- 
vided that if the 
refuſe to give a 
releaſe, or put 
the executors to 
any troubie, 
then her legacy 
of 35 l. to go 
aver to her ſiſ- 
ter's children g 
the daughter 
claims her or- 


Decreed 


(1) Blunden v. Barker, ante, 1 vol. 
643. Puſey v. Defſpouwerie, poſt. 3 vol. 630. 
IL Medcalęe v. Ives, 1 Ark. 64. 
v. Burroughs, 1 Atk. 403. 

Vor. II. | 


Wilk-16$: 8. . 
Ee 5 


— 


— 


(2) Salk. 426, 1 Vern. 216. 2 Vern. 
Fawxrener v. Watts, 1 Atk. 406. 
Elliott v. Collier, 3 Atk. 527. and 1 
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[ 529 ] 


De Term. S. Trin. 1729. 


CTA v. to this legacy being veſted in a third perſon, a court of equity 
SPURLING. 


could not diveſt it. 


And the Maſter of the Rolls compared it to the caſe of a 
deviſe of a legacy to a child, upon condition (1) that ſhe mar- 
ried with conſent of the executor; but if ſhe ſhould not marry 
with ſuch conſent, then the legacy to go over; though this 
(he ſaid) was againſt the rule of the civil law, according to 
which maritagitim debet eſſe liberum, yet it is a good condition by 
our law, and when the legacy is once veſted in the deviſce 
over, equity cannot fetch it back again. Alſo there was no 
colour to help the defendant the daughter to her 351. legacy, 
ſince ſhe had made no claim to it by her anſwer z and as to its 
being the right of a feme covert, all perſonal things were under 
the power of the huſband, who could either releaſe or for{cit 
them; wherefore the court decreed that the daughter was 
barred of her cuſtomary part, as being fully advanced, and 
likewiſe that ſhe and her huſband had forfeited the 357. legacy 
by her claiming her orphange part and by reaſon of the deviſe 
over (2). 


8 1 
* . — * 8 


1 


<A” — 


(1) Vide Peyton v. Bury, poſt. 626. fol. 314, 


(2) Bill diſmiſſed, Reg. Lib. A. 1728. 


Caſe 171. 


At the Rolls. 


1 Eq. Ca. Ab. 


243+ pl. 3. 
2 Eq. C2. Ab. 


457. ple 2. 


458. pl. 4+ 
837. pl. te 

A. makes two 
executors B. 
and C. appoint- 
ing them reſi- 
duary legatees; 
B. dies, the 
whole ſhall ſur- 
vive to C. 


Cray verſus Willis, 


- þ Bequeathed the ſurplus of his perſonal eſtate to B. and 

C. making them executors, and died; upon the death 
of B. the queſtion was, whether this being a matter legatory 
and ſucable in the ſpiritual court {where ſurvivorſnip wouls 
not be allowed} the ſurvivor ſhould be liable to account will 
the repreſentative of the deceaſed executor? and after tim! 
taken to conſider of the caſe, his Honor now gave his opinion, 


Maſter of the Rolls: A right of ſurvivorſhip is as good 85! 
right by deſcent ; neither is there any thing unreaſonable (1 q 
or unequal in the law of jointenancy, each having an equa 
chance to ſurvive; and the duration of all lives being uncer 
tain, if either party has an ill opinion of his own life, he ma 

— 


(1) Vide Barker v. Giles, ante, 281, 


Staples v. Maurice, 7 Bro. P. C. 49 


{eve 


Bui 
lands 
and hi 
by the 
ſointer 
died fi. 
Pretty | 
CALCU 

But 

ſhall- n. 
tual cou 
rule is 3 

Kuß. 
of a leg. 
0 purſu 
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fall by 0 
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De Term. S. Trin. 1929. 


ſeyer the jointenancy by a deed granting over a moiety in Car. 
truſt for himſelf; ſo that ſurvivorſhip can be no hardſhip, is, 
where either ſide may at pleaſure prevent it. It is plain that 

at law in caſe of a grant of a term for years to two, the thing 

granted muſt ſurvive, if the jointenancy be not ſevered, 
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The hardeſt caſe of a jointenancy, and which was thought Wi | 
ſo to be in the houſe of lords, was that of Milbinſon verſus | 
Segrman Cited in Cook verſus Cook, 2 Fern. 545. where one 
deviſed lands to his two daughters and the heirs of their bodies, 
one of them died leaving iſſue, and the ſurvivor claimed the 
whole, they having been jointenants for life, with ſeveral in- 
heritances; the lords were inclinable to give a moiety to the 
ifue of the daughter who died firſt; but the judges informing 
their lordſhips, that the law was ſettled in this point, they 
would not alter it. A right of turvivorſhip is much more reaſon- 
able than a right by occupancy; and yet this latter, as uns 
:caſonable as it was, prevailed until the ſtatute of frauds took 

IC Way, = 885 


But put the Caſe of a truſt inſtead of a legal eſtate, or ſuppoſe 
— WH nds are granted for years to A. in truſt for B. and C. B. dies, 
and his executors get a moiety of the terra aſſigned to them 
by the truſtee, yet a court of equity. would help the ſurviving 
ivintenant to that moiety. againſt the executors of him who 
died firſt. 2 Fern. 556. Allen verſus Smailnan. Now this is 
pretty near the preſent caſe, which is that of a truſt, ſince every 


* executor after debts paid, is a truſtee for the legacies. 
death But it is objected, that in caſe of a legacy given to two, it 
tor fs ſhall} not ſurvive, becauſe a legacy is recoverable in the ſpiri- 


would 
t with] 
time 


tual court, where the rule of the civil law takes en, which 
rue is againſt ſurvivorſnip. 


R:jp, I do not ſee that a court of equity ſhould, even in caſe 

of a legacy, judge according to the civil law, bur ought rather 

to purſue the common law, which i is the general law of the 
jand; for all legatees are volunteers, and ought to ſtand or [ 5311 
fel by the rules of the common law. And that this court | itt 
does in other cafes determine the right of legacies according | Ul 14 
tv the rules of the common, and not of the civil law, is plain 4 [1 
tun a common caſe : as ſuppoſe I deviſe ro my daughter | 
deco, on conditicn that ſhe marry with her mother's con- 
| E ca ſeut, 


nion. 
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Cray v. 
W1LLIS. 


De Term. 8. Trin. 1729. 


ſent, with a deviſe over in caſe ſhe does not marry with ſuch 
conſent; if the daughter does marry without her mother's 


conſent, a court of equity determines the deviſe over and the x 
condition to be good, though the civil law ſays they are both pe 
(a) See the pre- (a) void, for by that law uaritagium debet eſſe liberum. And th 
ls ps. if a court of equity is to determine according to the rules of ere 
the common law in the caſe of one legacy, why not in others? a7 
Beſides, in cafe of a legacy or term for years given to two, 11 
if the executors aſſent to the legacy, and one of the legatees anc 
dies, the legacy then will be admitted to ſurvive, becauſe by mo 
the conſent of the executors the legacy is become a legal pro- hav 
perty, and conſequently determinable according to the rules 1500 
of the common law. ths | vii; 
Now it is not very reaſonable that when the debts are all and 
paid (as they are in this caſe) the executors delaying to give vivo 
their content to do what in equity they ought, nay what they a ſu; 
are compellable to do, viz. to conſent to a legacy, ſhould des Vou| 
fer the veſting a legal right in a third perſon, caſe 
Bur if this were ſo, here is an implied affent : If ] deviſea dee a 
term for years to my executor, who enters generally, he may deriſ 
prima facie take as legatee, this being more for his advantage; conie 
tho' it is otherwiſe where J deviſe a term to my executor for turns, 
life only, with remainder to J. $, Becauſe if the term were theref 
veſted in the remainder-man, it could not be diveſted out of in the 
ſ 532 ] bim again, and ſo might make a devaſ/tavit, 1 Rell. Mr. big. By 
Cro. Eliz. 347. Pannel verſus Fenn; and tho” the preſent caſe ſurvive 
is of a deviſe of a ſurplus, and it muſt be admitted, that until —_ 
debts, Sc. are paid it cannot be Known what the ſurplus is, (1) R 
yet here where all the debts and legacies are paid, it may well 
be known what it is, and ſo there may be an aſſent to this le- 
gacy. Farther, if theſe two joint reſiduary legatees ſhould 
be taken as tenants in common, then if one of them had died 1 
in the life of the teſtator, one moiety of the perſonal eſtate ＋ : 
(1) would have gone to the next of kin to the teſtator ac- Wy 
cording to the ſtatute of diſtribution, which would hardly be 2 
admitted. | | 5 
As to authorities, tho' there may be ſome ſcattered ones "ah 557 
againſt ſurvivorſhip, in caſe of a legacy's being bequeathes 0 ene 
— | | — at 
| 224 way 
(1) Bagwwell v. Dry, ante, 1 vol. 700. Page v. Page, ante, 489. 1 8 thei 
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two, yet the laſt and moſt conſiderable authority is in Cx Ax v. 
1 Vern. 482. Lady Shore verſus Billingſley, (the ſame caſe re- WILLIS, 
ported in Fones [Thomas] 162.) where it was adjudged before 

the delegates, decreed by Lord Keeper North, which de- 

cree was alſo affirmed by Lord Jefferies, that where a ſurplus of 

a perſonal eſtate was deviſed to A. and B. this was a joint de- 

viſe, and ſhould ſurvive; and that it was the ſame as if . 

and B. had been made joint executors, and A. had poſſeſſed a 

moicty of the goods and died, in which cafe the ſurvivor ſhould 

have all; and there it is ſaid, that the caſe of Cox verſus Duane 

inch, which in x Chan. Caſes 238. was at firſt decreed to the 
diſſatisfaction of the bar, was reverſed upon a rehearing; 

and agreeably thereto, (viz). that there ſhould be a ſur- 

vivorſhip, was decreed in 2 Chan. Caſes 64. where a deviſe of 

a furplus was to executors; and the Lord Chancellor ſaid it 

would ſurvive upon the death of either; his Lordihip in that 

cale making uſe of this expreſſion, the fudges will have it ſo. 
dee allo Jones [Thomas] 130. Baſtard verſus Stukely, where a 
Cevife was of the ſurplus to two, upon which the executor 
conſented, and then one died, this conſent of the executor [ $321] 
turned the right of the legatee into a legal property, which 
therefore ſhould ſurvive, accordingly I think the ſurvivor muſt 
in the preſent caſe take the whole (1). 


By which this point ſeems now fully ſettled in favour of 
ſurvivorſhip (2). 


—— — 


3 vol. 115. 


by 8 4 
— =>. . 


(1) Reg. Lib. A. 1728. fol. 475. (2) Willing v. Baine, poſt, 
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Poulſon verſus Wellington. Caſe 172. 

5 8 7 Lord Chan- 
HE plaintiff, as adminiſtrator of his late wife Mary, cellor KIx G. 
who was the widow of one Vellington, a freeman of 2 Eq. Ca. Ab. 


; | ; 131. pl. 3. 
lunchuz brought this bill for the recovery of four ninths of A vide of a 


Vellin | 8 freeman of Lon- 1 
MHellington the freeman s perſonal eſtate. Pore” i 


a 
A 
AY \ 


* 
— 


— * 


200 h f | children, and 
«ed inteſtate, was intitled to four ninths of his perſonal eſtate, and having by deed aſſigned over her 


ar niaths for her ſeparate uſe in caſe of marriage, and to ſuch perſons as ſhe ſhould appoin', and 
fluch appointment, then to her children; the widow intending to marry a ſecond huſband, 
„ aather deed to which the intended huſband was party, in confideration of the intended m1:riag2y 
"4 of 2ſettlement made on her by him, recites that if ſhe did not diſpoſe of her four ninths, he 
0124 would ve intitled thereto, and then aſſigns it over to trufces in truſt for the intended huſband 
. their joint lives, ſubject to her controul and diſpoſal by writing, and dies without diſpuſing 
Vecreed the ſecond huſband is a purchaſer, and the recital, that he would be intitied to it af 


4* mould not diſpoſe of it, was a gift. 
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WELLING= 
TON, 
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The caſe was; Wellington the freeman had a wife, the faid 
Mary, and three children, and died inteſtate; Mary the widow, 
after the death of her firſt huſband, and before her ſecond mar. 
riaze, by indenture dated the 3oth of November 171, afligned 
five ninths of ner late huſband's perſonal eſtate in truſt for her 


children, and as to the four remaining ninths, to which ſhe 


was intitled, (three ninths as her cuſtomary part, being a free. 
man's widow, and a third of a third being the dead man's 
part, which made another ninth, and belonged to the widow 
by the ſtatute of diſtribution of inteſtate's eſtates,) the widow 
by her ſaid deed of the 3oth of November 1719. aſſigned theſe 
four ninths to truttces, in truſt for her ſeparate uſe for her life, 
in caſe ſhe ſhould marry, and afterwards in truſt for ſuch pur. 
poles, and ſuch perſons as ſhe ſhould by deed to be atteſted 
by two witnefles appoint; and for want of ſuch appoint- 
ment, to her children by the firſt marriage; but the huſ. 
band which ſhe fnould marry, on his ſurviving her, to 
have 2007. out of the four ninths. Afterwards, ſhe having 
agreed to marry the plaintiff, by indenture dated the 11th 
January 1720, to which the plaintiff was a party, and atteſted 
by two witneſtes purſuant to the power, reciting that ſhe had 
before ſettled the chilerens five ninths in truſt for them, and 
hat in caſe ſhe ſhould make no appointment of her own four 
ninths, they wertld belong to her then intended huſband the plaii- 
tiff Poyulſor, by this deed aſſigned her ſaid four ninths in truit 
tor che plaintiff /7ou{on curing their joint lives, but ſhe 10 
have the management and ordering the:eof during the cover- 
ture, or by any writing duly atteſted to appoint it over; and 
the plaintiff Poulſen by this indenture covenanted to ſettle 2 
leaſehold eftate upon the wife for her life, and afterwards te 
the iſſue of the marriage. The plaintiff Po//on married tl: 
faid May, and ſhe afterwards dying without iftue by him, aud 
without making any appointment, 

The queſtion was, to whom the wife's four ninths ſhouls 
go, whether to the ſecond huſband, or only the 2004. to go 
him, and the reſidue to her children, for want of an appoint- 
ment made by the wife after the ſecond marriage? 


Lord Chancellor for ſome time much doubted thereof, ſot 


that the plaintiff the huſband had notice of the wife's fillt 


deed ; but becauſe he was a purchaſer of theſe four ninths, and 
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without making an * appointment, the plaintiff zhe ſecond huſband 
would be intitled thereto, which, tho' but (1) a recital, yet 
ſhewed the intention and agreement of the parties, and a- 
mounted to an [informal] appointment, and as no ſtrict form 
is requiſite to conſtitute ſuch appaintment, and ſince the latter 
deed varied the power reſerved to the wife, the firſt deed re- 
quiring that it ſhould be by writing atteſted by two witneſſes, 
and yet by the latter deed, the power of appointment reſerved 
to the wife being by any writing duly atteſted, (in which caſe 
a writing would have been duly atteſted, tho' it had but one 


t being recited in the laſt deed, that in caſe the wife died Povtson v. 


WELLING- 
TON. 


4 


May 1730. 


witnels ;) 8 : | 

, | | | 
5 For theſe reaſons his Lordſhip, yet with ſome heſitation, 
8 decreed (2) the four ninths to the plaintiff the ſecond huſband, 
4 but at the ſame time declared it to be clearly his opinion, that 
0 if the plaintiff the ſecond huſpand had no notice of the firſt 
to deed made by the wife while the was a widow, this would 
12 have been a void deed, and fraudulent as againſt him (3), 
8 This decree was afterwards affirmed an an appeal to the 
0 houſe of lords. - 
1ad | 

4 5 : 
15 1) Vide Bamficld v. Popbam, ante, the name of Poulſon v. Darby. 
. I vol. 59. | (3) Sed vide King V. Cotton, poſt, 
Tr (2) Reg. Lib. B. 1728. fal. 387. by 674 | 
rut h — 


Powell ver/us Price & al', & e contra, In 
” Scacc', 


PON Sir Thomas Powell's marriage with £Zl:zabeth 

Manſell, and in conſideration of it, and of 5000 4, 
portion, by articles dated the 2d of Murch 1693. for making 
proviſions for the iſſue of that“ marriage, Sir Thomas Powell 
covenanted with the wife's truſtees to make, do or execute, 
one or more conveyance of the premiſſes in queſtion in Car- 
rarthen/aire, and for the better directing the making of the 


10uld 


g0 90 


point 


of, fot 


cf the firſt martiage, if no ſon; huſband has one daughter by the nr wite, ſutters a recover, and 
S M. matries a ſecond wife, and takes notice of the firſt marriage articles in his jecond marriage ſettiementz 
'£, and 0 daughter dy the firſt marriage barred by this recovery. 
+ E E 4. {aid 


Caſe 173. 
( *536 ] 


2 Eq. Ca. Ah. 
40. pl. 3. 
Articles an 
marriage to ſet- 
tle lands on 
huſband and 
wite for their 
lives, remaindey 
to their ſ. rit, 
&c, lon of the 
marriage, re- 
mainder to the 


belrs male of the body of the huſband by any wife, remainder to the heirs of the tody of the 
baband by the fuſt wite, remainder to the huſband in ie, with proviſions for the daughters of 
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ſaid ſettlement, to the uſe of himſelf for life, without waſte, 
remainder to truſtees and their heirs during his life to preſerve 
contingent remainders, remainder as to part, to Elizabeth the 
Wife for her jointure, remainder as to the whole, to the uſe of 
tne firſt, Fc, fon of the marriage in tail male ſucceſſively, re- 
mainder to the heirs mate of his own body, (z. e. by any wife) 
remainder to the heirs of his body by his ſaid wife Elizabeth, and 
for want of ſuch iſſue, remaiader to the right heirs of Sir 
T homas Powell himſelf, In which articles there was a clauſe 
impowering Sir Thomas Powell and his lady to make leaſes 
at the old rent; alſo a clauſe, that if Sir Thomas Powell ſhould 
die without iſſue male by Elizabeth, and there ſhould be daugh- 
ters, if but one daughter, then ſuch daughter ſhould have the 
ſum of 3000/7. if more daughters than one, 4000/7. among them, 
and this was agreed to be ſecured on ſome part of the eſtate, 
The fact happened to be, that there was but one daughter 
by this marriage, Elizabeth married to the defendant Sir Jahn 
Price, and no fon. 
Sir Thomas Potbell ſurviving his firſt wife Elizabeth, and in- 
tending to marry a ſecond wife, Judith the daughter of Sit 
James Herbert, ſuffered a common recovery of the premiſſes, 
and by leaſe and releaſe dated the 25 F 26 Fuly 1698. ſettled 
his whole eſtate to the uſe of himſelf for life, remainder as to 
part, to the uſe of his ſecond wife for life, remainder to the firſt, 
Sc. ſon of the ſecond marriage in tail male ſucceſſively, re- 
mainder to truſtees for 500 years to raiſe 5000 /. for daugh- 
ters of the marriage, (if no ſon) remainder to Sir Thomas 
Pawell in fee; as to the other part of the premiſſes, to the 
uſe of truſtees for ninety-nine years, in truſt, after Sir Thomas 
Powel's death, to raiſe 3000 J. for Elizabeth, daughter of Sit 
Themas Powell by the firſt marriage, (now lady Price) ; and 
this was declared to be in ſatisfaction of all monies ſhe was in- 
titled to by the firſt marriage articles; and in the mean time 
ſhe to have 1001. per annum for ker maintenance, remainder 
to Sir Thomas Powell and his heirs. Three of the Marfel 
(relations of the firſt wife) were parties to this ſecond mar- 


riage ſettlement. Sir Thomas Powell had iſſue three daughters 


by his ſecond wife, but no fon, and died in Auguſt 1720. 

The queſtion was, (here being notice of the firſt marriage 
articles, by which there was a limitation, after that to the heirs 
77 
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of Sir Thomas by Elizabeth his fit wife) whether this being 


PowELL v. 
in caſe of articles, ſhould not be taken as if the limitation had Price. 
been to the daughters of Sir Thomas Powell by his firſt wife, for 
then they could not be barred by the recovery. 

For Sir John Price and his lady it was inſiſted, that her 
mother and the iſſue of the marriage (and conſequently the 
lady Price as being the only child of the marriage) were pur- 
chaſers in conſideration of the marriage and the mother's 
portion of 5000 J. That the limitation 10 the heirs of the body 
i Sir Thomas Powell by Elizabeth his fir/? wife, being by way 
| of articles, muſt be the ſame as if it had been to the daughters; 
. for it could not be intended in favour of the ſons of that mar- 
e riage, there being an expreſs limitation before to them; and 
1, tho” if this had been in a ſettlement, there being a precedent 
. limitation for life to Sir Thomas Powell, it would have been an [ 538 ] 
er eſtate-tail in um, and barrable by the common recovery, yet 
bn it was otherwiſe where it reſted upon articles; for in that caſe, 
an expreſs eſtate for life being limited to the huſband, (as here) 
n- luch expreſs eſtate excludes the railing or veſting of any dif- 
Sir crent eltate in him, by virtue of any limitation to the heirs of 
es, is bedy ; and ſo it was determined in the caſe of (a) Vaſt and e r 
led Lrri//ey, which tho? adjudged in the exchequer contrary to what 
to was now laboured for, yet that judgment was reverſed in the 
irt, touſe of lords; likewiſe in the caſe of Trevor (b) and Trevor (3) See vol, 1. 
re- decreed firſt by Lord Chancellor Macclesfield, and afterwards 522. 
igh- airmed in che houſe of lords, as alſo 2 Vern. 526. Leonard 
md! verlus Farl of Suſſex, and Mhite verſus Thaornborough, 2 Vern. 
the 102. It was admitted there was a prior limitation in the articles 
_—— to the heirs male of the body of Sir Thomas Powell by any wife, 
F Dil but this being by way of articles mult have the ſame conſtruc. 
and tion as if ic had been to the ſons of Sir Thomas by any wife, and 
s in- the luvſeguent limitation was to the heirs of the body of Sir 
time 


Thomas Powell by Elizabeth his fit wife, ſo that the daughters 


inder dy the firſt wite were then in view, their further advancement, 
anſelb upon the contingency of iai.ure of iſſue male, in contempla- 
mar- tan of the parties, and the benefit of ſuch contingency was 
phters to be au addition to their portion, and might well be intended 
to make it up equal to what their mother brought, which was 

riage Sol, and though there was a portion of 30007. for one 

heirs daughter, and 40001, for more daughters by the firſt marriage, 

L lach heb tais was a proviſion which was to come to them in all 


9 3 events, 
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Piverfity be- 
twixt a limita- 
tion by marriage 


PowErL v. 


a ticles to the 


heirsof the body 
of the man and 
he heirs female 


of the body of 
the man; and 
ſons more a- 


voured than 


daughters. 


poſtponed to the limitation to the heirs male of the body of dit 
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events, but then the daughters by the firſt marriage were ta 


have the benefit of this contingency beſides, to have the lang 
if there were no ſons, which would be ſome nn 
for the ſmallneſs of their portion, 

It was alfo admitted, that if the truſtees or ſecond wife had 
no notice of the articles made on the firſt marriage, then thei; 
being purchaſers without notice, would have been a bar to the 
plaintift's claim by the articles, 


On the other fide it was ſaid and reſolved, that though here 


was notice of the marriage articles, yet the 3000 /. ſecured by 


the ſettlement on the ſecond marriage, was an actual ſatisfac- 


tion of all demands by theſe articles; and though a limitation 


by articles to the heirs maie of the marriage, after an expreſs 
eſtate for life to the father, ſhall be taken to mean a remainder 
to the firſt, Sc. ſon, it does not follow, that ſuch a limitation 
to the heirs af the body, myſt be equivalent to a remainder 
limited to daughters; eſpecially in this caſe, where they were 


Thomas Powell by any wife, and where there was an expreſs 
pecuniary proviſion made for the daughters by the firſt wiſe, 
which was all the ſaid daughters were ta depend upon; beſides, 
that ſons are of a different conſideration in equity from daugh- 
ters, they being to ſupport the name of the family, which 
daughters do not; alſo in the general courſe of marriage ſettle- 
ments, daughters are provided for by pecuniary portions, and 
not by land; that the legal eftate being now in thoſe who 
claimed under the ſecond marriage ſettlement, and had an 
equal equity, it would be hard to take the benefit of the len 
from them, by raking into old ſtale articles, and diſturbing 
ſettlements made on valuable confideration, as that in the 
preſent caſe was, where the parties had both the law and 
equity an their ſide, As ta the caſe of e verſus Erri) 
that, it was true, was adjudged in the houſe of Jords contrary 
to the decree made here in the exchequer; yet if there ſhould 
de any differenoe betwixt that and the preſent caſe, there miyit 
be reaton to lay hold of it; now there was this diverſity; u 
the caſe of Vet verſus Erriſſey no portion was provided for the 
daughters of the firſt marriage; in the preſent caſe portions 
in all events are ſectred to ſuch dauyhters, In V veris 
Erriſſey, after the limitation in the articles to the heirs male of 


the body of the huſband and wife, with remainder to the beit 
. ma 


wife, 
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male of the body of the huſband by any wife, came the re- PoweLt v. 
mainder to the heirs female of the body of the huſband by the firſt PRICE. 
wiſe, &c. ſo that the daughters were more immediately in the 

view and contemplation of the parties in that, than in the 

preſent caſe. | 

Betides which, it was obſervable (as Mr. Baron Commins 

laid) that in the year 1693, when theſe articles were made, it 

was ulual to conſtrue a remainder to the heirs male of the body 

to mean and intend the firſt, Sc. ſon of the marriage; and if 

„„ it would be reaſonable to interpret articles according to 

me time in which they were executed; neither ought length 

of time to make any alteration in favour of the daughter by 


_ I "_ 44121 2 2” - 
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the firſt marriage, who had what was then thought and agreed 
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upon to be a competent proviſion for her; that it was a ma- 1! 

on terial circumſtance in favour of the ſecond marriage ſettle- I 
ler ment, that three of the Manſeils (relations to the firſt wiſe) I: 
ere were parties thereto; from whence it ſeemed that by the ge- l 
dit | nerai opinion of the relations of Sir Thomas Powell's firſt 3 
es wife, this 30007. in all events was thought a ſufficient pro- i 
iſe, on for lady Price, the only daughter by the firſt marriage, | 

les, waich might reaſonably induce the court to think ſo too. And 


breche ſame reaſon that lady Price would come in for the T $61 
*\ate, ſhe might have barred the ſecond wife of Sir Themas 54 
#50! of her jointure, if ſhe had been living, and likewiſe her 


daughters of their pecuniary portions, which would be very hard. 


Wherefore it was decreed, that lady Pi ice was not intitled 
o the premiſſes in queſtion by virtue of the limitation in the 
nt marriage articles, to the heirs of the body of Sir Thomas 
P.wvell by his firſt wife (1), 


— 


al „* & 
— — 


(1) Vide Weſt v. Errifey, ante 349. Hart v. Middlchurſt, 3 Atk. 371. 
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Whitchurch wer/us Golding, Caſe 174. 


hould | 1 8 Lord Chan- 
1. 1 | [ ON a demurrer for not annexing an affidavit, that the cIlor Kix 
} 4 1 0 % 8 o 7 
n * dced inquired after by the bill was not in the cuſtody \ ta 0. 0 
1 vie plaintiff, and upon debate of the matter, and looking 14. pl. 4. 
Of l 


into the caſes in 1 Chan. Coſes 11. (anonymus) and (a) 1 Vern. e 


189. it was ruled by Lord Chancellor, that if a bill be brought 1 1 8 
3 ; . , O Have the deed 
o tor diſcovery and delivering up of a deed or deeds, and delivered up, ma 
| 5 need of annex 
3 affizit that the deed is loſt; ſecus if relief be prayed generally, as to recover the money on 
ud, (G) 1 Vern. 247, 210. 1 Chan. Ca. 231. Sed 1 Vern, 59, contra. 


which 
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Caſe 175. 


De Tem, 1729. 


Wur- which prays no other relief, there it is not neceſſary the plain- 


py ROH Y. tiff ſhould annex an affidavit that he hath not the deed or deeds 
OLDING, : 


in his cuſtody; for it cannot be intended a man will bring a 
bill only for diſcovering or delivering up of that deed which 
he himſelf is poſſeſſed of; but if the bill be for relief generally 
upon any deed or bond, as to recover the money upon the 
bond, or the profits of land under the deed, in this or the like 

cafe, there muſt be an affidavit annexed to the bill, that the 
deed is not in the plaintiff's cuſtody, becauſe ſuch a bill does 
by conſequence ſeek to transfer the juriſdiction from the com- 
mon law to the court of equity (1). 


And note, the very next day in the caſe of Saunders verſus 
Stephens, on demurrer to a bill for want of an affidavit annexed, 
that the deed was not in the plaintiff's cuſtody, the Lord 
Chancellor gave the ſame rule, with the ſame diverſity (2). 


[ 542 ] 


Sh Fg __— 


(1) Demurrer over-ruled. Reg, Lib. (2) And fo, Anon. 3 Atk. 17, Dor. 
B. 1728. fol. 422. by the name of mer v. Forteſcue, 3 Atk. 132. 
Whitworth v. Golding, | 


| Tynt ver/us Tynt. 
At the Rolls. 1 
A. is principal A Was appointed receiver of the plaintiff Sir Hafwell Tyrt's 


C02 — . . . 2 9 
ei eſtate during his infancy, and B. and C. were the ſureties 
aud B. and C. of A. all joining in a recognizance to the late Maſler of ihe 
are ſureties ; A. : : 555 N | 
does afterwards Rolls (Sir 7% Trevor) to account yearly. 

Jointure his wite | 

before marriage in ſome lands, without notice either to the wife or her friends of this recognizancty 
and deviſes his real and perſunal eſtate to B. one of his ſareties, and dies. Firſt the perſonal eſtate 8 


A. the principal_#h:1l be app ied towards this recognizance, then his land deviſed, the deviſee being 


a volunteer, next the paraphernalia of the wife of, A, the principal, and laſtly the two ſureties ſhall 
contribute to make up the deficiency. 


There was 3009/7. found in arrear in A.'s hands, who, 
2 . . a | . 12 
after giving this recognizance, ſettled a good part of his lands 


in jointure upon his wife before marriage, neither the wife not 


her friends having notice of the recognizance when the ſet- 
tlement was made. A. the huſband, who was the receiver, 
by his will deviſed all his real and perſonal eftate to B. one . 
his ſureties, making him his executor, and died; the plaintif 
Sir Haſtoell Tynt put the recognizance in ſuit, upon which the 
widow of A. the receiver, who was the jointreſs, prayed that 
the perſonal eſtate of her huſband might be fr liable, and het 
bona paraphernalia exempted z 2dly, the land deviſed to 2 the 
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ſurety; and in the next place, the jointreſs being a purchaſer 
without notice, that the land of the other cognizor the ſurety 
ſhould go towards ſatisfaction of the recognizance. 

Maſter of the Rolls : It is plain, that all the perſonal eſtate of 
A. the principal cognizor ought to be firſt applied to ſatisfy 
this recognizance, then the land deviſed by A. to B. the ſurety, 
for ſuch deviſee is a volunteer, and the jointreſs a purchaſer ; 
but as to the lands of the other cognizor the ſurety, they ought 
to be laſt applied, and the jointure muſt be liable before theſe, 
for all the eſtate of the principal cognizor ought to be firſt 
ſubjected ; and tho? the jointreſs be a purchaſer, yet as ſhe 
claims under the grant of the principal cognizor, ſhe can 
only ſtand in his place, and be in no better caſe than he him- 
let was, and it reaſonably and probably might be an induce- 
ment for the ſureties to be bound, that they ſaw the principal 
ſciſed and in poſſeſſion of ſo large a real eſtate, and the prin- 
Pd cognizor cannot by his own act, as againſt the ſurety, 

diicharge any part of his real eſtate, A being liable at law, 


1 ought to be fo in conſcience, 

Mr. Sclicitor General: If the jointreſs pays off the cognizee 
of the recognizance, and takes an aſſignment of it, then ſhe 
may extend it at law, and the ſurety ſhall have no remedy in 
equity againſt her, ſhe being a purchaſer without notice; for 

nt's tao' the recognizance be a record, yet in equity the purchaſer 

ties 15 not bound to take notice of it. 

"ihe Cur': This is not the caſe; for you neither have, nor are 
| like to have, this alignment of the recognizance, it being 

_ made to the late Maſter of the Rolls, and the court will hardly 

_ dreck an aſſignment of it to load a ſurety. But even at law, 

5 ſhall i! tae jointreſs ſhould get an aſſignment of the recognizance, 


and endeavour to load the ſureties, then they may have an 
aura que reld, inſiſting that all the principal cognizor's land 
either in his own hands, or in the hands of any alienees, ought 
to de liable before any of the ſureties lands be extended. And 
5 to the bona paraphernalia of the widow, tho” there be debts 
more than the perſonal eſtate will extend to pay, yet as theſe 
e liable only in favour (1) of creditors, and not of the heir, 
nor of the deviſee, who ſtands in the place of the heir, and 


eee comm << 0 I GE 1 


( 544 ] 
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(i) Tipping v. Tigging, ante, 1 vol. 730. 
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is heres fatus; if the lands deviſed be ſufficient to pay "* 

the recognizance, the bona paraphernalia ſhall be enjoyed by cal 

| 3. the widow; but if thoſe deviſed lands ſhould prove inſufficient, pla 

F | 1 the bona paraphernalia muſt be ſubject before the ſureties lands did 

| hs | {hall be extended (1). g gra 

is — 929888 T2 „ Ay 

| . | (1) Reg. Lib. B. 1728. fol. 478. eſta 
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4 Caſe 176. Neal's Caſe. 
1 Lord Chan- | : 5 
3 cellor King. WO ſiſters of a Junatick petitioned for the cuſtody of 
| 5 a her perſon, The petitioners were not the heir at law, A. 
1 & ASA but a deceaſed brother's ſon was; the lunatick's eſtate con- 5 
1 O Odjectton Fo 7 
141 mat the com- lifted of 700 l. in money, and a freehold eſtate of 50 l. per and t 
7 mA * per 8 62 annum for her life only; and a niece, a deceaſed ſiſter's daugb- 3 
22 0 . : . 0 . . UK 
. * is the next ter, put in a croſs petition, recommending a third perſon to feded th 
_ ot kin to the lu- = to ſup 
„ matick, and will be committee, 5 
Fr 3A come in for a 5 0 
ol: {hare by the Qatute of diſtribution, it being for the intereſt of the next of kin to prolong the lunatick' n 
„ Ute, whereby his perſonal eſtate will be increated, | A. in 
1 A F * . ö Witho! 
. Objected againſt the two ſiſters, that there being a perſona! ns 
, . 8 F . . . 1 a8 N 
4 eſtate, they would be intitled to a diſtributive ſhare thereof : I 
3 3 rards 
within the ſtatute, for which reaſon being likely to gain by tie A 
: : Y 4 8 ac 
death of the lunatick, they ought not to be the committees; 
ſo that the perſon whom the niece recommended ought to hae Lord 
it rather than the ſiſters. mm} 
| 15 ; „ luſlicier 
Mr. Szlicitor General: There is not the ſame objec! but the 
againſt the next of kin of the lunatick, on account of the pet- bis poct 
(a) See Judge fonal eſtate, as there is againſt the heir (a) with regard tothe of. 
Dormer's calc peop 


Gate, 46 2. real eſtate; for the perſonal eſtate may increaſe, and probadip 
| 545 J will by good management during the life of the lunatick; 
thus the longer the lunatick lives, it will be the better for itt 

next of kin, conſequently it is for their intereſt to preſerve and 

prolong the lunatick's life, whereas the real eſtate cannot be 

increaſed +, 
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And it appearing that the niece who had preferred the cr 
petition, did recommend a neceflitous man to be the con 
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mittee of the perſon, one who was a day-labourer and a mole- NT AT's caſe, 


catcher, and had but a very mean cottage, with only one fire- 
place in the whole houſe, (which was an argument the niece 
vid not care what became of her lunatiek aunt) his Lordſpip 
granted the commitment of the perſon of the lunatick to her 
two ſiſters, and both parties agreed that the commitment of the 
eſtate ſhould go to one Bean a neighbouring gentleman of a fair 
character, who was likely to manage it to the beſt advantage. 


Ex parte Puleſton. 


4. Took out a commiſſion of bankruptcy againſt B. and 
kept it for ſix months without doing any thing upon it, 
und then executed it, and B. thereupon was found a bankrupt. 


bi o perſede it. 


4 On a petition to ſuperſede this commiſſion, it was faid by 
| 4. incxcuſe for his having kept the commiſſion ſo long by him 
without executing it, that he was not certain at firſt his proof 
was ſuficient to find B. a bankrupt, but it appeared aſter- 
wards there were good grounds for a commiſſion, and-that B. 


was accordingly found a bankrupt, . 


onal 
ret 
y the 
dees; 


have Lord Chancellor: It was very ill done in A. to keep the 


commimon ſo long in his pocket, and unleſs, or until he had 
luſicient proof of the bankruptcy, he ought not to have taken 
but the commiſſion, which, by having been kept ſo long in 
bis pocket, may have been the means of drawing in multitudes 
« people to give credit to the bankrupt, and of furniſhing 
bim with opportunities of defrauding many; wherefore, for 
tiample ſake, let the commiſion be ſuperſeded, 


eQio! 
e peſ- 
| to tht 
-obadif 
natick 
for we 
ye and And it being ſaid, that this would only bring a freſh ex. 
nnot de 3 upon the bankrupt's eſtate, the charge of another com- 
mihon, þ;s Lordſhip replied, he would take care that the formet 
cnmmon ſhould not be at the charge of the bankrupt's eſtate, 


e co) 
> CoM 


Ex 


Caſe 199, 


Lord Chan- 
cellor KN. 


2 Eq. Ca. Ab. 
128. pl. 3. 
One ſues out a 
commiſſion of 
bankruptcy, and 


fo c months keeps it, without doing any thing upon it; the court, for this reaſon only, ſaper- 
„the commiſſionz tho' it was executed, and the trader found a bankrupt befor any application 


[ 546 ] 


CO a — —-— — — — i - 


- = ya * — > 17 4 
* * 8 uy by 3 uw HW J 3 <1 n "IG | I bs * Ut rindi 1 
Y Sg _—_ 7 th $54 po Py 8 ot, MY pot Fo nn — ng n = — . — — 
A — : 2 — — . . 2 * 2 anne a, wy T 4 ** REED oo ö 
1 — * * 2 2 — 
* . „ 
— Sl - Ss ond 7 
— 1 S 


41 


xt 
+ 
E 
"F 
iv 


* 

2 

I 

1 
3 
11 
1 
1 
2854 
' 3 0 
'$ ith 8 

2 bh 

2 


| 
i. 
| 


n 2 


my os . — 


r 
Ls 


3 —— —— —ů ů —-¼ — 
-_ 
3 . 2 
ae — 


3 


—— 
3 


— — 5" 
(By \ y 
— — 

+4 tf oe: 


— I - ” ; WED g — 
7 - ; 
2 yo — 


A . 3 : - 


—— 


5 


2 
— 1 —— ¶ —„— —j—ö 


32 


* 
2 5 


— 


* + N — 
Gs => * — - 2 > - - er 
5 7 © 2 * eee - K OT” ” *+ - — I : EPS 4 — - - 
* * _ FEY - * Pe "> rr Odo 2, meren * n + 
2 * * £ = 4 2 8 Cars — B+ — 1 
„57577. tee Hy eavers, 7 2 cc ä ' 


Caſe 178. 


Lord Chan- 
cellor KING. 


2 Eq. Ca. Ab. 
101. pl. 6. 
162. pl. 18. 
Aſſignee under 
a commiſſion of 
bankruptcy dies 
very much in- 


debted by bond, 


&c. and the 
creditors of the 
bankrupt peti- 
tioned that the 
adminiſtrator of 
the aſſignee 
might account 
before the com- 


miſſioners, he 


having ſome of 
the bankrupt's 
effects in ſpecie 
in his hands; 


De Term. 8. Trin. 1729. 


Ex parte Markland. 


* 


HE new aſſignees under a commiſſion of bankruptcy 
taken out againſt J. S. petitioned that 7. N. the daugh- 
ter and adminiſtratrix of J. D. who was the ſurvivor of the 
former aſſignees under the commiſſion, ſhould account before 
the commiſſioners for the effects of the bankrupt come to ber 
hands, and an affidavit was made, that F. N. had confeſſed ſhe 
believed, that her inteſtate the aſſignee kept the bankrupt's 
money in a ſeparate bag, with a note in it, ſhewing it to be 
ſuch, and alſo, that the aſſignee left lands of inheritance de. 
ſcended to J. N. the heir, which would be aſſets by deſcent, 
to anſwer the covenant entered into by the aſſignee for himſelf 
and his heirs, with the commiſſioners, duly to account for the 
bankrupt's effects. 


but the adminiſtrator denying this upon oath, and ſwearing that there were debts by ſpecialty beyond 
the aſſets, the court thought this proper for a bill and not for a ſummary way of accounting befor 


commiflioners. 


1567-3 


Againſt the petition I urged, that this matter was not ft 
to be ended in a ſummary way, but that a bill would bene- 
ceſlary to determine it; for that 7. N. the heir and admini- 
{tratrix of the aſſignee had made an affidavit, that ſhe never 
confeſſed the aſſignee her father kept the bankrupt's money in 
a ſeparate bag or place, nor did ſhe believe the fact to be 6; 
that the aſſignee the father died indebted by ſpecialty, and 
otherwiſe, ſeveral thouſand pounds beyond all his aſſets ; that 
ſhe had paid ſome bonds, and actions were depending up 
others, that it was in her election to prefer which of the ſpt- 
cialties ſhe pleaſed : and the commiſſioners were not proper th 
determine in a ſummary way, whether the payments alreadf 
made by the adminiſtratrix, or which ſhe ſhould make, vet 


or would be good and legal; or if they ſhould make ſuch de- 


termination, this could be no ways binding to the other ct. 
ditors; therefore the order now deſired, that the daughter and 
adminiſtratrix of the aſſignee ſhould account with the col 
miſſioners, would be of no uſe, ſince the creditors might no- 
withſtanding bring their action, or bill in equity againſt 
ſaid daughter and adminiſtratrix. For which reaſons Ini 

. 8 Chan 
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Chancellor ordered the petition of the new aſſignees to be diſ- 
miſſed, and directed them to bring their bill. 


Deſbod y verſus Boyville. 


P ETER Beyville by will gave to his executors ſome South- 

ca ſtock and annuities, in truſt to apply the dividends 
thereof, for the maintenance of the plaintiff his grandaughter, 
until the ſhould attain “the age of twenty-one, or be mar- 
ried; and to the intent that they ſhould transfer the ſaid ſtock and 


e 

p aunuities to the plaintiff when ſhe ſhould attain the age of twenty one, 
® or be married with the conſent of A. and B. But that in caſe ſhe 
65 mould marry zbitheut the conſent of A. and B. the executors to 
it py her the dividends during her life, and after her death trans- 
ſelf fer the ſaid ſtock and annuities to her children, and if ſhe died 


the without iffue, then to go over, 


chart will decree the legacy to her, 
eyond 
befors 


to have the ſtock and annuities transferred to her, which was 
ot fit 
e ne- 


| gard the plaintiff was not married, and if ſhe married without 
mini- 


the conſent of J. and B. (which poſſibly might happen to be 


1 the I) then ſhe was only to have the dividends for her 
ney n 42; therefore the ſtack and annuities ought not to be abſo- 
be 0; ately veſted in her, 

75 and : 3 : 

, that Lerd Chancellor was of opinion, that the plaintiff having 
3 


#tincd twenty-one, ſhe had an abſolute intereſt veſted in her, 
39d the teſtator having expreſsly directed that the ſtock and 
"nuts ſhould be transferred to her when ſhe was twenty= 
ohe, the condition annexed to her marriage muſt be reſtrained 
ber marriage before twenty-one; for if the ſtock and an- 
Wa | ities were transferred to the plaintiff at twenty-one (as 
der cid ne will ſaid they ought to be) the executors, in caſe the mould 
ww terwards marry without the conſent of A. and B. could not 
er her death transfer the Rock to her children, or if no iſſue, 
0 the remainder-man; from whence it was plain, that the 
nor could not intend there ſhould be any forfeiture, but 
uly in Caſe the plaintiff ſhould have marricd without conſent 
Vor, II. * under 


g upon 
he ſpe- 
oper i9 
alread 
e, weſt 


e Col 
ht not- 
inſt if 
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hanct 


The plaintiff having attained twenty-one, brought her bill 


cppoled by the remainder-man, who inaſted, that in re- 


Ex parte 
MAREKLAN P. 


Caſe 1 79. 


Lord Chan- 
cellor KI N d. 


2 Eq. Ons Ab. 
365. pl. 21. 
One by will 
gives a legacy 
to a daughter at 
twenty-one, 
proyito, that if 
the daughter 
marries without 
the conſent of 
the executors, 
the legacy tu 
go over ; this 
conditièd thy? 
general, muſt 
yet be intended, 
it the marries 


under twenty-one fans cor fent of the execytars ; and on the dayghter* $ coming to twenty one, the 
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Doerr under twenty-one; and therefore the ſtock and annuities 


Borvilts. were decreed to be transferred to the plaintiff (1). 
(1) Reg. Lib, A. 1728. fol. 396. 
Caſe 180. * Ex parte Vernon. 


Lord Chan- 
cellor Kix G. 


2 Eq. Ca. Ab. 
520. pl. 4. 
The court i. 
not on motion 
or petition or- 
der an infant 
truitee to con- 
vey, unleis the 
ti uit appear in 
writing, but 

in ſuch caſe will 
leave the ceſtui 
qe truſt to get 
a decree by bill. 


[ *549 J 


PON a reference by the court to a Maſter, to examine 

whether an infant was a bare truſtee, and fo to be ordered 
to aſſign over the eſtate within the late act of 7 Anne, cap. 19, 
The Maſter reported, that the father from whom the eſtate 
deſcended to the infant, had frequently acknowledged he was 
only a bare truſtee, and proof was read, that the purchale- 
money was paid by Mr. Vernon, who deviſed the eſtate to the 
petitioner, but the receipt in writing had been given to the 
infant's father; that the ce/tur que tryjt and thoſe under him 
had been all along in the poſſeſſion of the writings and of th: 


eſtate, which was 405. per annum, being a burgage-houfe in 


IVhitchurch in Hampſbire. 


Lord Cbancellar: J am ſatisfied that this is but a truſt ; a re- 
ſulting truſt, by reaſon of the payment of the money by Mr, 
Vernon the teſtator; and as it is an eſtate of ſmall value, and! 
hear it now ſaid, that I have made the like order heretofore, 
for ſuch a conveyance of a burgage-houſe in the ſame borough 
from Mr. Vernon's truſtee, 1 will, in this caſe alſo, make 51 
order (1) that the infant ſhall convey, ſince a decree will coſt 
the value of the fee-ſimple of the burgage-houſe in queſtion: 
however, where there is no declaration of truſt in writing, | 
mall for the future leave the cui gue truft to bring his bi 
and have a decree againſt the infant to convey, becauſe thel: 
orders for an infant truſtee to convey, ought to be in + the 
plaineſt caſes, and not in ſuch as are ſubject to the diſputcy 
which truſts without writing may be liable to, 


kn — 


+ So held alſo by Lord Talber, in the caſe of Geoduuyn v. Lifter, 7 Ne wont 
1735. 58 3 vol. 387. . cg e 


/ 4 
(1). Reg. Lib. B. 1728. fol. 423, 
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* Walker ver/us Meager. 


B. made his will beginning it thus: As to ſuch effects 
A, whereof God has appointed me ſteward, I charge the 
ame teich the payment of all ſuch debts as I ſhall owe at my death, 
od alſo with the ſeveral legacies herein after bequeathed ; and after 
giving ſeveral legacies, he deviſed ſome copyhold lands which 
ne had ſurrendered to the uſe of his will to his elde/t ſon and his 
beiri, ſubje to, and charged with all his juſt debts, and the feveral 
legacies therein before bequeathed, and made his ſaid fon executor, 
who proved the will and died. Upon a bill brought by the 
creditors againſt the repreſentatives of the ſon, an account of 
aſſets was decreed, and all further directions reſerved until 
im aſter the account taken. 


Now coming on, upon the Maſter's report, it appeared, 
that great part of the perſonal eſtate had been waſted by the 
executor, and the reſt applied in the payment of ſome debts ; 
and that the copyhold had been fold to pay off a mortgage 
made thereof by the teſtator, and the remainder of the money 
zihng by the ſale was not ſufficient to pay the reſt of the debts 
and Jegacies, | 


wie- 
Mr. 
and! 
fore, 
robgb 
ke n 
il col 
eſtion: 
__ It was inſiſted for the creditors, that the teſtator in the be- 
e the edning of bis will, ſeemed to declare bis intention, that his 
1 + the ers (hold be firſt paid, the words and alſo importing, an 
iſpues ter his debts paid, the eſtate ſhould be further charged with 
As legacies. 


The queſtion was, whether the creditors ſhould have a pre- 
ference, and be firſt paid out of the monies ariſing by the ſale 
before the legatees, or whether the creditors and legatees 
ould be paid pari paſſu ? 


But to this it was anſwered, that the words imported 
ing more in the natural conſtruction of them, tian the 
eſtator's meaning, that his eſtate ſhould be charged both 
ith his debts and legacies ; and tho' the debits were brit 
beationed, yet that would not give them a preference ; for if 
„the firſt legacy in a will muſt be firſt paid, then the ſecond, 


dd ſo on. 
Eta 


Tu ther 


Caſe 181. 


Lord Chan- 
cellor KI N G. 


Where there is 
a deviſe of lands 
do executors ta 
pay debts and 
legacies ; the 
debts to be firſt 
paid ; for this 
being legal aſ- 
ſets, payment 
muſt be in a 
courſe of admi- 
niſtration; ſecuy 
in caſe of a bare 
truſt to pay debts 
and legacies. 
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Further it was ſaid, that where an eſtate is charged with 
debts and legacies, equity would give the preference to the 
debts, it being reaſonable to ſuppoſe a man intended to be juſt 
before he was bountiſul, for which was cited 2 Vern, 405. as 
alſo the caſe of Petre verſus Bruen in Lord Harcourt's time, 
which was thus: a man before the ſtatute of fraudulent de- 
viſes, deviſed a freehold eftate to his ſecond fon and his heirs, 
ſubject to the payment of his debts, and a legacy of 500/, 
And the queſtion being, whether the debts ſhould be preferred 
to the legacy, Lord Harcourt ſaid he would expound the teſta- 
tor's meaning to be what it ought to be, to pay his debts be- 
fore he was charitable, and in conſequence thereof decreed the 
debts to be firſt paid, Now there was no difference betwixt 
that and the preſent caſe, for as nere the copyhold was not 


liable to pay the debts otherwiſe than by the will, fo neither N 
was the freehold deviſed before the ſtatute of fraudulent de. 1 
viſes, unieſs made fa by the will. Beſides, what made the 0 
preſent caſe ſtronger in favour of the creditors, was, that the 5 
devife being to the executor, the money would become leg the 
aſiets and ought to be applied, as all other legal aſſets, in 2 hes 
courie of adminiſtration, | | Dim 
To which it was replied on behalf of the legatees, that the Din 
copyheld efiate not being liable at law to pay the teſtator's tne { 
debts, it was a bounty in the teſtator to make it fo; wheie- hives, 
fore the creditars were really in nature of legatees; and there mou! 
being no expreis preference given to them by the will, they ſonal 
ought in equity to be paid equally with the legatees. | iduar 
Lord Chancellor: The words {and allo] are not material, but ek. 
what is moſt material in this cafe is, that the deviſe is to t N 
executor, which muſt be taken to be 2 deviſe to him to enzhle than, 
him to pay the teſtator's debts and legacies, and this is allets; der an 
and whether legal or equitable aſſets, it is the ſame thing; tr ag, | 
equitable aſſets in the hands uf the executor (1) muſt be a : 2 
ity 0 


plied as legal aſſets are, firft to pay debts, and then legacies; 


indeed if this were a bare (+) truſt to pay debts and legacies, | 


» . 3 


. 3 


© Is 
- A 
I t 
BY 8 
1 
uw 
+. 
1 
bs 
- i 
=... 
4. Is 
: & 
* x3 
3 1 
r 
4 1 
3 
; EY 
* 
27 
. 
1 
_ 
8 N 
4 N 
'* : 
4 
1 
1 
* 
1 
* 


feauls : 
5 YR B . 5 . SE A defend. 
+ Quere autem, Whether it is not now the practice, in caſe of a trust ſor pay = 
ment of debts and legacies, to preter the former; and ſee the cafe of Great her 
verſus Poacell, 2 Vern. 248. | | Eiizaber 
(i) Vid Deg v. Dee, ante, 416. Y heirs for 
| mie 
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might be otherwiſe, and the legatees might then have a right 
to be paid equally; but this is not the caſe here, 


Decree the unſatisfied creditors to be paid out of the re- 


mainder of the money ariſing by ſale of the copyhold eſtate in 
the firſt place (1); 


* ——_— 38 
- _ 


WALKER wv. 
MkA GHR. 


(1) Reg. Lib. B. 1722. fol. 274. and 1728. fol. 265. 


Crompton & al' verſus Sale & al', 


FH OMAS Boddington by will, dated the 20th of Auguſt 

1726. gave to his ſiſter the defendant Mary Potter an an- 
nuity of 10 J. payable quarterly during her life, clear of all 
taxes, and to-his niece Elizabeth Potter, daughter of his ſiſter 
Mary Potter, an annuity of 5/. to be paid quarterly during 
der life, and to his niece the defendant Martha Nicholls an an- 
nity of 107. and to her daughter Elizabeth an annuity of 5 / 
tas {aid annuities to be paid them quarterly during their re- 
ſpective lives, and gave to his niece the defendant Martha 
[)-mmick an annuity of 10% and to her daughter Elizabeth 
Dinmock an annuity of 5“. the fame to be paid quarterly to 


dne ſaid Martha and Elrzabeth Dimmock during their reſpective 


lives, and directed that all the befare-mentioned annuities 


mould be paid by his wite Elizabeth Boddington out of his per- 
ſonal eſtate tax free, and made his wife fole executrix and re- 


 iduary legatee, Elizabeth Beddington the teftator's widow, 


i!terwards made her will, dated the th of April 1728. thereby 
g ving to the defendant Elizabeth Potter, daughter of the ſaid 
an Potter, an annuity of 5 l. to be paid quarterly, to hold to 
ter end her heirs for ever, in caſe ſhe ſhould ſurvive her mother 
Mary Potter, and Ee otheruiiſe; and gave to the ſaid Elizabeth 
Meleds ſecond daughter of her niece Martha Nicholls an an- 
nuity of 5 J. to be paid her quarterly, free from taxes, to hold 
to her and her heirs for ever, in cafe the ſaid Elizabeth Nicholls 
Haul ſurvivt the teſlatrix's ſiſter Mary Potter, to her nicce the 
cefendent Martha Dimmock an annuity of 104. to hold to her 
end her ® heirs for ever, and to her daughter the defendant 
Elizabeth Dimmock an annuity of 5 J. to hold to her and her 
heirs for ever; all the ſaid annuitics to be pad quarterly at 

| F 1 3 Lady- day 


[ x83. ] 
Caſe 182. 


Lord Char- 
cellor RING. 


1 Eq. Cas Ab. 
205. pl. 9. 
Huſband by will 
gives an annuity 
of 10 l. per an- 
num to his niece 
A. an annuity 
of 10 l. per 
annura to his 
nizce B. and 
makes his wife 
executrix; the 
wife by will 
pives 16 |, per 
annum annuity 
to the ſaid A. 
and 101. per 
annum do the 
ſaia B. to be- 
gin upon the 
continger.cie- of 
their ſurviving 
their retpectiie 
mothers; theie 
mult be intend- 
ed additional 
annuities, and 
not in fatisfacs 
tion of thoſe 
given by the 
hv{band's c ; 
ſo tho not E n 
upon ſuch wh 
tingencies, ai 4 
grvmer if pont 
of duration, ict 
if not ex need 
by the wife 'g 

be in ſatis tation 
of the annuitics 
given by the 
huſband's will, 
the court will 
allow them ta 
annuities give 
by both wijls 
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Lady-day, Midſummer, Michaelmas, and Chriſimas; and the 
pay ments to begin at ſuch of the ſaid quarter-days as ſhould 
firſt happen next aſter her deceaſe; and directed that all the 
ſaid annuities ſhould be charged upon and paid out of her 
perſonal eftate by the defendant Zohn Norman, until a purchaſe 
could be made for the more ſute payment thereof, and the 


teſtatrix directed that. ohn Norman ſhould lay out the ſum of 


1000/7. or ſuch other ſum of money as ſhould be ſufficient to 
make a purchaſe of fome freehold lands of inheritance within 
50 miles of London, and fettle the ſame for the more ſure pay- 
ment of all theſe annuities, which lands ſhould only be ſubject 


to the payment thereof; but if any of the rents remained, 


ſuch ſurplus ſhould be yearly divided among the annuitants in 
proportion to their reſpective annuities, and appointed John 
Norman ſole truſtee to pay them during his life, and ſuch other 


| perſon or perſons and their heirs, as he ſhould appoint truſtee 


or truſtees to pay the ſame after his death, and to receive the 
rent of the eftates ſo to be purchaſed for that purpoſe, 


The queſtion was, whether the annuities given by the will 
of Elizabeth Boddington to Elizabeth Potter, Elizabeth Meholli, 
Martha Dimmock, and Elizabeth Dimmack, ſhould be taken as 
a ſatisfaction of the like annuities given to them by the will of 
Thomas Buddington, (they being bequeathed by her who having 
her huſband's perſonal eſtate, was become a debtor in reſpect 
thercot, and conſequently might intend the legacies in fatis- 
faction of fuch debt) or whether they ſhould have the ſeveral 
annuities given to them by both the wills? | 


Lord Chancei'or + I/, As to the annuities given by the will 
of Elizabeth Beddingten to the detendant Elizabeth Potter and 
Elizabeth Nicholis, theſe being given upon the contingencies of 
their ſurviving their reſpective mothers, there can be no pre- 


| tence to ſay they ſhall be a ſatisfaction of the annuities given 


them abſolutely by the teſtator Thomas Boddington's will. 


224, As to the annuities given to the defendants artha 

and Elizabeth Dimmoct by the will of the teſtatrix, altho' they 

be of the fame yearly value, and greater in point of duration 

than thoſe given by the teſtator's will, yet as ſhe has not de- 

clared, that the one ſhall be a ſatisfaction for the other, ] tee 

no reaſon why it may not be ſuppoled the teſtatrix intended to 
2 


be 


«ay 


Aa oa. 


Hart la 
d' they 
ration 
ot de- 
1 fee 
ed to 
de 
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be kind as well as juſt to her huſband's relations, and to make Cxomrrox 


an addition to what he had given them. 3 


Wherefore decree (1) that the defendants Martha and 
Elizabeth Dimmoct ſhall have the ſeveral annuities given them 
by both wills, and that the other defendants Elizabeth Potter 
and Elizabeth Nicholls, beſides what is given them by the teſ- 
tator, ſhall alſo have the annuities given them by the will 
of the teſtatrix, if they ſurvive their reſpective mothers (2). 


—_—_—_ 


(1) Reg. Lib, A. 1728. fol. 481, by 
the name of Crompton v. Dymack., 
(2) Vide Duffield v. Smith, 2 Vern. 


Meredith v. Wynn, Pre. Cha. 314. Wood 
v. Briant, 2 Atk, 521. Clarke v. 


258. Chidley v. Lee, Pre. Cha. 228. 
Mackdowwell v. Halfpenny, 2 Vern. 484. 
Davi/on v. Goddard, Gilb. Rep. 65. 


Sewell, 3 Atk. 96. Seed v. Bradford, | 
1 Vez. 501. Barret v. Beckford, 1 Ver. 
519. Duke of Somerſet, v. Ducheſs of 


Somerſet, Bro. Cha. Rep. 309. (note). 
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Caſe 183. 
At the Rolls. 


2 Eq. Ca. Ab. 
178. pl. 4 


Taking a bill 


p'v conieila not 
of ting tFanding 
it having been 
jo; meris be 
practict to put 
the pliutift to 
make ptoof of 
tie ſubfance of 


D E 


Term. S. Michaelis, 1729. 
— ne ———_—_— 


Hawkins verſus Crook, 


HIS bill was brought by Thomas Hawkins brother and 

heir of Zobn Hawkins, to ſet aſide his brother's will 
dated the 1ſt of December 1727. whereby the teſtatot had de- 
viied his real and perſonal eſtate to the defendant Japhet Coat, 
charging the ſame with ſome legacies and charities ; the bill 
ſuggeſted, that the defendant had obtained this will by fraud 
and impoſition. 


the bill though the defendant ſtood out to the laſt proceſs. But litterly the practice has been, that 
it the defendant apocars to a bill and ſtands gut in contempt to a ſequeſtration, the cauſe is ſet down 
to be heard, ang the record of the bill produced and taken pro confeilo; but if time be given to 4 
de eadant to antwer, though after the ſequeſtrauon, ar.d though the anſwer be reported inſutficient, 
yet che bill mall nut be taken pro Corietio. 


— 
Uh - 
(We) 
— 
cd 


The defendant Crook having appeared to the bill, ſtood in 
contempt to a ſequeſtration for not anſwering ; whereupon the 
p.cintiff obtained an order for ſetting down the cauſe, to the 
went the bill might be taken pro con/efſo ; but the defendant 
having procured an vider for putting off the cauſe for ſome 
few days, in the mean time put in an anſwer, to which the 
plaintiff took above twenty exceptions, and the anſwer being 
reported infuthcient as to moit of theſe, the plaintiff ſerved 
the defendant with a /ubpana for a better anſwer ; whereupon 
the defendant put in a tecond anſwer, which was alſo reported 
inſufficientin near twenty exceptions ; Eighteen of which were 
in relation to letters written by the defendant to the teftator 
Howtins, the bill praying a diſcovery, whether the defendant 
did write ſuch letters: and theſe being in the hands of the 

laintiff 's clerk in court, and the defendant (having been a} 
along from the time of exhibiting the bill in the priſon of 


B. N. upon account of a criminal proſecution) applied to tie 
plaintiffs clerk in court, offering him a guinea, to bring the 
letters to him in the King's Bench priſon, that he might be en- 
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De Term. 8. Michaelis, 1729. 


tbled to anſwer concerning them, and alſo petitioned the HawxtYs u. 


aſter of the Rolls that the plaintiff's clerk in court might at- 
tend the defendant in the priſon of B. X. ſuzgeſting in his 
petition, that he could not otherwiſe put in a full anſwer. 


But this being only two days before the cauſe was to come 
on, in order to take the bill pro confeſſo, and after two inſuffi- 
cient anſwers, the Maſter of the Rolls took it to be for delay 
only, and refuſed the petition whereupon the defendant put 
in a third anſwer, ſetting forth that he could not anſwer poſts 
rely as to theſe ſeveral letters, having had no opportunity of 
ſceing them, but that he did believe he wrote ſuch letters, and 
2.10 anſwered the other two exceptions. "This anſwer was put 
in on the Saturday, and the cauſe came on the Monday follows 
ing, when I moved that the defendant might have farther 
tme to anſwer, 


Becauſe, 1/4, The practice of taking a bill pro confeſſs is not 
of long ſtanding, the ancient way being, to put the plaintiff to 
make proof of the ſubſtance of the bill, tho' the defendant had 
kood out to the laſt proceſs, a ſequeſtration. 1 Vern. 224. 
dir James Fohnſonverſus Deſminere. In 1 Vern 247. Gibſon v. 
devington, the court appeared to be. in doubt, whether it 
ſzould grant ſuch an order; and indeed the conſequence of it 
es extraordinary, to take every thing pro cenſeſſo which the 
f-uitful fancy of a counſel could invent, ſuggeſt, or put into a 
bill, and make all paſs for truth. 2dly, The reaſon of this 
order muſt be, that the defendant appearing and refuſing to 
put in any anſwer at all, the plaintiff is by that means inca- 
pable of joining iſſue, and deprived of the opportunity of exa- 
mining any witneſs : whereas when the defendant puts in an 
wer, tho' it be inſufficient, yet the plaintiff has it then in 
tis power to reply, and prove his whole bill, conſequently is 
hot without remedy. 3%, There can be no precedent pro- 
Lace for this; and what makes the preſent cafe ſtill the 
harder is, that by this order, not only what had not been 
mlwered would be taken pro confeſſo, but even ſuch part as was 
lafficiently anſwered; and it ſeemed very ſtrange, when the 
#otzr faid the defendant had anſwered all the bill, except ſuch 
*part of it, and the plaintiff acquieſced under ſuch report, that 
* court ſhould now be deſired to look upon that as confeſſed, 
Viich the defendant in fact upon his oath had well and ſu. 

| | ; ciently 
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Frawxrixs v. Ciently denied. 4%, This was ſtranger yet, when all the 


CROCK, 


[ 559 J 


(a) fuly 170 
Lord Chanc.ivr 


Kung · 


though the ſame had been left in the hands of the plaintiff's 


De Term. S. Michaelis, 1729. 


parts of the bill which contained any charge of fraud had 
been denied, and only ſome letters not anſwered to, which the 
detendant being a priſoner could not ſee nor have acceſs to, 


Clerk in court. 


On the other ſide it was ſaid, that this order for taking the 
bill pro confe/ſo was uſual, when no anſwer was put in, and an 
inſufficient anſwer being as no anſwer, the order was there. 
fore regular; that though the court had afterwards indulged 
the defendant in giving him farther time, yet he having made 
an ill uſe of ſuch indulgence, deſerved no favour; and it wa 
no anſwer to ſay, that by an inſufficient anſwer the plaintiff is 
put into a condition to examine his witnefles, and prove his 
whole bill, ſince the juſtice of this court was not thereby ſatis- 
fied; for the plaintiff was intitled to have a diſcovery from the 
defendant, and (it might be) of ſuch facts as could not be 
otherwiſe proved by the plaintiff; therefore it was juſt to ay 
in this, as well as in other reſpects, that an inſufficient anſwer 
was no anſwer. That farther, this method of equity in 
taking a bill pro conte was conſonant to the rule and practice 
of courts at law, where, if the defendant makes default by ni: 
dicit, judgment is immediately given in debt, or in all caſes, 
where the thing demanded is certain; but where the matter 
ſued for conſiſts in damages, a judgment interlocutory is given, 
after which a writ of enquiry goes to aſcertain the damages, 
and then follows the judgment final, 2 e 

Whereupon, altho' no precedent was cited in the caſe, tht 
bill was in part read, and his Honor the Maſter of the Re 
pronounced his final decree, for the defendant to account fo! 
the rents and profits received by him, that there ſhould be 4 
perpetual injunction, and a reconveyance. 


But an appeal (a) being brought from this decree befor 
Lord Chancellor King, his Lordſhip (1) differed in opinios, 


obſerving 


(1) His Lordſhip is of opinion and 
« goth declare, that the matter of the 
&© laid plaintifi*s bill in this caſe cannot, 
© and therefore is not to be decreed pro 


1 — 


*« confe/o againſt the ſaid defendant 
«© Crock for want of an anſwer, becaur 
it appears by the records of this cou 
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obſerving that though in this caſe there was an order for a ſe- Hawk tes v. 
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had been admitted to be ſo, even by the plaintiff himſelf, when 
he ſued out proceſs for a better, ſince it could not, with any 


queſtration before any anſwer put in, yet the court would con- Once. | 

fider how matters ſtood when the decree to take the bill pro con- j 

8 (g was made; it was ſufficient there was at that time an i 
5 1 ut in, and that it was an anſwer plai | 
. anſwer p 5 r, plainly appeared, nay 6866 3 i 
a 

the propriety of ſpeech, be called a better anſiber; unleſs there was 
an /ane anſwer put in before. That here was alſo a third anſwer, 
re · which muſt be admitted to be a full one, becauſe not referred 


for inſuffciency. Now he could not (he ſaid) reconcile it to 
reaſon or common ſenſe, that a defendant ſhould be ſaid to 


ged 
ade 


way confeſs the whole bill to be true, when it appeared by the 
ff is \laſter's report, (which was a record of the fame court) that 
his he had anſwered the greateſt part of it, and when the plaintiff 
ſatis- himſelf had taken the firſt anſwer to be an anſwer in part, by 


n the ſerving the defendant with proceſs to put in a better. 


pt be Wherefore the decree at the Rolls for taking the bill re 
to ſay ere was reverſed, 
nſwet | 
ity in 5 — * — RY 3 * 3 * 
ractice "* of this court, put in an anſwer to the ** by his anſwer denied the ſame, and 
x1 „bid plaintiff's bill, which was accept- ** eſpecially as his laſt anſwer is un- 
y ni. g 3 | 8 , 
| ed as an anſwer thereto, by the plain- “ excepted to, and that if ſuch decfee 
cales, cc 


*Uuft's putting in exceptions to the ſaid 
matter © anſwer, and receiving the coſts of ſuch 
" mſaffictent anſwer and taking out a 
/ab;ena for the ſaid defendant to put 
in a better anſwer, and the ſaid de- 
© lendant afterwards put in two other 
© aitwers to the ſaid plaintiff's bill, and 
although the two firſt of the ſaid an- 
lers were inſufficient in ſeveralpoints, 
et the ſaid defendant Cock, hath 
'ttereby denied ſeveral material parts of 
be laid plaintiff's bill, and therefore 
lis Lordſhip conceived that the ſaid 
celendant Crock cannot in this caſe be 
Jac either to put in no anſwer to the 
av bill, or be preſumed to confeſs 
ne laid plaintiff's bill, for that in ſe- 
ral material parts thereof he hath 


given, 
zmages, 


aſe, tht 
he Rai 
ount for 

1d be 4 


befor 
opinios, 
ſerving 


7 efenda! 
, becac® 


his coul 


1b) (ear 


* 
8 


- * 


pro confejjo were made, it would not- 
withſtanding his ſaid anſwer put in 
as aforeſaid, bar him of all manner 
of defence againſt the ſaid plaintiff's 
tt bill: and doth therefore order that 
the ſaid decree for taking the ſaid 
plaintiff's bill pre confeſs be diſcharg- 
ed, and that the parties be at liberty 
to proceed in this cauſe on the ſaid 
bill and anſwers according to the 
courſe of the court.” Reg. Lib. 


* 
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„ „ 
F 


- 
* 


tc 


A. 1729, fol. 459, Sed vide Lord 


Hardavicke's obſervations on, and ob- 
Jections to, this caſe in Davis v. Davis, 
2 Atk. 21. Lady Abergawenny v. Lady 
Aberga benny, 2 Eq. Ca. Ab. 179. 
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Caſe 184. 
Lord Chan- 
cellor KINO 
2 Eq. Ca. Ab. 
448. pl. 11. 
A father ad- 
vances one of 
his children in 
part, and the 
child dies leav- 
ing iſſue, then 
the father dies 
inteſtate; the 
iſſue of the dead 
child claiming 

a itributive 
thare, ſhall bring 
into hotchpot 
what their fa- 
ther had receiv- 
ed. 


Calc 185. 
Lord Chan- 


cellor K IN Go 


2 Eq. Ca. Ab. 
736. pl. 10. 


+ One of the 


guardians of an 
infant girl of 
about nine \ Cars 
old, takes her 
from a boarding 
ſchool, and 
marr.cs ner 0 
Piss own 16:1, 
who has no 2- 
Rate; the cout 
ordered thy 
susedlan to pro- 
duce che girl in 
Gurt, Afid then 
comm'tttet her 


W 4 


Ger the immediate care of the court. 


6 


- 


De Term. S. Michaelis, 1729. 


Proud verſus Turner, 


\ Father had ſeveral children, and in his life-time advanced £ 
in part one of them. The child thus advanced in part 


died in his father's life-time, leaving iſſue, afterwards the fa 
bf father died inteſtate, poſſeſſed of a confiderable perſonal eſtate, his 
the iſſue of the dead child muſt bring into hotchpot what their no 
father received in part of advancement, as he, if living, muſt Wi 
have done, in regard the iſſue ſtands in the place and ſtead of out 
the father, claims under him, and cannot be in a better con- gir 
dition than their father if living would have heen, and had coh 
claimed his diſtributive ſhare. Admitted by Mr, Solicitor be 1 
Talbot of counſel for the children of the deceaſed child. ing 
com 

* Mary Goodall an infant &al', Plaintiffs; - 
Charles Harris & al', Defendants, AA 
ENXNRY Goodall yeoman being ſeiſed in fee of a real eftat Ong: 

of 36 /. per annum, and poltefied of a perſonal eſtate d L; 

4507, by Will dated 25th January 1723, deviſed all his rel the cx 
and perſonal eſtate to his daughter, with a deviſe over, in cat cultgr 
the daughter died before twenty-one or marriage, and mai! mme 
the defendant Charles Harris, Cowper, and. Treacle, guardiats thing 
to his ſaid daughter, deſiring them to take care of the infam puniſh 
and of her eſtate during her minority; and the teſtator dung bound 
in April 1725, ad infants was granted to the guarcay 22d an 
during the minority of the „ | Genera 
to the other guardlan, oroering an information to be brought againſt the gurt As t 
ho marricd the ward to her diſparagement; but held this to ve no Contempt the Ward not nd 


Cowper, one of the guardians, educated the daughter unde 
„an while he lived; but he dying in May Jaſt, ſhe was placed 
«i a boarding ſchool at Saliſbury by the ſurviving guardian 
and aiterwards the defendant Harris, one of the guard 
taking the infant from the boarding ſchool, married her (be 
ing then of the age of nine years and three months) to 15 
fon Francis Harris, who had no eſtate, 1 was an apptenis 
to a peruke- maker. 


De Term. 8. Michaelis, 1729. 


Lord Chancellor on motion ordered Harris the guardian to Goopary, v. 
bring into court this infant whom he had married to his ſon, FARES» 
and that he, his ſon, and the infant ſhould attend, who ac- 
cordingly all attending, | 


Wy Mr. /erney moved, that tho' the defendant Harris was a teſ- [ 562 ] 
the tamentary guardian, yet having in ſo perfidious a manner broken 
ate, bis truſt, and married his ward to his own ſon who was worth 
beit votheng, the court of chancery, the guardian of all infants, and 


which had a ſuperintendency and cognizance of all truſts, 
ought to commit this perfidious guardian, and not ſuffer the 
girl, now but nine years and three months old, to continue to 
cohabit with her huſband, who having no c{;ate ought not to 
be induiged with opportunities of inveigling her, and prevent- 
ing her from diſagreeing to the marriage when ſhe ſhould 
come to the age of twelve years, which it would be for ber 
tereſt to do; and therefore it was prayed, that the court 
ud commit the cuſtody to any other perſon, it being doubt- 
« waciher the other guardian, who was in Wiliſbire, would 
we her, and it was not proper to intruſt this guardian any 
ger with the cuſtody of the infant. 


Lend Chancellor + The infant girl never having been under 
"care of the court, nor committed by the court to the 
cultoly of the defendant Harris, I do not think this (a) an (o) Vide ante 
\m-diate contempt of the court; but then it is a very ill EuG 5. 147 
tung in the guardian to marry this child to his own ſon, and Shafteſbuty. 
haniſhable by an information; and I will have this guardian 
bound over with ſureties to be taken by the Maſter, to appear 
ad anſwer to an information to be exhibited by the Attorney 
Beer againſt him. 


45 to the child let her be delivered over by this knaviſh 
$42rcian to the other guardian Treacie, but he being at preſent 
n ine country, the child ſhall be placed with the plaintiff's 
Cerk in court, to be by him delivered to Treacle, who (it is 
to be preſumed) will act, as he has not yet renounced the 
$trcianſhip; and let it be done this afternvon, otherwile 
Harris the guardian to ſtand committed (1). 
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pprenis (1) Reg. Lib. A. 1729, fol. 27. 
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Coker verſus Farewell. 


N the hearing of this cauſe, the Lord Chancellor direfted 

an iſſue to be tried at the then next aſſizes at Dorcheſter, 
whether by the general words of the deed in queſtion, the 
lands in queſtion were intended to paſs; whereupon at the 
trial, and which was by a ſpecial jury, a verdict paſſed for the 
plaintiff; but upon a motion for a new trial, it being ſent by 
the Lord Chaucellar to the judge to certity, whether this was 
proper to be tried again, Mr. Juſtice Price did certify, “ that 
© evidence was given on both fides, and that he ſhould have 
thought this caſe proper to be tried again, but that one of 
the witneſſes examined for the plaintiff was ſince dead, by 
© means whereof the plaintiff might ſuffer on ſuch new tris], 
and that therefore he rather inclined againſt any new trial.“ 


After which certificate, there was another motion for a neu 
trial; and the aſter af the Rolls being preſent in court, and his 
Lordſhip defiring his thoughts on this matter, his Honor ſais, 
the only objection to the new trial, appeared to be the death 
of the witneſs, and though it had been ſaid, that the weight of 
a living witneſs would be greater than depoſſtions, yet it wa 
his opinion, that ſince this witneſs had been-examined in the 
eauſe, and was dead, the depoſitions might be read; alſo, 2 
the teſtimony which the witne(s had given at the former tri3) 
might be given again in evidence againſt the ſame parties, he 

| ſhauld rather think, that the other ſide had ſuffered by t 
death of the witneſs, ſince they had thereby loſt the advantage 
of croſs-examining, And the court ordered a new trial to be 
had at the bar of the common pleas, where, after a very long 
evidence on both ſides, the jury found a verdict for the 0e- 

ſendant, which was contrary to the former verdict. 
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And now a trial was again moved for; upon which it being Cox ER v. 
ent back to the judges of C. B. to know whether this cauſe Fü 
was proper to be tried again, the Chief Jiſtice acquainted the 

Lird Chancellor, that there had been very itrong evidence 

given on each fide, inſomuch that he could not have blamed 

the verdict, on which ſide ſoever it had been given, and that he 

could not ſay this verdict was againſt evidence. 


Afterwards ancther application was made for a new trial, 

when it was inſiſted, that this matter relating to an inherit- 

ance, it would be very hard to have the right determined by 

Ned cut trial, though at bar, and divers caſes were cited, where 
fer neu trials were granted after a trial at (a) bar; and this (a) See the cafe 


= 0 : * of Leighton v. 
the dacht the rather to be done in the preſent caſe, where there had Leizhbtomevalche 


Me been verdict againſt verdict, and conſequently the matter 77. 
th emed to be left at large. 3 ER 
t by but the Chancellor and the /Mafter of the Roll; denied a new 
Was dial; faying, otherwiſe there would be no end of ſui's ; that a 
that wah at bar, where more time might be allowed, and the party f 565 J 
have as put to more expence, was of greater weight than one by 
ne of e privs; that the intent of the court in ſending the cauſe to 
d, dj bz tried at bar was, that it might be final ; but this caſe was the 
tris), longer, as the iſſue to be tried related only to the intention 
rial,” 6 the party, and not any legal title, which queſtion might 
care been determined at the hearing, without ever ſending it 
| a trial; and here beiog a trial at bar, this might juſtly claim 
a eV : preterence to a trial by %% prizs, and was ſufficient to ſatisfy 
nd 8 ne conſcience of the court; but that ſtill, if the party, againſt 
r fat, „dom the decree was, thought he had a legal title, the court 
- geath 4.4 . 
„„ a not debar him of that (1). 
eight ol 1 : | 
t it was * 
in the 1) Reg. Lib. A. 1729. fol. zoo. by the name of Farewell v. Cher, 
alſo, 28 
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; N T7 ; | Lord Chan- 
HE plaintiffs in the original bill were occupiers of cellor Kixe 


vantage meadow and paſture ground within the pariſhes of LEY ON Ab. 
g N. = . A _ 5 2 ». P. 2 - * 
al to de ge and Winthorp, in the county of Lincoln, but did not in- Furgib. 119. 
- long by 1 ; Parnurds B. R. 
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habit within either of the ſaid pariſhes, and they brought their 
bill on behalf of themſelves and others, occupiers of lands, and 
who did not inhabit within either of theſe pariſhes, to eſtabliſh 
a modus for tithes, 


The modus, as laid, was, that in the two pariſhes of Burgh 
and I inthorp, the biſhop of Lincoln for the time being was 
impropriator, and the defendant Mr. Monſon leſſee for three 
lives under the biſhop; the pariſhes were near the ſea, aud 
conſiſted chiefly of marſh-lands; and the modus, as to the pa- 
riſh of Burgh was, that every perſon not inhabiting within 
the pariſhes of Purgh and Wintborp, occupying any meadow 
and paiture land within the pariſh of Burgh, had time out of 


mind paid to the appropriator of the pariſh, his farmer or te- 


nant, on every Good- Fridoy, or as ſoon after as demanded, the 
ſum of 4. per acre every year as a modus, in ſatisfaction for 
all tiches, and ſo proper for every greater or leſſer 
quantity. 

And the fame cuſtom (mutelis mutandis) was laid for the 
occupiers of meadow and paſture lands within the pariſh of 
Mintborp, not inhabiting within the pariſhes of Minthorp or 
Furgb, that they ſhould be privileged from paying of tithes in 
kind, paying a modus of 4 d. per acre for every acre of meadow 


ar paſture within the ſaid pariſh of Mintharp, and ſo in propor- 


tion for any greater or lefler quantity, 


The defendant Mr. Monſon demurred to the bill, for that it 
appeared on the face thereof, that this' was an unreaſonabe 
modus, as it favoured foreigners, not inhabitants within the 
pariſh, more than thoſe who were inhabitants, and bore tly 
chargeable and burdenſome offices of the parifh; alſo, decauſe 
the modus, was uncertain, and not permanent, and in one 
year tithes might be paid, and in the next a h,, but in tie 
third year tithes in kind again, for which were cited 1 IL. 
116. and 1 Keb. 602. Bawgry verſus Buſpell, where, upon 3 
motion for a prohibition, the whole court held this to be 2! 


unreaſonable modus; and particularly 1 in Kek. it is ſaid, to be 


an invention ta cheat the parſon, 


Lord Chancellor took time till the next day ta look into the 
books, and then declared he did not approve of the feat 
given in Levinz, that the inhabitants ought to be more fa 


voured in the modus than the foreigners, in regard the inha⸗ 
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birants were liable to the repairs and veſtments of the church; 
whereas by the reſolution in erz's caſe, 5 Co. 66. b. a for- 
eigner occupying lands within the pariſh, tho” living out of 
tue pariſh, is liable to the repairs, and to be taxed even to the 


ic is an inhabitant in one reſpect, he ſhould be ſo in all, as to 
paying rates and taxes: and his Lord{hip called this a ſudden 
opinion upon a motion, and therefore would not allow the 


| oY 
demufrfer. 


Aſtetwards in Hill. term 1729, this cauſe coming on to 
be heard, Lord Chancellor deſired to be aſſiſted by Mr. Juſtice 
R-yrolds and Mr. Juſtice Vorteſcue, who being preſent, and the 
call om being declared by the court to be well proved, the 
ouly queſtion was, whether the modus was good in law ? 

Againſt the modns it was inſiſted, that as tithes are a revenue 
of common right belonging to the church, ſo every cuſtom de- 
,ozating lrom this common right ought to be taken ſtrictly; 
hat according to this cuſtom, if an inhabitant of the pariſh of 
rgb, occupying lands within the pariſh, ſhould leave the 
vaniſh, and take an houſe, or even a lodging in anyneighbour- 
nz pariſh except Vinthorp, this would intitle him to the ad- 
vantage of the dus; ſo that an inhabitant by his own volun- 
u ag, and by ſo flight a one, as going (perhaps) on the 
oder fide of the highway or hedge, (which poſſibly may be the 
boundary of the pariſh) would be privileged from paying tithes 
n kind; that tho' it ſhould be admitted, a modus would be 
292d, that every inhabitant, or occupier of lands within the 
priſh (tho' not an inhabitant) ſhould pay 4d. an acre fot 
tlery acre of paſture or meadow land within the patiſh : ye 
inthe principal caſe) for a modus to ariſe on ſo frivolous an 
account, as that of leaving the pariſh, and taking an houſe or 
ſpoging in the next pariſh, was unreaſonable, juſt in the ſame 
inner, as if there ſhould be a modus or cuſtom, that if any 
Maditant left the town, and continued to occupy lands there, 
*lnould be intitled to the benefit of a modus, purely on the 
daſideration of his having left the town, which ſurely would 
ede good; for the conſideration to intitle a pariſhioner to a 
uu, muſt be ſomething which was (originally at leaſt) for 
e denefit of the parſon, and therefore a eonſideration that the 
Kilioner was te repair the church, would not be good; 


Vor. II. G ſccut 


ornaments of the church, there being no reaſon, but that as 
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 CnarMan ſecus if the modus were in conſideration of his repairing the 
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chancel, or even the parſon's pew; but the pariſhioners leaving 
the pariſh would be ſo far froin being a benefit to the parſon, 
that it would turn much to his diſadvantage, by depriving him 
of the perſonal and ſmall tithes ; that every modus for tithe, 
if good, muſt be ſuppoſed to have had a reaſonable commence- 
ment; but what "reaſonable cauſe could be affigned for the 
commencement. of this modus, which ſo manifeſtly favoured 


mere ſtrangers and foreigners, beyond the inhabitants of the 


place, and which would tempt and encourage every inhabitant 
to deſert the town, for the ſake of that prevailing motive, his 
own intereſt, by which means the pariſh might become deſo- 
late, and the parſon have no pariſhioners left to preach to, 
Again every modus in lieu of tithes muſt be ſuppoſed to hae 
commenced originally by the agreement and conſent of parſon, 
patron and ordinary; but what could be imagined to have in- 
duced the parſon to conſent and agree to ſuch a modus, by 
which he might be deprived of all his pariſhioners, in hopes of 
getting an exemption from payment of tithes ? Alſo every 
modus which conduced to fraud was an ill 24s ; fee Derg 
Parſons Counſellor 308. cap. 16. where it is ſaid the law 6 
much abhors fraud in this reſpect, as to allow of nothing which 
may introduce it. In x Les. 99. Stebbs verſus Goodlach, tit 
parſon of Letcame in Berks libelled in the ſpiritual court again 
the defendant for tithes of corn; the defendant ſhewcd 1 
cuſtom in Letcome, that the parion, as a modus for the tithe f 
corn, ſhould have the tenth land ſown with corn, and ſhuuls 
begin his reckoning at the land which was next the church 
and fo the next year at the next land, Sc. and inſiſted on th 
cuſtom : the parſon thereupon ſhewed, that the defendant 1 
farmer by fraud and covin, every year ſowed the tenth 1a 
very thin with corn, and never dung'd or manured it, io ti 
the other nine lands, each brought forth every year thrice 3 
much as the parſon's land; wherefore in regard the Cefend 
ant had abuſed the cuſtom, the parſon ſued for tithes in kind 
The farmer at firſt got a prohibition on account of the cuſtat 
but the parſon afterwards had a conſultation, Nray Ch 
Juſtice ſaying this cuſtom was againſt common reaſon. Not 
if this were ſo, that a modus conducing to fraud was ill, he 
can any modus be a greater inlet to fraud, or more procud 
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tinually leaving the pariſh, and taking lodgings in the next, to 
avoid paying tithes in kind, and thoſe who ſtaid behind, would 
be continually impoſing on the parſon by threatning to leave 
the pariſh, if he did not accept of half his dues? beſides, every 
modus in lieu of tithes ought to be certain and permanent; in 
Salk. 656. Archbiſhop of York verſus Duke of Newcaſtle, it is 
{aid by the judges (tho' in other matters they differed) that a 
modus muſt be an annual profit both certain and permanent; 
and the words in Deg. 308. are, “that every modus muſt have 
© continuance, and cannot be good at one time, and fleep at 
« another.” That as reaſon was thus againſt the cuſtom, ſo 
there were two expreſs authorities, (viz.) x Lev. 116. and 
1 Keb. 602. and tho? the reaſon in 1 Lev. might go a little too 
far, in ſaying the cuſtom ought rather to favour the pariſhioners 
than foreigners, by reaſon that the pariſhioners were at the 
charge of repairing the church, whereas even foreigners were 
liable to be taxed for that purpoſe if they occupied lands with- 
in the pariſh ; yet ſo far it might be urged in favour of inha- 
bitants beyond foreigners, that they were liable to burdenſome 
offices, as church-wardens and overſeers, who by the Stat. of 
42 Eliz, are directed to be choſen yearly out of the principal 
inhabitants; or if an occupier of lands only was an inhabitant 
ta all intents and purpoſes, then there would be no ground for 
the cuſtom to make a diſtinction; that the cuſtom. ſaying, any 
perſon occupying lands, and not an inhabitant, ſhould be in- 
titled to the benefit of the modus, was uncertain, as it did not 
ſay for how long time ſuch perſon ſhould not have inhabited 
within the pariſh, whether for a week or a month, Sc. Alſo 
| % every perſon occupying lands, who was not an inhabitant, 
; l ought to pay 4 4. an acre, and fo in proportion for any leſſer 


as quantity; this (it was obſerved) was one farthing for every 
ce "HI {ixteenth part of an acre ; but if it ſhould be but a ſeventeenth 


part, then it would amount to a cuſtom in non decimantds, 


Attorney General contra : As this modus has been uninter- 
fupted time out of mind, ſo there may have been a purchaſer 
of part of this land, who has paid the dearer for it, from a de- 
dendance upon the modus, and conſequently, by fetting aſide 
me modus, the purchaſer would be injured. There is no neceſ- 
iy that the modus ſhould be permanent; in Godb, 194. Brown's 
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Chapman caſe, a man had a modus decimandi for hayin Blackacre,* he ſowed 
© Ou the ſaid acre ſeven years together with corn, yet this was held 


when the acre was made into hay; allo it is there ſaid, that if 
the vicar be endowed of tithes of hay, the ſame cloſe, when 
kept as meadow and mowed, ſhall- pay tithes to the vicar, 
and when ſown with corn, ſhall pay tithes of corn to the 
parſon; by which caſe it appears not to be neceſlary, that the 
ſame land ſhould always pay a medus, but may ſometimes pay 
tithes in kind, and ſometimes a modus, and yet the modus ſub- 
fiſt. With regard to the fraud objected as incident to the 
modus in the principal cafe, that which every thing is liable to, 
cannot be a good objection againſt any particular thing ; for 
this fraud may be ſuggeſted in all modus's ; particularly in the 
caſe in Godbolt, the land-owner might ſay to the parſon, if you 
will compound with me for tithes, I will ſow the land, elſe! 
will mow it and uſe it for meadow, and then you (the parſon) 
will not have the tithes, but the vicar, In the caſe of Cl. 
{ord verſus Peaſe, Cro. Flix. 136. a cuſtom was, that time out 
of mind every inhabitant of Sale, who occupied paſture lands 
in Dale, paid tithes for theſe paſture lands to the vicar of Sat, 
and that the vicar paid 2 4. for every acre to the parſon of 
Dale; the court held this a good cuſtom, though it depended 
on the uncertainty of an inhabitancy, and that the vicar 6 
Saie's paying 2 d. per acre to the parſon of the other pariſh ſof 
this paſture, was the ſame thing as if this compoſition were 
paid by the occupier of the land itſelf, being equally beneficia 
to the patſon. Then as to the commencement of this modus 
the ſame may have been a reaſonable one, fince this pariſh oj 
Burgh, having a great tract of land, it might be for the good 
of the land and of the parſon to incourage foreigners to come, 
take and manure this land, by exempting them from paying of 
tithes in kind, but ſtil] they were to pay 4 4. per acre to the 
parſon, which was ſor the parſon's benefit, as it night be ſup» 
poſed, that otherwiſe the land would have laid waſte, uncull- 
vated, and yield no profit, conſequently no tithes at all. 


The Lerd Chancellor and the two judges held this 2 goo! 
modus; they admitted, that every modus muſt be certain, aud! 
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ic was uncertain, no length of time would make it good; and as 
to a modus being void for uncertainty, Mr. Juſtice Forteſcue cited 
2 Rol. Abr. 265. where a preſcription to pay a penny or there- 
abouts for every acre of arable land, was held void for the uncer- 
tainty ; but he alſo cited a caſe (1) in the exchequer in 1726. 
where there was a modus to pay 12 d. an acre for up-land and 
' 64. for marſh-land, and held good. But they all thought the 
mdus in the preſent caſe certaja, 4 d. per acre for every acre 
of paiture and meadow ground occupied by thoſe that were 


not inhabitants within the pariſh; in which caſe the parſon 


had no reaſon to object that the dus was not more extenſive, 
that it did not extend to all the land in the pariſh, whether 
occupied by inhabitants, or by ſuch as were not inhabitants; 
for that had been more to the prejudice of the parſon, who, 
in the preſent caſe, had tithes in kind of the inhabitants for 
their land ; and as the modus for paying 44. per acre for all the 
land in the pariſh, (whether occupied by the inhabitants or 
pot) had been good, a fortiors this was good, becauſe more 

?nchcial to the parſon, That this 3 was ennie be- 
cauſe the parſon was always ſure of having either his 4 d. per 
acre, or what was better, his tithes in kind; but by the caſe 
cited from Godbolt, it appeared not to be necellary, that the 
m:dus ſhould every year take place; and here, whenever it 
ſhould hagpen that the paſture or meadow land were occupied 
by foreigners, then the modus would certainly ariſe ; and the 
ſame uncertainty might be objected to the cuſtom, which ſaid, 
that while the religious orders, or houſes, neld the land in their 
un hands, they ſhould pay no tithes, which notwithſtanding 
has been always adjudged a good cuſtom ; the like anſwer might 
be given to the objection to that part of the cuſtom, where 
the occupier of this land was not to be an inhabitant either of 
Burgh or Minthorp; for if he were an inhabitant of either of 
thoſe two pariſhes, he was to pay tithes in kind, which was 
ſill in favour of the parſon. The court admitted, that every 
17745 mult be ſuppoſed to have had a reaſonable commence- 
ment; but as to the neceſſity of ſhewing now that the modus 


not now capable of being thewn at this great diitance of time. 
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(1) Bate v. Hedges, Bunb. 125. 
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farm, to diſcharge the farm of all tithes, (though this would 


able; for the tithes are the reward for the trouble and care 


motion was heard, and none of the other fide; neither is the 
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is reaſonable, that ſeemed not to be ſo clear; for theſe modus: 
having been from time immemorial, none can know but that 
there were ſuch circumſtances in thoſe ancient times, as might 
have made ſuch a compoſition reaſonable? tho” at preſent they 
may not be diſcoverable ; that it was enough to ſatisfy us at 
this time of day, that the parſon, patron and ordinary, before 
the reſtrictive ſtatutes, might bind the revenues of the parſon, 
and that all theſe modus's muſt have had their commencement 
from an inſtrument ſigned by the parſon, patron and ordinary; 
but there could be no colour to ſay, that becauſe ſuch inſtru- 
ment in ſo great a length of time had been loſt, therefore the 
modus ſhould be loſt allo; indeed fo far the law went in favour 
of the church, as that if the inſtrument which the parſon, 
patron and ordinary, had given to a layman, owner of ſuch a 


be good while the inſtrument could be ſhewn) ſhould be once 
loſt, this being a privilege in non decimando, the privilege would 
be loft by the loſs of the deed; but that in the preſent caſe, 


there was no ground to inſiſt on the cuſtom's being unreaſon- 


which the parſon takes of the ſouls of his pariſhioners, in 
which caſe the /abourer is worthy of his hire; but then, as the 
parſon is not bound to go out of his pariſh to viſit thoſe who 

nly occupy land within the pariſh, ſo it is but reaſonable, that 
they who have not the benefit of the parſon's care, ſhould 
anſwer the leſs duty to him, and may well be excuſed for 4 
modus of 4 d. an acre, which the parſon cannot ſay is too little, 
eſpecially in this caſe, when part of his proof is, that a whole 
acre was let for 12d. or 84. an acre in the times of Edward 
the Firſt and Second, a reaſon for avoiding this modus, as being 
originally too much. As to the caſe in Levinz, that was 
obſerved to be a ſudden opinion of the judges, upon a motion 
only, and when (perhaps) only the counſel that made the 


caſe mentioned in the other cotemporary reports; as Raynor 
Siderfin, Sc. Alſo Mr. Juſtice Reynolds aſking, with regard 
to the pariſh called Skegneſs, (concerning the tithes and modus 
whereof this motion was made in Lev.) how the practice 
had been, and whether tithes in kind or a modus had 
been ſince paid? it was anſwered, that notwithſtanding 
that opinion, this very modus had been obſerved, and tithes it 
| | kind 
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kind not paid, which ſhewed, that no regard was had to 
the opinion, and that the parſon was not adviſed to rely upon 
it, Laſtly, the Chancellor and Judges laid great weight on 
four precedents in the exchequer, cited by the counſel 
for the pariſhioners, where that court reſolved ſuch a cuſtom 
and modus to be good, and in ſome of theſe caſes condemned 
the parſon in coſts, for conteſting the modus, particularly 
Brown's Entries 194, 199. was Cited, where the pleadings of 
one of thoſe caſes are to be found, with a prohibition granted 
thereupon, 


Wherefore the whole court agreeing the modus to be good, 
time was given to the biſhop till the next day to give his 
anſwer, whether he would try the cuſtom ; which the biſhop 
declining, 


Lord Chancellor : Eſtabliſh the modus, and diſmiſs Mr. Mon- 


mit to the modus. 


{1's croſs- bill for tithes in kind, without coſts, in Caſe he ſub- 
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court touching the will of the ſaid Frances, in which ſuit in 
the ſpiritual court Moallaſten the executor named in the wil 
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= HIS was a judgment given in the Common Pleas, 42 
; wherein the now defendant was plaintiff, in an am in the 
on a promiftory note brought by the then plaintiff I ocllajttn, there 
as adminiſtrator df bonzs Nathanaet* Clerk, non adminiſtrat by derbe 
Frances his late wife and executrix, pendentt life in the ſpiritual 48 - 
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t Fraues was plaintiff, againſt the nephews and nieces of the del 
Frances Cle the plaintiff in the court below recovered 

judgment, and 521. damages, upon which the defendant Lade 
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below {{/ai/ter) bringing a writ of error, aud aſſigning the 9 80 


general errors: 

The queſtion was, wither an adminiſtrator pendente it, 
where the ſuit in the ſpiritual court is touching the executcr- 
ſhip, may maintain an action tor recovering the debts due to 
the deceaſed *? 
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be under any incapacity or diſability of acting as ſuch, he is, WaIR ER w. 
during his incapacity, in many reſpects as no executor, and WooLLa- 
therefore for that time it is conſidered as an inteſtaey. For e. 
tis reaſon the ordinary may in theſe caſes, during the in- 
capacity or diſability, grant a temporary adminiſtration, and 
ſuch temporary adminiſtrator may ſue and bring actions, as well 
as any other adminiſtrator to whom a complete adminiſtration 
s granted, I ſhall inſtance in the common caſe, where an 
mufant (under the age of ſeventeen years) is made executor; 
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:nrſhip to the deceaſed; ſince during this conteſt none can 

at 28 executor; and therefore the ordinary may grant ad- 

ninftration to another, pending this ſuit, which adminiſtra- f 578) 
tor may ſue, it being part of his office to recover and get in 

2 debts of the deceaſed, 


here, in regard the infant, by reaſon of the tenderneſs of his 1 | { 
ears, is for that time incapable of aCting as executor, the | FLA 
ordinary may grant a temporary adminiſtration to another du- 1 
he minority of the infant (until his age of ſeventeen) and 5 | 1 
lach temporary adminiſtrator may ſue and bring actions. With- 1 . 
10 the ſame reaſon 1s the caſe, where upon the death of a man we Wu 
there is a litigation in the ſpiritual court touching the execu- 15 * 


admit formerly there have been opinions (particularly in 
Gen 25.) that an adminiſtrator durante minore ætate could 
not ſue, Lord Dyer having held that ſuch an adminiſtrator 
vas but as a ſervartt or bailiff. But I take the law, by very 
105 many caſes, and by a conſtant courſe of experience to be 
do 1ettled, that an adminiſtrator during the minority of an 
:xe<cutor, tho* granted in the moſt reſtrictive manner, only 
6 um & commodum infantis, may however maintain an ac- 
tion for a debt due to the deceaſed; this is admitted in 
Ag. 29. Piget's caſe, fo as the adminiſtrator makes 2 
poper averment that the executor is under ſeventeen ; and ſo 
5 2:5, 251. Carver verſus Haſlerig; and indeed ſuch ſaits 
Ve really ad nu I commedum of the infant executor, as they 


de brought in order to recover debts due to the eſtate. 
R 


dacſe authorities warranting an adminiſtrator during minori- 
% Fc. to ſue, ate carried much farther, 1 Rell. Abr. 888. 
'Vriclt's caſe, and a Brownl. 83. where it is adjudged, that 
aa adminiſtrator during minority, Sc. brings an action, 
recovers 
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recovers judgment, and before execution the minor executor 
attains ſeventeen, he is ſo far privy to this judgment, that by 
a ſpecial ſcire facias he (the executor) may ſue execution 
thereon. If then an adminiſtrator durante minore etate, &c, 
ad uſum & commodum infantis, who in ſome books is ſaid 
to be as a bailiff or a ſervant to the infant executor, and 
in another book is called his (a) curator, may maintain an 
action for a debt due to the deceaſed ; why ſhould not an 
adminiſtrator pendente lite, (tho* touching the executorſhip) be 
allowed to maintain an action alſo, fince both are but tempo- 
rary adminiſtrators? one determining on the infant's coming 
to ſeventeen, and the other with the end of the ſuit in the 
ſpiritual court: why ſhould not theſe temporary adminiſtra. 
tions equally impower each adminiſtrator to ſue ? or rather, 
do not all the authorities warranting an adminiſtrator during 
minority, Sc. to ſue, prove ſtrong for us in the preſent caſe! 
L own, it has been a queſtion, whether the ordinary could grant 
adminiſtration durante abſentid of the next of kin beyond the 
ſeas, I Lutw. 342. and 4 Mod. 14. Clare verſus Hodge, 
And I find in a manuſcript report which I have, that the 
late Chief Juſtice Pratt of counſel in that cauſe, objected it 


Was a void adminiſtration, as it might end ſoon after granted, 


and yet neither the adminiſtrator himſelf, nor any of the 
debtors to the eſtate of the deceaſed know when it ended; 
becauſe the next of kin might return from beyond ſea, and 
the adminiſtrator, or the debtors of the deceaſed, know no- 
thing of it ; that by this means the debtors of the deceaſed 
would be drawn in to make payments to the adminifirator 
aſter the next of kin's return, conſequently aſter the admini- 
ſtration was determined, and that ſuch an adminiftrator di- 
rante abſentia, &c. might be diſcouraged from bringing 2 
actions againſt the debtors of the deceaſed, foraſmuch as ſuch 
action muſt abate by the return of the next of kin from be 
yond ſea before the judgment, and the adminiſtrator loſe bi 
coſts. But notwithſtanding theſe objections (which well 
really made, tho* not reported in the books) the out 4 
judged ſuch an adminiſtration granted durante abſentia, * 
to be good; and the very reaſon given, as reported in Lutws 
is, © to prevent the grand inconvenience that would enlut 
« if the debts of the deceaſed could not be recovered duft 
& the abſence of the executor beyond ſea. The court fart 
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aid, that if any of the debtors of the deceaſed paid his 
debt to ſuch an * adminiſtrator durante abſentia, &c. tho 
it was after the return of the executor ; yet if the debtor 
who paid the money had no notice of ſuch return, it would be 
a good payment. Now this caſe proves, not only that an 
adminiſtration durante alſentid, &c. is good, but that the 
chief reaſon inducing the court to be of that opinion was, 
that by the adminiſtrator's being enabled to get in the debts 
due to the deceaſed, the grand inconvenience which other- 
wiſe might happen, would be prevented; and if an admini- 
ſtrator durante abſentia, &c. may ſue, within the ſame reaſon 
ought an adminiſtrator pendente lite, The caſe in 1 Salk. 4.2. 
Slaughter verſus May, not only proves that an adminiſtrator 
durante abſentia may bring an action, but alſo is an expreſs 
zuthority in this very point, that an adminiſtrator pendente lite 
touching the executorſhip may, if he makes a proper aver- 
ment. That caſe was, H. being an adminiſtrator durante 
alſentid of F. 8, an executor, brought an action of debt on a 


abſent, or where he was; upon which the court ſaid, it was 
but reaſonable the ordinary ſhould have power to grant ad- 
miniſtration during abſence, as well as during minority, or 
tendente lite, and that ſuch adminiſtrator is accountable to the 
executor, whoſe abſence muſt be intended an abſence beyond 
ſea; but the plaintiff ought to aver him to be abſent. Now 
no- in this caſe it appears that the court put theſe three temporary 
afel WW aiminiſtrators upon the ſame footing ; and I believe in all 
atot, WW books, where named, they are conſidered as on the level, and 
| if ſo, no reaſon can be given why an adminiſtrator pendente 
lie touching an executorſhip ſhould not bring an action, as 
2 ell 25 an adminiſtrator during minority, or during abſence ; 
ay, the allowing the adminiſtrator durante abſentid to bring 
a action is a ſtronger caſe than the preſent; becauſe there 
the adminiſtration may determine, and yet neither the plain- 
tif the adminiſtrator, nor the defendant the debtor, know 
any thing of, nor have any poſſibility to diſcover it; alſo in 
det caſe there is all the time a good executor capable of act- 
nz, who may prove the will by commiſſion, or ſue by letter 
0 attorney; whereas the end of a ſuit during the pendency 
Wereof adminiſtration is to continue, may be ſeen by any 
meat any time reſorting to the proceedings in the court 


where 


bond, but did not aver that J. S. the executor was then 
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temporary adminiſtration could be granted: but of very little 
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where the litigation touching the executorſhip depended: Nor 
therefore all theſe authorities which warrant actions to bo . 
brought by an adminiſtrator during the abſence of an execu- e 
tor, are juſt ſo many authorities for me; and the caſe of 4k 


Slaughter verſus Moy mentioning that of an adminiſtrator per. 
dente lite touching an executor, is an authority in the very oupp 
point. In Gibſon's Codex Juris Ecelgſiaſtici Anglicani (page 574.) debts, 


theſe three temporary adminiſtrations are taken notice of, and doubtfu 
put upon the ſame footing; beſides which, is added, “ that tho Hot {ue 
„there be no ſuit or controverſy depending touching the the eſta 
© executorſhip, and tho” there be an executor, yet if he does a power 
© not come in, the ordinary may grant a temporary admini- thoſe de 
de {tration until the executor comes in and proves the will.“ conſiſted 
Alſo it is held, that if an executor afterwards becomes Juna- contract 
tick, and thereby diſabled from acting, there, for neceſlity's and that 
ſake, the ordinary may grant a temporary adminiſtration with te dece⸗ 


the will annexed; this I remember was ſaid by Holt Chief thing of 
Juſtice, in the caſe of Hills verſus Mill, reported ſhort in law extre 
1 Salk, 36. but that otherwiſe it was if an executor became: not alloy 


bankrupt, becauſe there being no diſability in ſuch caſe, no tem fror 
eſtate of t 


being ruit 
make 
betwixt a. 
idminiftra 
licety to 

Pudlick m. 
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fer take no 


uſe would all theſe temporary adminiſtrations be, if by virtue 
of them the debts of the deceaſed could not be recovered. 


It is objected, that no adminiſtrator before the ſtatute d 
31 Edward 3. cap. 11. could bring an action, and that the 
ſtatute impowering an adminiſtrator to ſue, does not extent 
to one pendente lite. 


R:/p. All theſe temporary adminiſtrators are equally out af 
the ſtatute, and in ſuch adminiſtrations the ordinary is nd 
bound to grant them to the next of kin, as was held Hob. 25% 


Bryers verſus Goddard, and 1 Vent. 219. Thomas verſus Butir; dena, | 
but if an adminiſtrator during the minority or abſence of al te value of 
execytar may ſue, tho' out of the ſtatute, why may not an a0. te caſe, e 
minittrator pendente {ite ſue alſo? I take all theſe tempora!y ceney to g 


adminiſtrators to be within the reaſon and equity of the ſtatute 
of Edw. 3. as they are deputed by the ordinary, which are tit 
very words; and ſince in all thoſe caſes the deceaſed dies for 
the time, and to ſome purpoſes, inteſtate, there is then & 
perſon to act as executor, 


Requam fre 
Neve of th 
PI to the © 
lides, 28 this 
* not alſo þ 


De Term 8. Trin. 173: 
Now I will conſider the very great and manifeſt inconve- WaI NEN . 
riencies which would enſue, if an adminiſtrator pendente lite Wool LAs 


: | : STON 
touching an executorſhip could not bring actions to recover ; 
the debts of the deceaſed. | 


Suppoſe theſe conſiſted only, or chiefly, in out-ftanding 
debts, owing on hazardous ſecurities; or ffom perſohs in 
doubtful circumſtances, in apparent danger of being loſt, if 
pot ſued for in time; would it not be an irreparable loſs to 
the eſtate, and to the creditors of the deceaſed, if for want of 
2 power given by law to the adminiſtrator pendente lite, all 
thoſe debts ſhould be loſt? ſuppoſe the chief part of the eſtate 
conſiſted of debts in trade, as book debts, which are ſimple 
contract and liable to be bafred by the ſtatute of limitations; 
and that the ſiæ yeafs have begun to incur in the life-time of 
tie deceaſed, and conſequently muſt run on; would it not be a [ 5831 
thing of the moſt miſchievous conſequence, and render the | 
ly extremely defective, if the adminiſtrator pendente lite were 
not allowed to ſue for theſe book-debts, in order to prevent 
them from being barred by the ſtatute, and thereby ſecure the 
eltate of the deceaſed, and perhaps fave his creditors from 
being ruined? The other fide, in this caſe, are endeavouring 
Je make a very nice difference, where really there is none, 
betwixt an adminiſtrator pendente lite and other temporary 
zaminiſtrators; and yet to what putpoſe is this extreme 
licety to be ſuppotted ? why, only to introduce great and 
publick miſchief. On the other hand, there can be no incon- 
ſenience in allowing this adminiſtrator pendente lite to ſue for 
the debts of the deceaſed ; the hand of the adminiſtrator who 
to recover them, muſt be ſuppoſed ſafe; this court may ſo 
{ar take notice of the ſpiritual courts, as to be ſenſible that theſe 
temporary adminiſtrators give ſecurity thete proportionably to 
tle value of the eſtate of the deceaſed, or, if that were out cf 
de caſe, every perſon is primũ facie intended by law of ſuf 
kciency to perform his truſt, and not to be inſolvent, nihil 
Mequam prefumendum; and whatever ſuch adminiſtrator does 
Receive of the eſtate of the deceaſed, he muſt be accountable 
Pr to the executor when he ſhall have proved the will, Be- 
lies, as this adminiſtrator is allowed to be ſued, why ſhould 
e not alſo be allowed to ſue, why ſhould it not be mutual, 
ſpecially fince the allowing him to ſue is the only way to 

enable 
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Warrxrr v. enable him to anſwer the ſuits brought againſt him? J muſt 


ordina 

own, that an executor de ſon tort may be ſued, and yet cannot the co 
ſue; for as he comes in intirely by wrong, and as a tort. are al] 
feaſor, he ſhall have none of the privileges of a rightful exe. any re 
cutor ; but in the preſent caſe, our adminiſtrator pendente lite ballan' 
cannot be ſaid to come in by wrong, when he is conſtituted Slaugh, 

by the act of the court, of that court too, which has a proper 1 Late 
Juriſdiction in granting adminiſtrations. It will be admitted, two au 
that an adminiſtrator durante minore ætate of an executor, where 
though it be but ad uſum & commodum infantis, may yet {ell are the 
bona peritura. And the like power will (I preſume) be alloy. thew's 

ed an adminiſtrator pendente lite, and why is this, when ſuch debt or 
adminiſtrators can ſell no other goods? ſurely for the ſake of admini! 
neceſſity, .and to prevent theſe bona peritura from being de- will of 
ſtroyed; and is there not the ſame neceſlity to take care of that the 
hazardous debts, and prevent debts by ſimple contract from the plai 
being barred by the ſtatute of limitations ? do not they require ons exe 
the ſame care to ſecure them from being loſt, as bona peritun the cou 
do? yes certainly, as probably the debts are of a much greater ſtrator 
value than the goods. The ſpiritual courts have of late come red; th 
into this way of granting temporary adminiſtrations, and m lite in ti 
Lords the Judges have been pleaſed to allow them good in and that 
law, though out of the ſtatute which permits, nay requires th: piritua] 
ordinary to grant adminiſtration ; and this the courts of con- it is con 
mon law have done, for the eaſe and convenience of the ſub- adminiſt 
ject, which is indeed the chief end of all laws. But it woult Vicre tl 
very much leflen and take off from the uſe and benefit of thei in under 
adminiſtrations, if it ſhould be adjudged, that none by virt 8. ber 
thereof were capable of ſuing for and recovering the debts d e 
the deceaſed: this conſtruction would reduce the grant d of tie Pe 
letters of adminiſtration pendente lite, to no more than leten Jo: i 

ad colligendum bona, Cc. | bead the 
And now, as to the authorities which have been cited 01 hy wh 
the other ſide; tho? I here beg leave to premiſe, that nothing ſi if 
| Jeſs than ſolemn reſolutions, ſuch as are founded on good DIO 
reaſon, ought to be ſufficient to introduce. ſo great an Inco0e wy = 
| [ 585] venience; whereas (as I take it) among all the authorite "Fg "x 
( Cited againſt us, there is not one caſe adjudged on the point 3 _ 
i As to Moor 636. Robin's caſe, (Trin. 43 Eliz.) it was thus; "ps . 
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two executors conteſt in the ſpiritual court, whereupon the 
| ordinary 
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ordinary grants adminiſtration pendente lite, and it ſeemed to WerxEN v. 
the court ( /emble ſays the book) that he could not do it; theſe Woo t a- 
are all the words of the caſe ; but here was no judgment, nor e 
any reaſon given in ſupport of the opinion; and to over- 

ballance this authority, I would quote againſt it in the caſe of 

Slaughter verſus May in Salk. 42. and the reaſon given in 

1 Lutw, 242. for the reſolution in Clare verſus Hodge; here are 

two authorities to one which ſay it is a great inconvenience 

where none can ſue for the debts of the deceaſed; and as they 

are the latter, ſo are they the better authorities. As to Car- 

thew's Rep. 153. Frederick verſus Hock, that was an action of 

| debt on a bond brought by the plaintiff Frederick, on a ſpecial 
adminiſtration guoad the bond, pendente lite concerning the laſt 

will of the lady Frederick; the defendant pleaded in abatement, 

that the lady Frederick made her will, and thereby conſtituted 

the plaintiff her executor, and that the plaintiff /uſcep:t ſuper ſe 

onus executionis teſſamenti predict”, and prayed the judgment of 

the court, for that the plaintiff brought his action as admini- 

ſtrator and not as executor; upon which the plaintiff demur- 

red; the court held that the adminiſtration granted pendente 

lite in tne ſpiritual court concerning a will was utterly void, 

and that the difference was, where there is a controverſy in the 
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enen Iron ſtarteq uon the demurrer; and at that time the court 
bad the adminiſtration granted pendente lite touching the will 
vad, whereupon it is ſaid, that the plaintiff proceeded no 
farther in that action: and pofſibly he had no occaſion; the 
defeudant in fo plain a caſe as that of debt on bond, having 
gained lome time by his plea, probably paid the money, or it 
lay de, tne will of lady Frederick was ſoon afterwards proved, 
an 19 the objection removed; but this is not mentioned, only 
lo tar appears, that no judgment was given in the caſe, In the 
next place it is vblervable, that this very authority allows an 


the ſpiritual court concerning a right of admiuiſtration, and where 144 
m- It is concerning a will, as in that caſe; that in the firſt the Lo 
ſub- adminiſtration granted pendente lite is good, but otherwiſe 1 | 
ol where the controverſy is concerning a will, for he who comes { 586] | 0 9 
hel in under a will ſhall avoid all which an adminiſtrator can do, [ = 
irt = £012 it is ſaid in the end of the caſe, that the plaintiff pro- | ; : : 
ts d cecded no farther in that action: now it is plain upon the words 4 7 j 
t > of the bock, that this caſe was never adjudged, but the ob- ix 4 
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adminiſtration granted pendente lite touching an adminiſtratiu 
to be good; whereas this temporary one is as much out of 
the ſtatutes enabling the ordinary to grant adminiſtration, as 
any other temporary adminiſtration whatever, and ſo this 
very caſe cited on the other fide, anſwers one of the ob. 
jections which they make: but the reaſon is very Alight 
which is given by the book to make a difference betwing an 
adminiſtration granted pendente lite touching an adminiſtration, 
viz, that this is good; but that an adminiſtration granted 
pendente lite concerning a will is void; why? becauſe he that 
comes in under the will ſhall avoid all that an adminiftrator 
pendente lite can do; now this is no reaſon at all; all that can 
be meant by it 1s but this, than an executor ſhall ayoid any 
grant, aſſignment, or releaſe made by an adminiſtrator ber. 
dente lite of any part of the deceaſed's eſtate, if made to his 
prejudice; but the adminiſtrator's ſuing for debts due to the 
deceaſed, and preventing their being loſt by the debtors be. 
coming inſolvent, or from being barred by the ſtatute of limi- 
tations, is a ſervice and can be no prejudice to the executor, 
The adminiſtrator pendente lite, as ſoon as he receives a debt, 
is accountable for it and muſt pay it over to the executor ; q 
cannot ſurely be intended, by this reaſon of the execygor' 
avoiding all acts of the adminiſtrator pendente lite, that if ſuch 
adminiſtrator recovers judgment againſt a debtor of the - 
ceaſed for a debt due to him, and takes out execution, that the 
executor ſhall avoid all this, and make the debtor pay the debt 
aver again, which he was before compelled to pay by courle 0 
law, and which the executor is at liberty to receive at his 
pleaſure from the adminiſtrator pendente lite; this would be 
doing a great hardſhip without the leaft occaſion. * 


Or, putting this caſe farther; ſuppoſe the Wa 
perdente lite had got judgment againſt a debtor of the deceal , 
and had thereby ſecured the debt, but before any execution 
ſued the executor had proved the will, whereby the admin 
ſtration pendente lite had determined, could this any ways * 
judice the executor? No; ſo far from it, that (as I take it 
the executor when he has proved the will, may take —_— 
of this judgment, and bring a ſpecial ſcir e facias in order to 


of 
out execution on it in the ſame manner as an infant executay 


aciof 
having attained ſeventeen, may ſue out a ſpecial ſcire J 
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the reaſon given why the executor ſhall avoid any act done by 
the adminiſtrator pendente lite, can only relate to grants, 
afiznments or releaſes made by ſuch an adminiſtrator to the 
prejudice of the executor z whereas all thoſe which are done 
for his benefit ſhall ſtand, 


The other caſe is that of Smith verſus Smith, cited by Ser- 
jeant Carthew, in his report of the former of Frederic“ verſus 
Host, from 3 Keb. 54. and this I admit to have been adjudg- 
ed; but however, it will not (as I apprehend) appear to be 
material to the preſent queſtion; there the plaintiff brought 
trover as executor for the converſion of ſome goods, and on not 
guilty pleaded, the jury found a ſpecial verdict, that the plaintiff 
vas the executor named in the will of J. S. that the goods in 
queftion were the goods of J. S. and that the defendant in the 
action of trover had adminiſtration granted ro him of the 
goods of J. S. pendente lite touching the will; adjudged for 
tie plaintiff in trover, becauſe the adminiſtration was merely 
void; and the book ſays, that this judgment was alſo given 
upon the diſtinction above-mentioned. Now that this judg- 
ment was very right and juſt I freely allow; but that the 


Sf ſame was given upon the diſtinction betwixt an adminiftration 
_ OE. touching a will, and an adminiſtration pendente lite 
de. wuching an adminiſtration, I can hardly think; all determin- 
the WW! in this caſe is, that the property of the goods of the de- 
delt raled was in the executor, and not in the adminiſtrator pen- 
& : erte lite, which I admit: for ſo in the caſe where an admi— 
M uſtration is granted durante minore atate of an executor, the 


roperty of the goods is in ſuch infant executor; and there- 
dre an adminiſtrator during minority cannot ſel] any of the 
ods, which he neceſſarily might do, if he had the property. 
ut it is plain, that an adminiſtrator durante minore atate 
day ſue for the debts due to the deceaſed, though he cannot 
lign or ſell any of his goods; and therefore this caſe only 
ws, that an adminiſtrator pendente lite is upon the level with 
alminiftrator during the minority of an infant executor, 
dich I do not controvert. So that upon the whole, as the 
ncipal caſe in Serjtant Carthew's Reports of Frederick verſus 
is not adjudged ; and as the reaſon given for the opinion 
de court rather weakens its authority, and chat cited there 
1 "eported in Keble, of Smith verſus Smith, though adjudged, 
Vor. Il, H h . is 


minority of the executor, which has been adjudged » fo that Wa 
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WILXEX v. is not to the purpoſe; I humbly apprehend, that from the 
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reaſon of the caſe now in queſtion, which is ſtrong for us, 
from the very great miſchief and inconvenience that would 
follow, if an adminiſtrator pendente lite could not ſue and re. 
cover debts due to the decealed, to the great loſs of his credi. 
tors, and perhaps to the ruin of-the eſtate; as there is not one 
adjudged caſe againit us, and on the other hand ſeveral in our 


U 


about 
favour determining that a temporary adminiſtrator may ſue; eolnſhi 
and in the laſt place, as there are others that put all theſe Clare- 
temporary adminiſtrators upon a ballance, or. upon the ſame and af 
ſooting, I am to pray that the judgment given in C. B. may his wil 
be now affirmed, | wife; 
Whercupon the Lord Raymond Chief Juſtice, Page and leaving 
P; yn Juſtices were of opinion for affirming the judgment; iſſue by 
2nd that the ordinary had a power to grant adminiſtration Thi 
pendente lite, tho* touching an executorſhip ; that the reaſon d petition 
the ordinary's having a power to grant adminiſtration daram counſel. 
minore tate of an executor was, becauſe during the infane and eſpe 


of the executor there was no perſon capable of ſuing or reco- f:mily h 


vering the debts of the deceaſed ; that fendente lite there beg provide; 


no executor that can ſue, ſuch caſe is within the ſame miſchi which 
. . . O 
which would be attended with very great inconventenci gl from wh 


for the reaſons that had been given; that the caſe of an a might be 
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e being a 


miniſtrator during the abſence of the executor was ſtronger 
there being an executor capable of acting, who might by con 
miſſion prove the will, and ſue by attorney; that all theſe ten 
porary adminiſtrations, tho? out of the ſtatutes of Edv. 3. 
len. 8. were yet allowed to be within the equity of tay 
ſtatutes for the eaſe and convenience of the ſubject, Wis 
gaught to be conſidered ; that in the caſes cited from Moor u 
Carthew there was no judgment; and the. reaſon given int 
latter of thoſe books, did not maintain the opinion. 

But Lee Juſtice doubted; for he ſaid, an adminiftration þ 
lente lite touching the executorſhip ſeemed to differ from i 
miniſtrations durante inore atate, or durante abſentid of ant 
ecutor, becaule in the two laſt cafes the adminiſtrations ve 
granted cim teftamenta annex, which cannot be done when 
will is in controverſy; & adjorn', But judgment was af 
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* Ex parte Aiſcough. Caſe 189. 


8 i Lord Chan- 
PON aa petition for a writ de ventre inſpiciendo the Caſe cellor King. 


was: Sir 7cha Chaplyn bart. a young gentleman of 2 Eq. Ca. Ab. 
about the age of nineteen, ſeiſed of a great real eſtate in Lin- 200% vor 


colnſbi re, was drawn in by one Morris a bailiff, who lived in Writ de ventre 

| 2s . 33 : | | inſpiciendo. 

: Clare- Market, to marry his daughter, an infant about ſixteen, 155911 

6 and after the marriage Sir John was prevailed upon to make , 


his will, and thereby to deviſe all his perſonal eſtate to his n, Cebu 
wife; within two months after the marriage Sir John died, 

leaving three ſiſters, who were his heirs at law, in caſe of no 

iſſue by this marriage. 


M; 

The widow pretending to be with child, the three ſiſters 
petitioned for a writ. de wentre inſpiciendo, inſiſting by their 
counſel, that this was a writ at common law, a matter of right, 
and eſpecially proper in the preſent caſe, where the petitioners 
family had been twice impoſed upon already, firſt by the im- 
provident and unequal marriage, and afterwards by the will, 
which gave ail the teſtator's perſonal eſtate to this new wiſe, 
irom whence there was great room to ſuſpect another fraud 
might be put upon the family by a falſe and ſuppoſititious child, 
and fo the ſiſters and next heirs be deprived of their right to 
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con the inheritance ; and for this purpoſe 1 Jul. 8. 5. Cro. Elix.. 
ſe ten 0% Moor 523. Willoughby's caſe, and Cro. Jac. 685. Thea- 7 
1 Ms caſe, were cited, but more particularly the $-/icitor General | 


i (00 inlifted on the caſe of the Atterney General verſus La. Riche, 
| wit 


yo —— 4, Mgr 
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The effect of 
determined by the Maſler of the Rolls about fix years ſince, is vt decreed 


. . $ upon a bill in 
Where one by will gave a ſam of money to be laid out in land equity, where 

; | 3 a lum of money 
nd ſettled on * . (who was an extravagant perſon) for life, was devine 
remainder to his firſt, &c. ſon in tail male, remainder to his ats vn the 


I. . . . g s death of A. 
u2hters in tail general, remainder to a charity: A. married 
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| without iT.e, 
woman of an ill reputation, and dying ſoon after, the wiſe e. _— l 
ended to be with child; whereupon the Mafler of the Reli, of itt rame, who T8 
n order to preſerve the charity from any falſe and ſuppoſiti- Wie ee 2 | 
us child, decreed the Maſter to appoint two midwives, who ( 592 | 
as ad 00 reſort to the widow, ſearch her, and fee whether ſhe was 
| = child or not, and attend at the birth; and that afterwards, 
dere being an attendance on the Maſter in relation to this cauſe, 
K Widow perceiving the matter would be diſcovered, volun- 
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tarily came before the Maſter, and declared that ſhe was not ſee, 
with child; by which means the right to the money was pre- 5 
ſerved for the charity. = 
oy 
The petitioners in the principal caſe farther prayed, that relat 
whereas the widow was now at her late huſband's ſeat in Lin- Mar 
colnſpire, this might be as her (a) caſtle, wherein ſhe ſhould to be 
be confined and continue until the time of her delivery, and ſhall 
that ſome woman might be always reſident with her both be. pariſ] 
fore and at the birth. | Mich, 
Againſt which it was urged, that here was no crime in Sir while 
John the infant's marrying Morris's daughter, or in her being clas 
married to Sir Jon, who was of age to chuſe a wife for him- 8 
ſelt, and who might think beauty and virtue a ſufficient por- ! 
tion, eſpecially when his fortune had put him above the want 
of money; that here was not the leaſt imputation on the V, 
lady's charadter; that as it had not appeared any fraud or ning 
colluſion was intended, it was very unreaſonable to ſuſpec "M 5 
ſhe would be guilty of impoling a falie child on the family; . | 
alſo, that the other fide ought to have proved Sir John died aim 
ſeiſed of ſome lands in (6) fee-ſimple, whereas it was reported = 
that by a family ſettlement the eſtate was intailed ; that it 2 
would be an hardſhip on a lady of ſo tender years to ſend a Sth 
jury of matrons to inſpect her; and ſhe being now with child, 6 7 


might be of dangerous conſequence, and occaſion a miſcarriage, 
a thing poſſibly withed for by the other ſide; however it ws 
hopcd the court would not grant this writ unleſs there wi 
zuſt reaſon for it; then with regard to her ſtaying at the ſeat 
in Lincolnſhire, it was repreſented to be an old houſe much out 
of repair, and that ſhe having no friends or relations in that 
neighbourhood, it would be cruel' to force her to continue 
there; alſo afidavits were read, proving ſhe was with child 
which fact was not diſputed, - 


Lord Chancellor: I take this writ de ventre infpictends to be 
of common right, it is in the regifer, though not in F. NB. 
and is for the fecurity of the next heir, to guard him or het 
againſt fraudulent or ſuppoſititious births; as to what is 00 
jected, that the petitioners are intitled only to an eſtate- tal 
this, at the time the writ was firſt allowed, being a qualiß 


+ 
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. is ſufficient; beſides, any affidavits proving that Sir John 


was in poſſeſſion of, land, will induce me prima facie to intend 
it a fee-ſimple; but as it may be an hardſhip to oblige the 


lady to live in Lincolnſbire, far from any of her friends and 
relations, and ſince the marriage appears to have been but in 
arch laſt, conſequently no probability of her being brought 
to bed before Chri/tmas, and as her father conſents that ſhe 
ſhall be in town before Michaclmas, and reſide in St. James's 
pariſh in Middleſex, let the writ de ventre inſpiciendo ifſue at 


while the preſent * heirs may ſend two women at ſeaſonable 
times, to ſee whether ſhe is with child, they giving reaſonable 
notice before hand, ſo that. this may be attended with as little 
inconvenience as poſſible to the young lady. 


Nite; The firſt writ is to ſee whether the widow be with 
child & guando paritura; and if the jury find her with child, 
then ſhe is to be removed by a ſecond writ iſſuing. out of C. B. 
(where the firſt is returnable) to a caſtle where the ſheriff is 
to keep her ſafely ; vide . Cro. Jac. 685, 686. But in the 
principal caſe, the Lord Chancellor ſaid, there was no occaſion 
to execute the writ in that ſtrict manner, provided people of 
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Michaelmas, directed to the ſheriff of Midaleſex; in the mean 


tbe writ in a ſtrict manner. 


ſeill had from time to time free acceſs to her, and might be 
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Cafe 190, George Vernon Eſq; and Sir Charles? 
Lord Chan- Vernon Knt. (younger Sons of 
cellor ing. Sir Thomas Vernon deceaſed) and 
Charles Vernon and Thomas \Plaintiffs; 
Vernon Infants, the two Sons of | Th 
the {aid Sir Charles Vernon, by 
their Father and next Friend, 


— 


Jane Vernon Widow, Executtix) 
of Thomas Vernon Eſq; de- 
ceaſed, who was the eldeſt ſur- 
vivipg Son of the ſaid Sir Tho- | Defendant? 
mas Vernon, and was Executor! 
of his eldeſt Brother Henry | 
Vernon deceaſed, 


2 Fq. Ca. Ab. 
28. pl. 33. 
Covenant in 
conſideratiog of 
a marriage to 
ſeattle lands of 
350 l. per ann. 
on huſhand and 
win and rhe i{- 


3 


r | IIS bill was for a ſpecific performance of marriage 


huſband and teſtator covenanted inter al” ® to purchaſe lancs of 
2501. fer annum, and ſettle them on himſelf tor life, remainder 
to his wite the defendant for life, remainder to their firſt, &&. 
ſon in tail male, remainder to the heirs male of the body af 

the ſaid Thomas Vernon by any other wife, remainder to his 
mainder tothe brother the plaintiff George Vernon for life, remainder to his 
A 9h att firſt, Sc. ſon in tail male, remainder to the plaintiff Sir Charit 


will compel an 
ex-cution of 


this cuvenant, 
and not put the party to an action of covenant in 5 truſtee's name. 


marriage, re- 


in like manner, remainder to himſelf in fee. 


The bill ſet forth, that Henry Vernon, eldeſt brother of the 
faid Thomas, having acquired a conſiderable perſonal eſtate il 
Turkey, by his will, after ſome legacies, deviſed the reſidue, 
being about 10,000/7. to his brother the ſaid Thomas Lernt 
and in cale he died without heirs male of his body, then! 


5950 
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+ This and the precedent caſe are miſplaced in point of time, one having bee 


his 


determined in Trin. 1730. and the other in Paſech, 1731, 
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to be equally divided between them; ſoon after which the 
teſtator Henry died a batchelor. 


That afterwards the ſaid Thomas Vernon, the next brother 
of the teſtator Henry, intermarried with the defendant Fane, 
and by articles made before marriage dated the 6th of September 
1695, it was agreed, that the ſaid Fane (then Jane Stile) 
ſhovld convey her inheritance in or near Crawley and Chebbam 
in Surrey, to the uſe of him the ſaid Thomas her intended huſ- 


rt and every other ſon in tail male, remainder to their 
Cauzhters in tail general, remainder to Thomas Vernon in fee; 
in conſideration whereof, and of the ſaid marriage, as alſo of 
5207, in money, Thomas Vernon covenanted to purchaſe 
lands of 350 J. per annum, and ſettle them on himſelf and his 
ie Jane for their lives, remainder to their firſt and every 
other ſon in tail male, remainder to the heirs male of the body 
of Th1mas Fernen, remainder to the plaintiff George Vernon for 
Lic, remainder to his firſt and every other ſon in tail male, 
remainder to the plaintiff Sir Charles Vernon for life, remain- 
Cer to his firſt and every other ſon in tail male, remainder to 
ame, Vernon in fee; to which articles Sir Thomas Vernon 


got 
a de father was a party, but neither gave, nor covenanted to 
ider | ; : | 
iy or ſettle any thing upon the marriage. 
of | 1 | | 
y o don after the marriage was ſolemnized, and Thomas Vernon 


* 


obe limited by the articles, deviſed all his real and perſonal 
tate to the defendant Fane his wife and executrix, charged 
tt portions for his three daughters, and in Augu/t 1726 died 
[out iſſue male: whereupon | 


o his ing omitted to ſettle any lands to ſuch uſes as were agreed 
11 


His two brothers the plaintiffs now brought their bill for a 
cite performance of theſe articles, (viz.) that lands of 


5, a year ſhould be purchaſed and ſettled agreeable 


ereto. 


of the 
ate in 
ſidve, 


For the plaintiffs it was inſiſted, that Thomas Vernon having 
emnly on his marriage covenanted to make this ſettlement 
uus own brothers, and upon that inducement the father 
Hag come into the articles, and as it was a reaſonable co- 


en 0 
| x been 
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H h 4 to 


kis two brothers, the plaintiffs George and Sir Charles Vernon, VERNON v. 


bind for his life, remainder to herſelf for life, remainder to their 


ant in itſelf, fo it was juſt Mr. Vernon ſhould be compelled' 
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to make it good, and ſettle lands in manner as aforeſaid; that 


it was to be preſumed Mr. Vernon, the defendant's late huſband 
and teſtator, entered the more readily into the agreement, in 
order to make ſome ſatisfaction for the advantage accruing to 
him by the void deviſe over of his brother Henry's perſonal 
eſtate, in caſe of failure of iſſue male of his body, to his two 
brothers the plaintiffs George and Sir Charles Vernon; alſo that 
the defendant Jane herſelf had by letters, after her huſband's 
death, promiſed to perform his marriage articles in purchaſing 
and ſettling lands accordingly : and ſeveral caſes were cited in 
behalf of the plaintiffs, particularly that of (a) Oſgood and 
Strode, determined firſt by Lord Macclesfield, and afterwards 
affirmed on a rehearing by Lord Xing, where a covenant for 
ſettling lands on a. nephew, in default of the ſon's dying 
without iſſue male, was decreed to be carried into execution. 


For the defendant it was urged, that the covenant, as to the 
plaintiffs the brothers of Thomas Vernon, was merely volun- 
tary, not within any of the conſiderations expreſſed in the 
articles, which were that of marriage, of the wife's cove- 
nanting to ſettle her inheritance, and the pecuniary portion of 
15001. which ſhe brought, and that theſe being all exprels 
conſiderations, no other could be intended, expreſſio unius i 
excluſio alterius ; that in Bedell's caſe, 7 Co. 40. it is ſaich i 
the father in conſideration of 100 J. paid by his ſon, cove- 
nants to ſtand ſeiſed to the uſe of the ſon, this deed muſt ope- 
rate as a bargain and ſale, and be inrolled, though in cat 
of a ſon, by reaſon of the expreſs conſideration; and ſo here 
no conſideration could be intended but what appeared, whicl 
caſe was the ſtronger, as the uſual clauſe, (viz.) and for dium 
ether cauſes and conſiderations, is omitted in the deed : that if 
by a different deed, and not by theſe articles, Thomas Jerin 
had covenanted to ſettle lands of 350 J. per annum, witholt 
any conſideration, equity would not have compelled him to 
perform it; and as a nudum pactum would not bind at law, ſo 
neither would a covenant if voluntary, and without a col 
ſideration, oblige in equity; beſides, this remainder to the 
plaintiff's brothers was not only voluntary but intirely pits 
carious, in the power of Thomas Vernon to have bagred i 
his pleaſure, by a common recovery, as ſoon as made; a 
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| performance of it, ſince the very ſuit would be a provocation Vernon v. 
| to him to bar the remainder when ſettled. That as to Sir VERNONs 
Thomas Vernon's being made party to the articles, it could 
not be material, becauſe nothing moved from him, nor did he 
undertake to pay or ſettle any thing; and if it was an objec- 
tion againſt the defendant, that Sir Thomas Vernon was a party, 
it was ſurely as material an one againſt the plaintiffs, that 
they were not parties to the articles. That the plaintiffs 
ſeemed conſcious a conſideration was neceſſary, by their en- 
deavouring to boulſter up this covenant, and make it as a 
conſideration, that it was done by Mr. Vernon with deſign to 
make ſatisfaction for the perſonal eſtate ſettled by Henry 
Vernon's will on the plaintiffs, in caſe he (Thomas Vernon) 
ſhould die without iſſue male, which from the remoteneſs of 
the limitation veſted abſolutely in him; whereas the anſwer 
to this was eaſy, (viz.) that ſuch will was either good, in 
which caſe the plaintiffs might take advantage and make the 
beſt of it; or void, and then it was out of the caſe. That 
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as to the letters ſent by the defendant Jane juſt after the ö 
* death of her huſband, when overwhelmed with grief, and at 1 lj 
ol beſt not knowing the law, theſe were faid to be explained by i 
2 the evidence of her brother Hornby, to mean no more than : if 
at 1 that if ſhe was obliged by law to do this, ſhe would not put 18 
d, her huſband's brothers to the expence of a ſuit, but that ſhe 19 N ; 
TY had been fince adviſed the covenant, being voluntary as to ö gi | 
on them, was not binding ; that as to the caſe of Oſgood and f | a 
cite . +" 28 

Strode, cited on the other fide, where there was a covenant for * 308 
** ſettling lands on a nephew in default of the ſon's dying without : | 


iſlue male, that could not be called a voluntary covenant, the 


15 father who joined in the ſettlement having an equitable intereſt 4 
* in part of the lands ſettled, and it might well be preſumed he 5 


jg Be 
PPP 


—— 


would not have joined, unleſs a remainder had been limited over [ 599 ] 

to the ſon of his ſecond ſon, which was the very reaſon (a) given 

by the Lord Macclesfield in pronouncing that decree ; whereas (a) Ante 256, 

there was no ſuch ingredient to be found in the preſent caſe, 

the father, though party to the articles, contributing nothing 

on the marriage; wherefore all that equity could do, would 

de to decree that . 85 plaintiffs ſhould have liberty to bring an 

Dion of covenant in the truſtees names againſt the defendant 

e executrix of Thomas Vernon, in order to recover damages. 
| Lord 
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Lord Chancellor: As to what has been ſaid of putting the 
plaintifts to ſue the covenant in the names of the truſtees in 
the marriage articles for the recovery of damages, I do not 
think it an adequate remedy ; the party who would be en- 
ticled to the greateſt ſhare of the damages, would (in caſe any 
ſuch were living) be the plaintiff George Vernon's ſon, as having 
tie firit ellate tail; but there being as yet no ſuch ſon, I do 
not ſee how he would have any part of the damages given in 
the action of covenant, were it to be brought; alle Sir 


Charles Vernon's eldeſt ſon may die without iſſue, and then 
the ſecand fon may be entitled to the firſt eſtate of inheritance 


in the premiſſes to be purchaſed, who yet cannot come in for 
any part of the damages recovered in the covenant : but if I 


decree a ſpecific performance, and a ſettlement to be made 


according to the agreement, then each party entitled, or to 
be entitled, will have right and juſtice done them, if not be- 
fore barred by a legal conveyance, (viz.) by a common re- 
covery. With regard to what has been mentioned of Mrs. 
J/ernon's letters, it is true theſe ought not to bind her, if 
not bound before by the articles; ſhe might well be un- 
der an apprehenſion of being liable by means thereof, and 
therefore write ſuch letters; but that would be no reaſon for 


her being concluded by her wiſapprehenſion. There is no 


pretence of any fraud or impoſition on Mr. Vernon in the 
abtaining this covenant from him, on the contrary, it appears 
to have been made upon the moſt ſolemn occaſion, that of 
his marriage; and to be an agreement, which not only his 
own but alſo his wife's relations came into; wherefore as he 
has in ſo ſolemn a manner entered into it, I do not think he 
himſelf could have been admitted to ſay J will not perform if, 
and if ſo, his executrix, who ſtands in his place, cannot be 
more favoured. 


Mr. Vernon might be induced to come into this covenant, 


in order to make ſome recompence for what was intended the 


plaintiffs by their elder brother Hexry's will, I mean the de- 
viſe over of the perſonal eſtate to them in cafe their brother 
Thomas ſhould die without iſſue male, which has happened; 
ke probably did not at firſt know ſuch devife over to be void 
in law ; indeed none but a lawyer could know it; and though 
be might afterwards be adviſed it was void, yet as this Was 
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the intention of his brother expreſſed in his laſt will, he may Vzzanox Vs 
have thought himſelf in conſcience bound to make ſoine ſatis- Ke, 
faction; and for this, or ſome other good reaſon, as for the 

ſupport of his name, have entered into the covenant. Far- 

the, no creditor can here be hurt by a ſpecific performance 

of this agreement; wherefore as the defendant has admitted 

aſſets, let her purchaſe and make a ſettlement of lands of 

350 /. per annum purſuant to the articles, and the Maſter ſets 

tle the conveyance if the parties differ (1). 


As to cofts, it ſeems this was ſo doubtful a caſe, that they 601 J 
were not ſo much as aſked for by the plaintiffs. | 


Upon appeal to the Lords this le was (a) 11 8 0 (2). (4 
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(1) Vide O/road v. Strode, ante 245, v. Nane I You. 7340 ; 
Caring v. Naſp, 3 Alk. 186. Seeßhen, 2 (2) 7 Bro. F. C. 26. 47 1 
. Duke of Chandos verſus Talbot. Caſe 191. ö 
1 A en 2198 203 OUS ONT 30 en 365 $1.99 ene, | 
2 IR Thomas Doleman the father, upon a ſettlement made on cellor KIx S. ] 
1 his marriage, had a power to charge the manor of Shaws 15 0 
hy in Berks with 1000 l. and in oaſe of non- payment, the ſaid 45 : 
9, manor and premiſſes were limited! to: the uſe of truftees and 4 8 
he their heirs, until, this 109917. and intereſt ſhould be paid, 1 N 
1 ſubject to which charge the manor, T c. were by that ſettlement 8 
of limited to the firſt c, ſons of Sir Themas in tail male. Ce i 
his Sir Themes Dolenan made an appointment of the ro : 
; he unto J. S. under whom the three children of Lewis Doleman, TE 
; he kecond fon of Sir Thomas, (vix.) Thomas Humphrey Doleman, 7 
3 ity Levis and Dorothy Doleman, became intitled to 4001. equally = | 
t bo to be divided amongſt them, this 400 l. being ſaid to be part 5 
oft the 1000 J. Afterwards Sir Themas Doleman died leaving 7 
t, luc two ſons, Sir \Themas and Lewis; . Lewis died leaving 4 Fi 
+ ie ue the ſaid Thomas Humphrey, Lewis and Dorothy; Sir Tho- wo | 
CR nc; Doleman the ſon ſuffered a recovery to the uſe of himſelf 4 4 
| n fee, (Qu. if the freehold was not in the truſtees for raiſing. [| * 
te money appointed to be raiſed by Sir Thomas Doleman the # 1 
faber, and conſequently no good tenant to the præcipe,) and [ 602 ] = 
v his will deviſed ſeveral annuities, particularly 100 /. per 0 ö 
rum to one Elizabeth Smith for lite, alſo ſeveral legacies, as J 1 
5001. WP 
4. 
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500 J. to his nephew Lewis Daleman, payable at his age of 


twenty- five; 1000 J. to bis niece Dorothy, payable at her age 
of twenty-five; and deviſed. his manors and lands to truſtees 
and their heirs, chargeable with the payment of his debts, 
legacies, annuities and funerals, upon truſt that they ſhould 
receive the rents, iſſues and profits until his ſaid eldeſt nephew 
Thomas- Humphrey Doleman, or ſuch perfon as ſhould be en- 
titled to the premiſſes under the will, ſhould attain his age of 
twenty-five, and that the truſtces ſhould out of. the profits pay 
30 l. per annum to Thomas- Humphrey Doleman, and 201. per 
annum a- piece to Lewis and Dorothy until their reſpective ages 
of twenty-five; the reſt and reſidue, after debts, annuities, 
Jegacies and funerals, and the charges of the truſtees paid, 


"oe teſtator gave to Thomas- Humphrey Doleman, or to ſuch 


other perſon as ſhould be entitled to the next and immediate 
reverſion of the premiſſes, when they ſhould attain: the age df 
twenty-five years; alſo that from and after his nephew Thomas 
Humphrey ſhould attain his age of twenty-five, the premiſſes 


| ſhould be to the uſe of him and the heirs male of his body, re- 


mainder to-Lewis Doleman and the heirs male of his body, te. 
mainder to Dorothy in like manner, with divers remainders 


over; and having made his truſtees Dean, Smith and II glu, 


executors, the teſtator died the 3oth of April 1711. 


Dpomas- Humphrey Doleman died the oth of 'Anguft 171. 
an infant, inteſtate and without iflue ; Lewis the next nephey 
died the 17th of April 1716. an infant about ſixteen years old 
having left his mother Mary Mebb, who was the widow of 
Lewis Doleman the father, (and afterwards wife of Mr. Ser. 
jeant Webb) executrix. 30 Auguſt 1716. Dorothy Dalia 
intermarried with Jobn Talbot, who afterwards: together witl 
his wife then an infant aſſigned over the 10001. legacy given 
to her by her ſaid uncle Sir Thomas Doleman's will to —— 


| Wilbraham for 1504. Hillary 1719. Talbot and his wiſe, the 


having attained her age of twenty-one, levied a fine to Ric 
ard Combs, and in 'Eafter term then next ſuffered a recover 
and by decd of leaſe and releaſe dated the ad and 3d of Mari 
15 19, declared the uſe thereof to be, to the intent that Richard 
Combs ſhould have an annuity or rent-charge of 1000 Lys 
«mum in fee, in conſideration of the great and ſignal ſervice 


done to Mr. Talbot and his wife, by the ſaid Richard Combs, and 
3 | 
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of 900 l. by him paid or ſecured to be paid to them, the pre- 
nilles thus charged to be to the uſe of Talbot and his wife for 
their lives, without waſte, remainder to the uſe of ſuch perſons, 
and for ſuch intents and purpoſes, as the huſband and wiſe, 
or the ſurvivor of them, by writing under the hands and ſeals 
of them, or the ſurvivor of them, atteſted by two witneſles, 
ſhould appoint, and for want of ſuch appointment to Dorothy 
the wife in fee. 


28th of May 1720, John Talbot articled to ſell the t 
to the duke of Chandos for 20718 l. the coppice and timber to 
be valued and paid for by the duke, beſides the purchaſe money; 
the ziſt of January 1722, Dorothy the wife attained her age 
of twenty-five ; and on the 17th of December following the 
duke of Chandos brought his bill againſt 7%n Talbot and Do- 
roth his wife, and others, to have a ſpecific performance of the 
articles ; the ſaid Dorothy at the ſame time bringing her croſs 
bill to ſet aſide the fine and recovery and deed of uſes, 


The 27th of Fuly 1727, the cauſes were heard, when ſo much 

| of the croſs bill as ſought to ſet aſide the fine, recovery and 
fan deed of uſes, was diſmiſſed, the duke's articles eſtabliſhed and 
5 decreed to be performed, and the timber ordered to be valued 
by two indifferent perſons to be appointed by the Maſter, who 

712: nuss to ſee what money his Grace had paid in ſatisfaction of in- 


* eumbrances affecting the eſtate. 

* The Maſter made his report, and on exceptions taken 
ge- (bereto, the cauſe being again brought on, theſe points 
1 aroſe: 


½, As to two ſums of 1337. 6s. 8 d. and 133 J. 6s. 8 4. 
which were ſaid to be part of the ſaid 400 J. charged on the 
premities, and which had been aſſigned to Lewis Doleman and 
Dorothy Doleman reſpectively, it was inſiſted that Lewis Doleman 
iurviving his elder brother Themas- Humphrey Deleman, became 
{enant in tail of the eſtate charged with this 1337. 65s. 8 4. 
which was aſſigned to him, and as an eſtate- tail was deviſed 


inhecitance which might endure for ever, and therefore did 
merge the charge of 1334. 65. 8 d. aſſigned to him. 


5 ed 


to him by his uncle Sir Thomas Doleman's will, this was an 
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Where 1001. 
is charged upon 
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titled to the 
money, if in 
fee, the charge 
is merged; but 
where the 100 |» 
charged is ſe- 
cured by 2 term 
or other legal 
eſtate in a third 
perſon, there 
the charge is 
not merged, nor 
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the perſon in- 
titled to the mo- 
ney be only an 
eſtate- tail. 
[*605 J 
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third perſon, 
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the land ; this 
extinguiſhes his 
right to the 
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Sed per Cur”: Here can be no merger, becauſe by the ſettle. 


ment made by Sir Thomas Doleman the father, the manor and 


premiſſes were veſted in truſtees until payment of the 400 
which legal eſtate yet continued in them, and which being a 
fee-ſimple makes it a ſtronger cafe than that of Thomas and Ke. 
myſh, 2 Vern. 348. where there was a term of 500 years in 


truſtees * to ſecure a daughter's portion payable at eighteen or 


marriage, the fee deſcended to the daughter, who afterwards 
died unmarried and an infant about eighteen, having firſt made 
a nuncupative will, and thereby deviſed all in her power to her 
mother; whereupon it was decreed by the Lord Sommers, and 
affirmed by the houſe of lords, that this portion was not 
merged, but ſhould go to her mother, who had adminiſtration 
with the will annexed. Indeed had this been a mere equitable 
charge upon the land, and a fee- ſimple, not an eſtate- tail only, 
had come to Lew:s Doleman the ſon, it might then have been 
a merger. . 7. fe fa ie d, Ed ZAb-400, 2 Ag 


220, As to the 133 J. 6s. 8 d. aſſigned to Dorothy, it was 
urged, that ſhe having joined in a fine and recovery of the pre- 
miſſes, this would extinguiſh all her right to any thing iſſuinz 
out of or charged upon them, either preſent or future, and 
conſequently barred her right to the 133 J. 65. 84. to which 
opinion the Lord Chancellor at firſt inclined (1). 


charge; ſo if he ſuffers a recovery. 


But it afterwards appeared, on the reading of the wil 
which gave the 400 J. to theſe children of ' Lew:s Daleman tit 
ſecond ſon, that it was only a legacy at large, and not any part 
of the money ſecured by the charge which Sir Themas Dolemas 
the father had made upon the eſtate ; wherefore this exception 
to the Maſter's report was waived. 


Another exception was concerning the valuation of tht 
timber, and what was timber; for the Maſter by his report bal 
charged the duke with the valuation of young ſaplings, eſt- 
mated but at 12 4. or 18 d. a- piece, which being ſever? 
thouſands amounted to above 400 7. as alſo of pollards, ſome 
of which were rotten, or contained no timber; the ſame & 


. 


(1) Vide Stephers v. Lord Bateman, Bro. Cha. Rep. 22. 
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walnut-trees, which were not timber, though ſome of * them 
were worth 20 J. and others gol. a tree; alſo yew, chetry, 
crab, lime and horſe-cheſnut trees were valued as timber in 
the 1a/ter's report. 


Lord Chancellor It is the cuftom of the country that makes 
ſome trees timber, which in their nature, generally ſpeaking, 
are not ſo, as horſe-cheſnut and lime-trees, ſo of birch, beech 
and aſp, and as to pollards, notwithſtanding what is ſaid in 
Plxud. 470. in the caſe of Soby verſus Molyns, that theſe are 
not timber, and that tithes are to be paid of their loppings, 
(which could not be if pollards were timber} yet if the bodies of 
them be ſound and good, I :tncline to think them timber; ſecus 
if not ſound, they being in ſuch caſe fit for nothing but fuel. 


With regard to the walnut-trees it was ſaid, that tho' theſe 
might be valuable in themſelves, yet ſince the duke by the ar- 
ticles was only to pay for the timber, (by which could be meant 
only ſuch trees as were fit to be uſed in building and repairing 


ws houſes) therefore walnut-trees being no ways proper for theſe 
pre- uſes, were not to be valued, which rule would alſo extend to 
Nic young ſaplings or trees called titlers, tho' all theſe might in 
and time come to be timber; however, not being ſo when the 
hich articles were executed or decree een the duke was not 


to pay for them. 


Lord Chancellor : If a timber- tree which may not be worth 
77 


3/. or 41. ſhall be valued or paid for in the purchaſe, why not 
walnut-trees, ſome of which may be worth 10. 20 J. or even 
57/. a-picce? However as theſe trees ſeem to be of conſider- 
ale value, unleſs * the parties can agree amongſt themſelves 
to lump the valuation, and as it is the cuſtom of the country 
which aſcertains what are timber-trees, making ſome to be 
eſteemed ſuch which in their nature, generally ſpeaking, are 
not, efpecially in countries where timber is ſcarce, I ſhall 
direct an iſſue to try whether any, and which of theſe trees are 
by the euſtom of the country to be accounted timber, 


Then a queſtion aroſe, whether the 10001, legacy given by 
dir Themas Dolemun the ſon's will, to Dorothy payable at he 
20 of twenty-five years, and aſſigned by her huſpand be 
7. Ih and her before ſhe came to age, and for the ſum of 750 J. 

yy, was 2 good aſſignment; for though Mr. Talbot and his 


n a wife 
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De Term. S. Trin. 1731. 


Duke of wife did join in a fine and recovery of the premiſſes charged bot 
CAN pos v. therewith, yet if it were well aſſigned to Milbrabam before the her 
8 on fine, the ſubſequent fine could not hurt it ; to which the court poſi 
agreed. EO | | bor! 
And here it was objected, that the wife being then an in- bility 
fant, the aſſignment was void as to her; that it was a che en = 
action in its nature unaſſignable, and wholly in contingency a t 
until Dorothy ſhould attain her age of twenty-five, before lente 
which time if ſhe had died, being a charge upon land, it wauld ns 
have ſunk. Alſo this 1000 /. was inſiſted on to be merged, nt 
becauſe Dorothy living to twenty-fhve, the eftate-tail became ISP 
compleatly veſted in her, and ſuch eſtate turned afterwards © 1 
into a fee-ſimple by a recovery; conſequently when the {Urge 
charge upon the land, and the land itſelf came to the ſame wa 
Ou! 


perſon, there muſt be a merger; that the iſſue of Dori 
could not be charged therewith at the ſuit of her adminiſtra. 


tor, wherefore it could not be ſaid to ſubſiſt nor be aflign- Nat in 
| able; but ſuppoling this 1000 J. to be aſſignable, yet as it was aus COL 
[ 608 ] aſſigned for leſs money than was really due, (viz.) for 750/, The) 
inſtead of 1000/7. the aſſignee /Yilbraham ſhould only have 50 U. i 


the money he actually paid, and not the whole 1000 J. which 
though as againſt the aſſignor he might be entitled to, yet 3 
againſt a mortgagee or creditor of the aſſignor, he could claim 
no more than what he had actually laid down, agreeable to the 
diſtinction taken in the caſe of //liams verſus Spring fel 
1 Vern. 476. 
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o which it was anſwer | _ Mt 
. To w was anſwered, that though a choſe en action, as 


tion, thu” not bond, &c, was not in ſtrictneſs of law afſionable, yet in equi 


fignable at . | ; : 
— 4 I (1) it was, as every days's experience ſhewed ; that though 


in equity, where the wife was an infant when the aſſignment was made, yet 
the huſband may : : 
aſſign it alone, that could not be material; for if ſhe had been of age and 


h 3 ; 
other pat of Joined, the deed as to her would have been void, and fx 


the wite's per- might have pleaded nan ef factum, but being a perſonal thiti 


ſonal eſtate. - ; g . 
So may a con- the huſband alone might aſſign it; and with regard to is 
tingent intereſt 

which the huſband has in right of his wife, or a poſſibility of a term, which though not 2 
2 by way of aſſignment, yet will operate as an agreement, where for a valuable c. 
iIGerations 
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under h 
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(1) Jacobſon v. Williams, ante, 1 vol. vol. 132. 
385. Higden v. Williamſon, poſt. 3 


ben Lor. 1 


De Term. 8. Trin. 1731. 


being a contiviennt nach the wife Dorothy ſhould come to Duke of 
her age of twenty-five, it had been determined that the N 
poſtbility of a term, (viz.) where a term was deviſed to 4. 

for liſe, remainder to B. for the reſidue thereof, ſuch poſſi- 

bility might be aſſigned even by the huſband alone, as ap- 

pars from the caſe of Theobald verſus (1) Duffay, decreed 

frit by the Lord Macclesfield, affirmed afterwards by the pre- 

{ent chancellor, and laſt of all by the Houſe of Lords. But 


| were it not in ſtrictneſs to operate by way of aſſignment, yet 
it would be good as an agreement, eſpecially when made for 
2 valuable conſideration; that in the caſe of Beckley (a) and () Ante 182. 7 
, Newland, where two, whoſe wives were cohcirefles to one Mr. 4 þ 
Is Turgis, and in expectation of gaining conſiderably by bim, al 
gr zreed in Mr. Turgis's life-time to divide between them what 4 i 
15 ſou come to either of them by virtue of his will; this was [ 60g ] f k 
9 an agreement concerning a much more remote poſſibility than 14 
M that in the preſent caie, and yet was eſtabliſhed by a decree of be 
4 this court. | | fas f ; 
0 Then as to the objection of the aſſignment's being made for 195 
Ne 750, inftead of 1000 I.; the intereſt of the 7507. from the "14 
hich tine of making the aſſignment to that of Dorothy's attaining ; 4, 7 
et 2 twenty-five would amount to near 1000 /. and conſidering the þ I ; 
aim dance the aſſignee run of Derethy's dying before her age of . 1 0 
o the 3 the very inſuring of her life would come to ſo i 
felt large a ſum of money as to make it a dear bargain. That it M4 ? 
vould be till more unreaſonable, ſhould Mr. Talbot be con- 1 
1 Irued to have deſtroyed his own aſſignment of this 1000 1, 1 
equit ey by his own ſubſequent fine, that he, againſt his own 4 
hourh konment, after having received a valuable conſideration fof 5 A 
to. ie ame, nay the full value, conſidering the remoteneſs of the LY | 
ge an me of payment, and the hazard of the legacies ſinking in the | 5 
nd ſe wy while, ſhould have the legacy again; and with regard to 4. 2 | 
. ny judgment or other creditors of Mr. Talbot, as they claim- 71 


8 2 p 4 
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* under him, and had no ſpecific lien on the legacy, they could 
be in a better condition than he himſelf was; for which 
aons the Lord Chancellor decreed this aſſignment of the 
020 |, legacy to Mill rabam to be good, and that he was en- 
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De Term. 8. rin. 1731. 


Duke of titled thereto with intereſt from the time Dorothy came to the 


CAN Dos v. age of twenty-five. 8 
TaLBoT. ; : | | ſtipu 
- he laſt queſtion was touching the legacy of 500 J. which here. 


by the firſt part of the will of Sir Thomas Deleman was given to 


7 
his nephew Lewis Doleman to be paid at his age of twenty- 0 4 
five, and ſo a veſted legacy as to the perſonal eſtate, after 45 
which the teſtator's real eſtate was charged therewith; and in "Ep 
regard Lewis Doleman died an infant of about the age of the ch 
[ 610 ] fifteen, and before the time appointed for the payment, it was Nad 
inſiſted that this being a legacy charged upon land, did fink 2 = 
for the benefit of the heres ſactus or natus; that here the pre- perſon 
miſſes chargeable with this legacy, amongſt other parts of the mv 
real eſtate of the teſtator, were deviſed to truſtees and their though 
heirs, upon the truſts and to the uſes herein before mentioned; lem 
A legen out it was true in caſe of a bequeſt of any ſum of money out of a diſtinct 
— eee - perſonal eſtate to one, to be paid at his age of twenty-one or chargec 
an infant at 31, twenty-five, if the legatee dies before the time of payment, it ao 
lies before 2 r, becomes notwithſtanding a veſted legacy tranſmiſſible to exe- nd 
eee cutors or adminiſtrators; but where ſuch legacy is deviſed ou WW, . he 
it; ſecus.if the of a real eſtate, and the legatee dies before the time appointel oh 

legacy is charged | : en lo 
upon a real e- for payment, there the legacy ſhall fink into the land; becauk hs 
gate. Equity will not load an heir for the benefit of an executor or ſb 
adminiſtrator. One of the firſt caſes of which nature was that Me. 
of Paulett and Paulett, 1 Vern. 204, 321, where a portion wi Wk 

charged upon a term for years raiſed out of an inheritance is leſs th, 
that purpoſe, payable to a daughter at twenty-one or m re, 
riage ; the daughter died before twenty-one unmarried, an bs. coul 

her adminiſtratrix ſuing in equity for this portion, the cout fate, he 

decreed it ſhould fink into the land. e ſhould 
Xo diverſity Aiterwards caſes happened where lands were by will char 1. mf 
CE the. with portions for children, payable at their ages of eighteens ral diffe 
will upon ſands twenty-one ; and on the child's dying before ſuch time, it vl ne part 
ve ee objected, that though it had been determined, where by tee ement, a 
8 213 or ſettlement, lands where charged with portions for young Mere boy 
caſes, if the children payable at certain times, this being upon a mae father; 
Han * * treaty where the parties contracted and ſtipulated for parete kinſn 
into the land. lar purpoſes (as the advancement of daughters in marry proviſi 
[ 611 ] and when the fact fo happened that the daughters died been firſt a 


they had any occaſion for their portions, theſe were dec bac Gul 
to fink ; yet a legacy given by a will, was to be looked e oe paym 


De Term. 8. Trin. 1731. 


4% 2 bounty, and not as ariſing upon any treaty, contract or 


ſtipulation between the parties, for which reaſon it ſhould not 
here ſink as in caſe of a ſettlement. | 


Notwithſtanding which, ſuch diſtinction has been diſallow- 
ed, and the rule in equity ſettled to the contrary, as appears 
from the caſe of Smith and Smith, 2 Vern. 92. where a por- 
tion charged upon land by a will payable at a future day, on 
the child's dying before the day, was determined to fink in the 
land, to which purpoſe I cited the caſe of Yates and Fettiplace, 


ok 2 Vern, 416. as in point, where a legacy was given out of a 
c- i perſonal eftate (and in aid thereof the real eſtate made ſubject) 
the payable at a future day, before which day the legatee dying, 
beit though not only the difference before mentioned between a 
ed; Nettlement and a will was inſiſted upon, but likewiſe another 
of a 


diſtinction attempted to be made, (viz.) where a legacy was 
harged both upon a real and perſonal eſtate, and where upon 
lands only: yet was it decreed that the legacy ſhould ſink into 
de land. Alſo I mentioned the caſe of Jennings verſus Lookes 
(a) heard before the after of the Rolls and Mr. Baron Gilbert, 
vhen lords commiſſioners of the great ſea], in which caſe a 
egacy was given to a Child, payable at twenty-one, out of the 
jerſonal eſtate, which if not ſufficient, the real eſtate, to be 
able; and in that caſe the above-mentioned diverſity between 
portion ſecured by a deed and a will was inſiſted on; never- 
beleſs this diſtinction was over-ruled, and it was held that 
bo 1f the adminiſtrator of the legatee who died before twenty- 
ne, could get all or any part of the legacy out of the perſonal 
ſtate, he was at liberty ſo to do; yet with reſpect to the land, 
| ſhould recover no part from thence, 


e ot 
it, it 
| Exe» 
d out 
ointed 
ecauk 
ator ot 
zas that 
on Wa 
nce {ol 
or mat- 
ied, and 
he Coult 


Achatz ln anſwer to all which it was urged, that there was a ma- 
ghteen rial difference between a portion contracted for by ſtipulation 
e, it VS the parties before marriage, or ſecured by a marriage ſet» 
e by get ement, and legacies charged upon land by will, which is 


r young mere bounty; as alſo between a portion to a child for whom 


e father is bound to provide, and a legacy to a nephew or re- 
dte kinſman, for whom the teſtator is not obliged to make 
proviſion. That in the principal caſe the 500 J. being 
en firſt as a legacy out of the perſonal eſtate, it would not 
«, but ſubſiſt, though the child ſhould have dicd before the 
of payment; and when by the latter part of the will the 
111 land 


marril 
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e deci 


oked K 


Duke of 
CHAN DOS. 
TALBö OT. 


So where a por- 
tion is given aut 
of a perional e- 
ſtate, payable at 
a future day, 
and if that 

not ſufficient, 
then out ot the 
real eſtate; 
ſince if the per- 
ſon to whom it 
is given, dies 
before the por- 
tion is payable, 
it ſinks as to 
the land. 

(a) Ante 276. 
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De Term. 8. Trin. 1531. 


land came to be charged, this was only a ſecurity in aid, but | ſeg: 
ſill for the payment of what was before given out of the per. fave 
ſonal eſtate, juſt as if a ſubſequent mortgage had been made land 
for the payment of the legacy, the nature thereof or it's ſub. | 


ſiſtence would not thereby have been altered, but it would ſtil . 
continue a legacy. | | | "If 
At another day, this cauſe having been adjourned in order ach 
to ſearch precedents, the Lord Chancellor ſaid he had looked men! 
into the caſe of Yates and Phettiplace in 2 Fern. and alſo that of as th 
Jennings and Lookes, both which came fully up to the preſent exect 
caſe, (viz.) that where the perſonal eſtate was not ſufficient, ſucce; 
and the real eſtate in failure thereof was made liable to anſwer are de 
the legacies, in caſe of the legatee's dying before the legac time © 
became due, the charge upon the land determined; that it WW n, 


ſeemed but a very light and ſuperficial diverſity between a le- 
gacy given at twenty-one, and payable at twenty-one ; and 


tho? it had been eſtabliſhed in the (1) ſpiritual court, as to 


legacies 


1 77 The diſtinction abovementioned 


with reſpe&t to intereſts ariſing out of 
perſonal property (as far at leaſt as they 
are of a legatery nature), although ex- 
plained and in ſome degree corrected by 
the more modern cales, is, in ſubſtance, 
eſtabliſhed by Lampen v. Cloberry, 2 
Cha. Ca. 155. Smell v. Dee, 2 Salk. 415. 


1 Eq. Ca. Ab. 295. pl. 2. note. Bar- 


how v. Grant, 1 Vern. 255. Ouſloæu v. 
South, 1 Eq. Ca: Ab. 295. pl. 6. 
Stapleton v. Cheeles, Pre. Cha. 318. 
Love v. L' Strange, 3 Bro. P. C. 337. 
Corbet v. Palmer, 2 Eq. Ca. Ab. 548. 
pl. 27. Lowwther v. Condon, Barnard. 
329. Steadman v. Palling, 3 Atk. 427. 
Gojs v. Nelſon, 1 Burr. 227. Barnes v. 
Allen, Bro. Cha. Rep. 181. Meoncihou/e 
v. Holme, Bro. Cha. Rep. 298. Ben- 
you v. Maddiſon, 2 Bro. Cha. Rep. 75. 
Where intereſt is given before the time 


1 of payment, it is evidence of an inten- 
— tion to veſt the legacy, Collins v. Met- 


4 


* cafe, 1 Vern. 402. Stapleton v. Cheelcs, 
— 


4 


. 3s 2 Vern, 673. and Pre. Cha. 318. S. C. 


| | . Atkins v. Hiccocks, 1 Atk. 501. Jan v. 
Clare, 1 Atk. 512. Neale v. Willis, 
1 5 


{ag Barnard. 43. Fonnereau, v. Fonnereau, 


* 3 Atk, 045, and 1 Vez. 118. S. C. 


But it ſcems that theſe authorities 


Wh. 

are not applicable to any interehb e z 
but thoſe of a. legatory nature, although 85 
the fund be merely per/onal. M 

—— 
bert v. Parſons, 2 Vez. 262. L nk, 
Teynbam v. Webb, 2 Vez. 207. wlll _ 
with reſpect to all intereſts ariſing ot HEL 
of land, the rules on the ſubject are tv „ 1A 
tally different; for, whether the land Fark he 
be the primary or auxiliary fund, wit 3 ( 
ther the charge be made by deed or u :-. -/ 
as a portion or general legacy, for a ti Eres ſe 
or a firanger, with or <vithout interth Mila 5 
the general rule is, that charges up Fer js f. 


land payable at a future day ſhall not 


raiſed, where the party dies before tif om the « 
time of payment, Bond v. Brow, n, but © 
Cha: On. 105. ady Poavlett v. Lok , 2 At 
Powwlett, 1 Vern. 204. 321. Sith N 
Smith, 2 Vern. 92. Yates v. fuß. P,, 
place, 2 Vern, 416. Carter v. bij Mather. 


Pre. Cha. 267. T ournay V. T ournd nit, 3 Vo 


Pre. Cha. 290. Stapleton v. Crna... 
Pre, Cha. 318. Jennings v. Lookes, A C12, Rep. 
276. Bateman v. Roach, ꝙ Mod. 1% Ver. 4 
Cord F {| ol. 13 "2 Hl 

orden v. aynes, polt. 3 FR 9 4. Rep. 1 
Bradley v. Powell, Ca. temp. Tal. v. Cha. 


Hall v. Terry, 1 Atk. 502. Prov 
Abingden, 1 Atk, 482, Bac . 


ſuch charge ariſes by a deed, 


ſegacies given out of a perſonal eſtate, it did not deſerve to be 
favoured or countenanced, where the legacy is charged upon CHANDOS v. 
land, and the infant legatee dies before twenty-one, or before 
the time when the legacy is made payable; that there was not 
any the leaſt difference between a ſum of money charged by a 
wil on land, payable to an infant at twenty-one, and where 
That the authorities before 
mentioned ſhew there is no difference where the real as well 
as tne perſonal eſtate is charged, for in ſuch caſe, as far as the 
exccuter or adminiſtrator claims out of the latter, he ſhall 
ſu.ceed according to the rule of that court where theſe things 
are determinable,even though the infant legatee dies before the 
time of payment; but as far as the legacy is charged upon the 
lan, io far ſhall it, on the legatee's dying before the legacy 
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Duke of 


1 ALBOT, 
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. nes payable, fink; and this being the rule which has of 
an WY iverſally prevailed, be the legatee a child or a ſtranger, 
is it 04] be of the moſt dangerous conſequence, and diſturb a 
acics gc dal of property for hin to break into it, 


| a 
N Wherefore he thought that the 500 J. legacy payable to 
rerely Lewis Deleman at twenty-ſive, on his dying before that time, 
0} 

wil as to to much thereof as was payable out of the land, muſt 


——_ 


m1Atk. 55 5. (in which the authority 
Jactſoa v. Farrant, 2 Vern. 424. and 
ave v. Co 5 2 Vern. 508. is denied) 


or ail nv. Clark 1 Atk. 51 2. Richardſon 
7 a chil "_ 3 a 1 69. Attorney General - 
interth Miner, 5 Atk. 112. This rule how- 
ges up er is ſubje & to many exceptions, as 
all not dere ite time of pay ment is poſtponed 


efore is 
rbabn, 
v. Lo 


Rom the circumſt— mnces, not of the Per- 
gen, but of the fund. Loweher v. Con- 
m, 2 Air. 127, 130. Barnard. 327. 


Smith . C. Pailer v. Duncembe, ante, 1 vol. 
＋ Pha @ Pit feld 5 call; ante, $13, King 
v. BLU e, Ca. temp. Tal. 117, and 
Teure . 3 vol. 414. S8. C. Sherman v. 


» Chee 
oo kes, a 
Mod. 10 

y * 
vol. 1} 
Tal. N 
Prat 


col Vo U 


1 


uns, 3 Atk. 319. Hutchins v. Fey, 
22 Rep. 716. Hodg jon v. Rawon, 
82 44+ Thempſen V. Dow, Bro. 
a. Rep, 193. note. Feal v. Titchener, 
6 o. Cha. Rep. 120. note. Clarke v. 
Ys, hid, Kemp v. n Paavu- 


2 
— 
— 


ey v. Edgar, Bro. Cha. Rep. 191. note. 
Morgan v. Gardiner, Bro. Cha. Rep. 
193, note. Daw/on v. Killet, Bro. Chas 
Rep. 119. Godwin v. Munday, Bro. 
Cha. Rep. 191. —In thoſe caſes where 
portions have been given out of land 
and zo time of payment expreſſed, it 
ſcems difficult to reconcile the deter- 
minations: according to Earl of Rivers 
v. Earl of Derby, 2 Vern. 72. Cows 
ger v. Scott, polt. 3 vol. 119. Wiljon 
v. Spencer, poſt. 3 vol. 172. they are 
zatereits veſted preſently, and tranſmiſſ- 
ible, yet Brewin v. Brewin, Pre. Cha. 
195. Warr v. Warr, Pre. Cha. 213, 
Lord Teynham v. Webs, 2 Ver, 209, 
Lord #linchingbrooke v. Seymour, Bro, 
Cha. Rep. 395. determine that ſuch por- 
tions do not veſt if the children die be- 
fore they want them, et vide Lowther v. 
. 2 Atk. 133. 
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' Caſe 102. 
At the Rolls. 


A ſather or mo- 
ther may be 
cou to the 
ion, ana as iuch 
inherit o him 
notwithſtanding 
the relati-n of 
father, &c, 


1 614 ] 
(a) Vide Litt. 
{:Ct. Jo 


Lee lo SH > 
163. C. 


2 Kel. in Cha, 
. 
Ons gives a bond 


on his marriage, 


cicher within 
four munths to 
zettle lands of 
100 J. per ann. 
on his wife, or 
tha: his heirs 
eCculors, Recs 
N21 pay ner 


col. within fur months after his death; huſband after this deviſes to his wife lands of $3 f 
aum; this malt nov be taken in part of the 100 l. per annum, but only as a benevolence. 
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ſoo 
* verſus Vinke, or Eaſtwood verſus Wh 
Are, Styles, = :. 
. e,. 2 ho 2:96, | wit] 
IN this caſe one of the points was, where a ſon died ſeiſed wife 
in fce of land without iſſue, brother or ſiſter, but leaving that 
two couſins his heirs at law, one of whom was his own for 
mother, whether the mother could take as heir to her ſon? hie's 
Ol jest. The father or mother, grangfather or grandmother A 
cannot take as heir to their ſon or grandſon ; they may, it is, land 
true, inherit by (2) circuity, as thus: the uncle may take a land 
heir to the ſon, after which the father or mother may take az of va 
heir to the uncle, but the father or mother cannot, as in the 100. 
preſent caſe, ſucceed immediately and in the firſt inſtance to ed in 
the inheritance of the fon, deriſ 
On the other ſide it was ſaid, and ſo ruled by the Maſter 3 
the Rolls, that though a father or mother could not as father u that 3 
mother inherit immediately after the ſon ; yet if the caſe ſhoull AE 
ſo happen, that the father or mother were cou/in to the ſon, "Ha 
and as ſuch his heir, they might take notwithſtanding ; and 3 
that here, though the heir was alſo mother, this did not hin- V, 
der her from taking in the capacity or relation of couſin, Hi bike | 
Honor further obſerved, that the other couſin being but half 3 
ö . 25 per an 
an heir could not take the whole, neither could any thing go ſettle 
to the lord by eſcheat, for as long as there is any heir left te 100 75 
cannot take; ſo that though the other couſin could take but 00 
moicty, yet her being a moiety of an heir would prevent tht "os 
lord's title by eſcheat; and that notwithſtanding this was 1 "I 4 
very uncommon Caſe, he took it to be a clear one, en 
Another point was, a man on the marriage of his wife, el ccviſed 
a bond to her truſtee, in the penalty of 4000 J. conditional 4:9. 2 
that if he at any time within four months ſhould ſettle w jvining 
aſlure freehold lands of the yearly value of 100 J. on his v ber 7 /. 
for her life, or if his heirs, executors or adminiſtrators ſhow * farthe 


within the ſpace of four months after his death pay unto MJ: for 


ſaid wife 2000 J. then the bond to be void. The huſbu er bond 
held to | 
a portio! 
thc like 
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ſoon after the marriage made his will, deviſing thereby free- EAST WOOD 
bold and copyhold lands lying intermixed in Vorfolt, of the . 
yearly value of 88 J. to his loving wife and her heirs, having Vine 
ſurrendered all his copyhold to the uſe of his will, and died [L 615 J 
within four months after the marriage. Whereupon the 
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ed wife now inſiſted to retain theſe lands of 887. per annum, and | 
ng that in regard her huſband had not ſettled the 1007. per annum 
vn for her life, ſhe was alſo at liberty to elect the 2000 . out of 
| his aſſets. | | 
hey Againſt which demand it was urged, that this deviſe of | 
tis, lands of 88 J. per annum was a ſatisfaction of the bond, becauſe 10 
* lands of 88 J. per annum in fee- ſimple, were greater in point 5 1 
x” of value, and might be ſold for more than would purchaſe {1 
the 100 /. per annum for her life, nay, might in a day's time be turn- x 
ed into an anuity of 1004. per annum; but taking it that this 1 


e 00 


o — 
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deviſe was not to go in ſatisfaction, yet it ought at leaſt to go 
towards it; and therefore all that the executors of the huſband 
ter if had to do, would be to make up the 88 J. per ann. 1001. per ann. 
ber that if the huſband in his life-time had ſettled lands of 887. per 
hould ann. on her, ſuppoſing it were for life only, this had been a per- 
e ſon, formance in part of his bond, and he would have been bound only 
3 and to make it up 100/. per ann.; for which purpoſe the caſe of 
t bir Maleaæ and Milcox, 2 Vern. 558. was cited, where one bound to 
a * ſettle upon his ſon lands of 100 J. fer ann. left an eſtate of 100 7. 
1 hall per ann, to deſcend to ſuch ſon, though the lands agreed to be 
ing gd ſettled were to be intailed, and thoſe that deſcended a fee- ſimple, 
left e 2a ſo of a different nature, yet were theſe latter conſtrued a ſa- 
: bat tisfaction. That if in that caſe the lands deſcended had been 
ent d be 88 /. per ann. all that his executors by virtue of the cove- 
Wa rant bad been bound to do, would have been to make the fands 
aſcended of 88 J. amount to 100 J. per ann; ſo here the lands 
deriſed were to be made up but 100 J. per ann; and 2 Vern. 
408. Brown Y; Dawſon was cited, where A. on his wife's [ 616 1 
joining in a ſale of part of her jointure, gave her a note to pay 


9 
S 


fe, gin 
ditionel 
ttle an 


his will der 7 /. 105. fer annum for her life, and afterwards on a ſale of 
s (hou * farther part, gave her a bond to pay her 6/7. 105, fer an- 
unto VO for her life, and by will, without taking notice of the note 


r huſba0y © dun, gave her 14 J. per annum for her life; the deviſe was 
ud held to be a ſatisfaction of the bond and note. So if a child has 
ce. portion ſecured to her by a ſettlement, and afterwards has. 


the li ke o or a greater portion given her by the will of the ſame 
5 14 parent 
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100 J. per annum, which was to be freehold ; nay ſuppoſing 
the whole 88 /. per annum were freehold, it would not ge 
towards ſatisfaction of the 1007. per annum, not being ſo ex- 
preſſed; but if there be not enough to anſwer the reſt of the 
charges laid upon the land, or the bond creditors who maj 


FA r w- parent who made the ſettlement, the legacy ſhall be taken in (a) cor 
| 1 licu of the portion by the ſettlement, and the child not have both. ant 
-M te\Þ ide vol. 1, It was farther obſerved, that the election was in the huſband tion 
1 "ey 99" to ſettle lands of 1007. per aunum on the wife for her life, ed; 
5 within four months after the marriage, or that his heirs, exe- 0 
hat cutors v adminiſtrators ſhould pay the wife 2000 J. and here (wr 
2 the huſband dying within four months after the marriage, the an 
i ele ON v-hich he had thould go to his heirs, executuvrs or ad- 40 
13 minifrators, which election was conſiderable, ſince the land . 
"ky to be ſettled was but 100 J. per annum for her lite, but in de- A 
. fault thereof the money to be paid her was near double the tato! 
[ alue, (viz.) 2000, | the 1 
Pi Money and Btafler of the Rolls: As money and lands are things of a whic 
61: : * ERS . ee nature, the one ſhall not be taken (1) in ſatisſacticn qyin, 
0 . e he of the other. Whatever is given by a will is prima facie to be Ward 
nn e1eþter values intended a bounty and. benevolence ; and it is remarkable, that for ſc 
| 1 . in the preſent caſe the deviſe is to his /ov:ng wife, Which 182 Cour! 
11 Wetton of the word of affection. I look upon it to have been a ſtretch, that there 
4. Ea. where a man has owed f S. 1004, and afterwards given him ring | 
| x; coin = alegacy of 100/, this latter has been taken (2) in ſatis faction of band, 
f . 2 the former, ſince at that rate nothing is given; but though the they 

dene volcnce. court has gone ſo far, it never yet conſtrued a deviſe of land per as 

to be a ſatisfaction for a debt of money, much leſs has it de- annun 

creed that a legacy of a leſs ſum than the debt ſhould be AND 

1 617 J deemed a ſatisfaction pro tanto; the deviſe of ſuch of the land (1) 

as is copyhold cannot poſlibly go towards ſatisfaction of the I arme 


88 — 


7 
- 


(1) Crarmer's- caſe, 2 Salk. 508. 
Hocke v. Grove, 2 Eq. Ca. Ab. 218. Pl ＋ 


and 1 Bro. P. C. 464. S. C. Chaplin 
v. Chaplin, poſt. 3 vol. 237. Barret 


v. Beckjord, 1 Vez. 521. Broughton v 
Erringten, 7 Bro. P. C. 12. Grave Ve 
F.arl of Sal [eury, Bro. Cha Rep e 425. 
So, the thing jubſtituted mult be _ ly 
certain and advantageous with the thing 
due or contracted tor, 4ix:2/ou ve Hed, 


| | conſide 
2 Vern. 478. Maſters v. Maſters, ani tliage o 
vol. 423. Crompion v. „ 559 6 ” 
icbells v. Tudjon, 2 Atk. 300. art * 20 
4 m V. Graham, I Vez. 262. Clark". bimfelt 
Sewvell,, 3 Atk. 96. Haynes v. Micth 200 J. 
Bro. Cha. Rep. 129. Feacecł v. Fall- direct ; 
ner, Bro Vf 1a. Rep. 295 Der LEN 5 : 9 
Pontet, at the Rolls, Newember Sil and bifteen © 
10th 1755. 3 
td the 


(2) VI ide 0 "aucey” *SCale, ante, 1 01.40% 


ited tg 
com 
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come upon the land, then indeed ſo much of the $87, per EasTwoop 
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9 
annum deviſed as 1s freehold, might be taken towards ſatisfac- V , 1 
N . N F . 1 
1 tion, becauſe otherwiſe the teſtator's will would be diſappoint- i 
2 | 1 
. ed; though ſuppoſing there are aſſets to pay all the bond- 1 
85 : 5 : a ; | 1 
f debts, and likewiſe the charges laid by the will upon the land 1 
8 (which vas afterwards admitted) in ſuch caſe the 88 J. per T8 
he annum fhall be enjoyed as a bounty and benevolence ; vide 1 j 
4 4 Co. Yernon's caſe, and alſo that of (a) Lawrence verſus Law- (a) 2 Verne 2 
bp rence : 365. "kf | 

tier: 1 87 
ind | | . 9 
de- A to the objection, that the heirs or the executors of the teſ- A. bound wich- 1 {58 
1 
the tator ought to have their election either to ſettle lands or pay 1 four months 14 
after his mar- Nl 
the money, the huſband, it is true, had this election in him, Hi to _ 711 
| ands of 100. 8: 

#7 which was to continue four months after the marriage, but he yer arnum on 1 
ing with! | : ' his wife, or elſe 9 

I ching within the four months, though the time expired after- ee ber 


53 wards, yet where, upon the death of the teſtator matters are "ogy an BY 
within the four 
for ſome time in cbnfuſion, nothing is more uſual than for the months, after 


1 which the four 
court to (a) enlarge the time, or to relieve againſt any lapſe months vals s 
thereof; wherefore let the huſband's executors pay the incur- his executors 


a 4 : : | ſhall elect, whee 
ring profits of the 1001. per annum, from the death of the huſ- tner to pay the 


band, to the wife, and ſettle upon her the 100 J. per annum, i Ping 
they not being bound to pay the 2000 J. to her, but the 88 /. (a) Vide ante 
fer av141m deviſed ſhall not be taken as part of the 1007. per ; 


annum agreed to be ſettled (1). 
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* ſo ex- North verſus A nſell 0 2 1 9 5 2 | 
t of the | At the M 


Man, in conſideration of a portion of 500 J. which he 


10 m4 | f ; 5 2 Eq. Ca. Ab, 
f was to have in money and goods with his wife, and in 28c9. pl. 5. 
ö One in conſider- 


conſideration of the marriage, made a ſettlement before mar- aten of mar- 
ante 


ert, A nage of land to the uſe of himſelf for life, remainder to truſtees coo) — 
nte, 55Y 1. port 
: 5 for 200 years, remainder to the wite for life, remainder to which he is to 


have with his 
Clan bimiielf in fee; the truſt of the 200 years term was to raiſe wife, by ſettle- 


0 1 ment impowers 

200, to be paid as the wife by her wil er ang writing ſhould the ift to dif. 

Dev direct; the huſband and wife having lived together about ys of 2001 
gt be | : PO 3 y her willz th 

„ Sin teen years, ſhe made a will, appointing the payment of the 1;ve together . 


I fifteen years, 
1 y0l.40% in: the wife gives the 2001. away by her will; the huſband at this diſtance of time ſhall not be ad- 
N. ine © fay he had not 500 l. with his wife, but ſhall pay the money. 
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KorTH v. 
ANS ELL. 


[ 619 ] 
A ſettlement or 
jointure on a 


marriage, tho? 


made very un- 
equally, and in 
favour of the 
wite, will not 
be let aſide in e- 
Quity as that 
cannot put the 
wite in ſtatu 
quo. 
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200]. and died before her hufband. On the appointees 
bringing their bill for the raiſing of this 200 J. the huſband 
inſiſted, that he never received above 300 J. as a marriage por- 
tion with his wife, and that his having 500 l. was as a condition 
precedent, and the conſideration for her power of diſpoſing oi 
200 J. and to be underſtood thus, 200 J. cut of her 500. or 
as if the words had been, that upon condition the huſband ſpoull 
receive 5001. with his wife, he would then allow her to diſ- 


pole of 200 l. out of it. 


 Maſler of the Rolls : The conſideration of this power to 
diſpoſe, is not only the wife's portion but the marriage, which 
laſt alone, without any portion had been a good conſideration, 
both for the power and alſo the jointure ; the guantum of the 
portion ſeems rather a computation than otherwiſe, and it is 
not to be imagined but that the huſband would and did look 
into ſuch guantum before the marriage, and was ſatisfied there. 
with ; nor is there the leaſt evidence of any fraud : the reaſon 
why this court does not relieve againſt marriage contracts for 
ſettlements, jointures or other proviſions, though they may 
be very unequal, and in favour of the wife, is, becauſe it can- 
not ſet the wife in ftatu guo, or unmarry the parties, as was faid 
in the caſe of Micherley and Micherley, where the remainder- 
man brought a bill to be relieved againſt a jointure made by 
the tenant for life, even upon his death-bed, in conſideration 
of and previous to his marriage, by virtue of a power reſerved 
to him; in which caſe the Lord Parker, aſſiſted by the Lord 
Chief Juſtice Prat and myſelf, denied relief. Moreover tht 
anſwer of the huſband in this caſe is very tender, denying that 
for the marriage portion he received above 300 J. whereas he 
might receive more afterwards, and it would be extremely 
hard and unreaſonable, to put the legatees of the wife, who 
may be ſtrangers to all theſe matters, at the diſtance of hfteen 
years, after ſo long an acquieſcence of the huſband, to ſhew be 
received a portion of 500 J. with the wife, which, had the 
huſband died ſoon after the marriage, might eaſily have been 
made to appear ; wherefore, upon a preſumption that the 
huſband received the 500 J. I ſhall decree the 200 J. to be 
raiſed with intereſt from the end of the year after the wife's 


death, and with coſts, 


Bligh 
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Bligh & al' verſes Earl of Darnley, 


bo 
L z HE late earl of Darnley, the defendant's father, ſeiſcd 
- in fee of a great real eſtate both in Exgland and Treland, 
.; and poſſeſſed of a leatehold in Scotland, and likewiſe of a con- 
fo ſiderable perſonal eſtate, having two ſons and three daughters, 
by his will deviſed 8000 J. a-piece- to his two eldeſt, and 
6000 /. to his youngeſt daughter, charging his real eſtate 
cM with the payment thereof. Afterwards by a codicil he be- 
ich, queathed ſeveral pecuniary legacies of conſiderable value to 
1 70 his ſeveral brothers and ſiſters (the plaintiffs) without charg- 
the ing his real eſtate with the payment of theſe latter legacies. 
$9 Subſequent to which he entered into a contract before the 
00K Maſter for the payment of 17, o J. for a third part of the 
ere manor of Cobham- Hall, in Kent, he having two thirds of the ſaid 
aſon manor before. The Maſter reported him the beſt purchaſer, 
s for and before his death, which happened ſoon after, the report 
Oy was abſolutely confirmed. | 
on The lord Darnley's perfonal eſtate, before his entering into 
0 tie contract for the purchaſe of this eſtate, was ſufficient for 
de by toe payment of all his legacies, but the performance of the 
1 05 contract would (as it was thought) occaſion a deficiency of 
8 allets, | | 
Lord Mr. Hornby, who was the owner of the third part of the 
er the manor of Cobham, having brought his bill againſt the execu- 
ig that tors and heir of the late earl of Darnley, to have the purchaſe 
eas he compleated and the money paid, obtained a deeree for the 


remely lame; at which time the now plaintiffs the younger brothers 
, who and ſiſters of the late earl, brought their bill, ſetting forth the 
' fifteen WW will, and that ſeveral pecuniary legacies had been given them 
hew de out of the perſonal eſtate in general; that his daughters had 
ad the de above mentioned legacies charged upon the real eſtate, 
ve been and that the teſtator, ſince the making his will, having entered 
hat the into this contract for the purchaſe of the Cobham eſtate, where- 
to be dy there might be a deficiency of the perſonal aſſets for the 
wife! payment of thoſe legacies: Therefore they prayed that the 
«lets might be marſhalled, and the daughters legacies paid out 
6! te real eſtate ; or if already recovered out of the perſonal, 


then 
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One by will 
gives ſever al le- 
gacies, ſoine 
charged on the 
real eitate and 
othersnot; if 
the perfonal 
eſtate proves 
not ſufficieat to 
pay all, the le- 
gacies charged 
on the real e. 
ſtate ſhall be 
paid thereout; 
or if they have 
been paid out 
of the perſonal 
eſtate, the other 
legacies, as to 
ſo much, ſhall 
ftand in their 
place upon the 
land, 
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Bic v. then that the plaintiffs the brothers and ſiſters might ſtand in ing 

1 Earl of the place of the daughters, and take ſo much out of the land pear 
bs 4. vat for their legacies as theſe had exhauſted out of the perſonal the 
lit L 621 ] eſtate: which the court decreed as reaſonable, and within the Tha 
I a common rule of marſhalling aſſets (1). ES. W/, 
[+ But then it was farther pre ſſed by Mr. Attorney General, that have 
* the debt contracted for this purchaſe by the late earl of Dar- bas 
[ol ley was due by a decree, a contract made with the intervention does 
bi of and confirmed by the court, which had ordered the late earl who] 
'Þ | to pay it, and taking it to be a debt due by a decree, it was and | 
1 : then in nature of a judgment, which would bind the real aſſets real 
14 in the hands of the heir; and if ſo, then ſince the land agreed 1 
9 to be purchaſed was real aſſets, conſequently even that, and ment 
LM more plainly the other real eſtate deviſed or deſcended to the deere 
"ut defendant the infant earl, was aſſets liable to the decree, and ſatisf 
It | the purchaſe money contracted to be paid for C:bham manor been 
114 ought to come out of the real eſtate, by Which means there ceden 
Af | would be perſonal eſtate ſufficient left for payment of the pe- thus 
14 cuniary legacies given to the plaintiffs, 3 
bib allowed the But the 1z/ter of the Rolls was very clear in his opinion 2 

. againſt the plaintiffs, as to this laſt point, holding it not to be Ho 

=; prey pay a debt due by a deerce, but only by an order of court againſt would 

money; this the late carl, for the payment of the purchaſe money, who not i allo t 

| + Faroe being party to the original cauſe, but coming in before tie were | 

only by order of Maſter, it could not be ſaid there was a decree againſt him; taken 

a En but ſuppoſing there was a decree, yet where it is faid a decree ther tt 

is equal (2) to a judgment, or to be paid (3) next thereto, eſtate | 

Where there is this muſt be intended only out of the perſonal eſtate; whereas ſonal 2 

eee a decree for a debt does not bind the real (4) eſtate, acting only was lef 

CNT in perſonam, not in rem, and the remedy upon a decree to affed 8 

pot bind the real the land is only for a contempt, whereupon the party * proceeds (1) 8 

4; 0g to a fequeſtration, which proceſs is not of a very long ſtand- * f 

* only way upon A decree for a debt to affect land is to proceed for a contempt to a ſeq: nel | 594, it 

ration 3 but ſuch ſequettration abates by the death of the party, which an extent does not. tation 0 


192 


(1) Maſters V. Mafters, ante, 1 vol. 1 de.. 
22. Cliften v. Burt, ante, 1 vol. $79. (3) Harding v. age, 1 Verne 143. 
(2) Maſon v. Williams, 2 Salk. 507. (4) Vide Morice v. Bank of Englar 1s 
Searle v. Lane, 2 Vern. 89. Joſeph v. Ca. temp. Tal. 222. Alley v. Pow 
Mott, Pre. Cha. 79. Martin v. Martin, 1 Vez. 490, 5 
| | ing; 
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| as perſonal af. 
the were placed upon the land, the court decreed an account to be fed, 4 leaſe. 


taken of the perſonal eſtate, doubting at the ſame time whe- . h 
ther the leaſehold in Scotland could be looked upon as perſonal 
eſtate in England; though a leaſchold eſtate in Ireland is per- 
ſonal aſſets in England, and may be ſold here; but the Maſter 
was left at liberty to report any thing ſpecially (2). 


ing; and that a ans den (1 ) i is but a perſona] proceſs ap- BLicH v. | 3 

pears by its falling and abating by the death of the party; on 5 of * 
the other hand, an extent upon a judgment does not ſo abate. PAN RE 1 
| That judgments did not affect the land until the ſtatute of +8 
| Weſtm. 2. (13 E. 1. cap. 18.) which can hardly be thought to pA 1 

have included a decree ; nay plainly it does not, for if fo, it 9 
would have affected but a moiety of the land, as a judgment "ih 
: does; whereas upon a ſequeſtration the plaintiff takes the 48 
p whole profits; that if a decree for a debt ſhould be obtained, 1 
g and the defendant die leaving no perſonal, but a conſiderable 1 
: real eftate in fee, the latter would not be affected by the de- 1 
4 cree in the hands of the heir, as it would in caſe of a judg- 1 
0 ment; and were this otherwiſe, ſurely after ſo many thouſand 1 
he decrees and inſtances of deficiencies of perſonal aſſets for the 1 
55 ſatisfying thereof, ſome caſes would be found where land had { 1 
= been ſequeſtred for ſuch debts in the heir's hands, but no pre- ; E 
= cedent of this kind was ever heard of; and though the land 4 1 
5 thus contracted to be purchaſed muſt in equity be taken as 18 
, land, deſcendible and deviſable as ſuch, ſtill it is not liable to *þ 

the decree, 7s | 
ion 1 
\ be However, the plaintiffs hoping that the perſonal aſſets Whether a 1 
ink would be ſufficient to anſwer not only all the legacies, but 13 --- M 
a alſo this contract for the purchaſe, when the daughters legacies be valued here 148 


only 

fect wo — 

ceeds 0 l) So Marice v. Bank of England, ubi by the death of the party, yet it is 
tand- ſup. Wharam v. Broughton, 1 Vez. otherwiſe where it iſſues for non- -per- 


182. but in Hawkins v. Crook, 3 Atk. formance of a decree. 
554. it is ſaid that although a ſequeſt- (2) Reg. Lib. A. 1730. fol. 505. 
ration on 2e/ne proceſs be determined : | 
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Caſe 195. 
Lord Chan- 


cellor KING. 


1 Eq. Ca. Ab. 
42. pl. 5 

2 Eq. Ca. Ab. 
664. pls 12. 
Equity aids a 
defective execu- 
tion of a power, 
if for a valuable 
conſideration, 
and this againſt 
2a remainder- 


man, or one not 


claiming under 
the power. 


156231 


(a) Vide Salk. 


V. Nay lor. 


2 


wife for life. 
the year. 


The huſband brought this bill againſt the defendant 
Elizabeth, the infant daughter of his late wife by Chriflopher 


Layer, to compel her to perform this covenant of her mo- 
ther's. 


Objected ½, This deed or writing of the wife's being 
atteſted by three witneſſes, is a good ſettlement on the daugh- 
ter, an effectual execution of the power which could not after- 
wards be altered; and that it muſt not operate as a will, but 


by way of writing declaring the uſe of the copyhold, becaule 
a feme covert cannot make a will. 


Sed per cur': Though in (a) ſtrictneſs a feme cove! 


313. Sbardelow cannot make a will, yet where ſhe is impowered to make 
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* Cotter verſus Layer. 


HE bill was to compel a ſpecific performance of an agree. 
ment.made by a feme on her marriage with her ſecond 
huſband, on this caſe : The 20th of November 171 I, Chriſtopher 
Layer and Elizabeth his wife were admitted to the copyhold 
premiſſes in queſtion, to hold to them two and to the heirs of 
the huſband ; the Iſt of September 1717, Layer and his wife 
ſurrende d theſe copyhold premiſſes to the uſe of the wife for 
life, and afterwards to ſuch uſes as ſhe by any writing, or by 
her laſt will atteſted by three witneſſes, ſhould appoint ; who 
accordingly by a writing purporting to be her laſt will, and 
ſigned by her in the preſence of three witneſſes, gave, deviſed, 
limited and appointed the premiſſes to her daughter Elizabeth 
Layer in tail, remainder to her brother (one Eluyn) in fee. 
Afterwards Elizabeth Layer ſurviving her huſband Chri/topher. 
(he being attainted of treaſon and executed) did by deed or 
writing atteſted only by to witneſſes, upon a marriage agreed 
to be had between her and the plaintiff Cotter, covenant to 
ſurrender the premiſſes to the uſe of her intended huſband 
Catter and herſelf, and the heirs of Cotter who covenanted on 
his part within twelve months to ſettle an annuity or rent- 
charge of 30 J. per annum on the ſaid Elizabeth his intended 
The marriage took effect, and ſhe died within 


a writing 


2 wr! 
ſuch 


24 
a wil 
ſecon 
revoc 
ſo ag 
nantc 
and t 


Cu; 
will, 
ing it 
de an 
natur 
writir 
Layer 
were 
nay, 
Wil, 


| 34, 


the cc 
by tu 
conſec 
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2 writing in nature of a will, the writing will operate as CortTer . 


Larzx- 
ſuch (1). | 
24y, Objected, Suppoſing this to be a writing in nature of 
a will, yet the agreement made by Elizabeth Layer upon her 
a ſecond marriage, being but a covenant, cannot amount to a 
d revccation of a will, (vide 1 Rol. Abr. 615. ſaid to have been 
a ſo agreed in the caſe of Montague and Feffreys) for the cove- 
1d nantor may at his election break or perform his covenant, 
of and therefore a bare covenant cannot revoke a will. 
ife | | 3 | 
Cir': Tho' a covenant or articles do not at law oke a 4am 2 2 
for 3 1 > One deviſes Tr A. 
will, yet if entered into for a valuable conſideration, amount- land, and alte og 6 76 « 
by wards articles » BZ « 


ing in this court to a (a) conveyance, they muſt conſequently for a valuable 


be an equitable revocation of a will, or of any writing in <=6deration 
| 4 . Þ to ſell or ſettle 
nature thereof; and it is plain, in the preſent caſe, that the the premiſſes ; 


5 4 8 . this in equity is 
writing was intended as a will, and not to deveſt Elizabeth 2 1 


beth 
a by — y — wt h 11. — 
re, WY Loer of her eſtate during her life, as it muſt have done, e, . 
oher were it an appointment of an uſe to take effect in preſent ; ame fad a 24 — 
0 nay, a woman's marriage is (% alone a revocation of her reſolved in the 1 
d or caſe of Sir Barn- 
reed Will, | | ham Ryder v. 
phe Sir Charles Wager, ante 332. (5) 4 Rep. 61. 
n 
land 34;, Objeted, Theſe articles by. Elizabeth Layer, to ſettle { 625 
4 on tie copyhold premiſſes on her ſecond huſband, were atteſted 
rent- WT) two witneſſes only, ſo not purſuant to the power, and 
ended conſequently void. 
thin Cur': Theſe articles being for a valuable conſideration, Where ww is 
3 4 WS a power to de- 
iz.) that of marriage, though not in ſtrictneſs purſuant to clare an uſe by 
ndant the power, I ſhall ſupply the want of circumſtances in the teſted by tithe 
Aupher lame manner as I would the want of a ſurrender ; otherwiſe pany” any * F 
g uch ule is de- 7 M18 
1 155 had the agreement been voluntary (2). clared by a 5 GAA, «0 


ed by two; if for a valuable conſideration, quits will help Digits . 


| A e. 
being athly, Objected, The defendant the daughter claims as * 
daugb- heir of Chr; i/lopber Layer her father, and not of Eliabeih her 


t afte!- WW mother who made this covenant ; and tho' the mother's cove- 
all, pg nant may bind her own heirs, yet can it not affect the heirs 
becaui 


of her huſband any more than any hs 8 whatſoever. 


— 


_— 


0 Oke v. Heath, 1 + Vow: 139. Duke 612. 
of Marlborough v. Lord Godolphix, 2 (2) Tollet v. Tolle, ante, 489. 
Vez. 75. Soul hby v. Stonehouſe, 2 Ve. 
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1 v. Cur': The caſe of The Counteſs of (a) Coventry verſus Ti, 25 

. Earl of Coventry 1s ſtronger than the preſent ; there the late 22 

223. earl, who was but tenant for life, previous to and in Conſider. plai 

ation of a marriage and portion, covenanted to ſettle lands Styl 

of 5Cco 7. per annum on the counteſs purſuant to a power, and tot. 

dying before the jointure was made, equity compelled the ſurv! 

preſent earl, though claiming by virtue of a remainder, and or ſi 

not under him who entered into the covenant, to confirm and char 

make good the jointure ; which caſe being adj udged on ſolemn Lit, 

debate, and with the aſſiſtance of judges, is a great authority, infec 

and to be obſerved by me; from thence it may be inferred, dies, 

that whatever is in the power of the perſon covenanting to d, beirs 

provided the covenant be for a valuable conſideration, equity any e 

ought to look upon as done, and ſupply the want of circun- Nut 

[626] ſtances againſt a remainder-man, and a pari ratione againk pol 

the heir of the huſband, whether ſuch heir be mentioned or waſte 

not. The caſe where the iſſue in tail was held not to be begot 

bound by articles, entered into by tenant in tail, and a decree ¶oug 

obtained againſt him to perform ſuch articles, is not parallel; both | 

ſince the iſſue claims paramount his anceſtor, and by virtue dg taken 

the ſtatute of Meſim. 2. in contradiction to which equity cannot 11, 

aſſiſt, but here no act of parliament interferes. Let the plaintif WW icyi;c; 

hold and enjoy, and the defendant Elizabeth Layer (now an in- WM: re o 

fant) when ſhe comes to age muſt convey, unleſs ſhe ſhews caue N teſta to 

to the contrary within fix months after attaining twenty-one, Wiſ::t ; 

| ay pe. 

Pate 196, Peyton verſus Bury. hay 

"I 

Ptthe Rolls. NE by will bequeathed the reſidue of his perſonal eftatt iſ - 

1 to Jane Styles, provided ſhe married with the conſent d Bio 

— — A. and B. his executors, (who were but executors in truk} . 

perſonal eſtate and if Jane Styles ſhould marry otherwiſe, then the teſtator de- WG : 

2 8 vifed over the ſaid reſduum to F. N. One of the executo!s Tap 

16-2945 rg died, after which Jane Siyles, without the conſent of the ſu- 3 
executors; on viving executor, intermarried with a common mariner, . 

the enden whereupon F. NM. brought his bill for the re/iduum. a 

— ns is become impoſſible, and ſhe may marry without the conſent of the ſurvivot- bicharg 

nſiſted for the plaintiff, that this was a condition precedenh *g - 

which was not to veſt any thing in Jane Styles until her mag. 2515 

riage with the conſent of both the executors, and fe, i Ver 


| 3 | | f hay ing 
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baving married with ſuch conſent, was not entitled to the PrvTon v. 


ate reſduum, conſequently the fame was well deviſed over to the BURY. 
r- WM paintif. Or taking it to be a condition ſubſequent, ſtill Fane 

ds Stzles ought to have performed it cy pres, as near as might be 

and to the intent of the condition, by having the conſent of the [ 627 J 
the ſurviving executor. That it would be hard, if there were five 

and or fix executors, that the death of any one of them ſhould diſ- 

and charge the condition; and it was compared to the caſe in 

ma Litt. &e@. 352. If a feoffment be made upon condition to re- 


rity, . infeoff the feoffor and his wife, and the heirs of their two bo- 
rred, (des, and for default of ſuch iſſue, the remainder to the right 
beirs of the feoffor; if the huſhand dies living the wife, before 
any eſtate in tail made to them, then ought the feoffee by the 
law to make an eſtate to the wife as near the condition as 


0 dog 


quity 


oy poſſible, (viz.) to the wife for life, without impeachment of 
ed & waſte, remainder to the heirs of the body of the huſband on her 
to de begotten, remainder to the right heirs of the huſband; fo here, 
lecree ough Jane Styles could not have the aſſiſtance and advice of 
rale; bot the executors (one being dead) yet ought ſhe to have 
"ue of ken the advice of him who was living. 
cannot Maſter of the Ralls + It is very clear, that the plaintiff the 
laintif WW (cviſce over has no title to the readuwm - 1//, In the na- 
an in- re of the thing, aud according to the intention of the 
vs caule tea tor, this could not be a condition precedent, for at 
y· one. tet rate the right to the reſduum might not have veſted in 
ny perſon whatever for twenty or thirty years after the teſta- 
tor's death; fince both the executors might have lived, and 
aue Styles continued fo long unmarried, during all which 
al eln unde the right to the re/duum could not be ſaid to be in the 
— Fxecutors, they being expreſsly mentioned to be but exe- 
n 00 ters in truſt. Beſides, the bequeſt of the reſaluum is firft 
Lator de: . Jane, which, if the will had ſtopped there, would have Lee H, le. 39, 
_— deen an abfolute deviſe, ſo that the following condition an- LE - / Se: 
2 el muſt; be a ſubſequent, not a precedent one. Now 
de ia) rule of law is, that if there be a ſubſequent condition (a) vide 1 Int 
bien decomes impoſſible by the act of God, this excuſes and 56. 
It PiCharges the grantee from the condition; ex non cogit ad 628 } 
— e, vrhich conſttuction ought the rather ta prevail, 
r Ae to A condition ſo odious as that in the preſent caſe 
7 : Witch reſtrains the freedom of marriage, and is (5) void by (4) Vid: ante 
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De Term. 8. Trin. 1731. 


PEYTON v. the civil law, when annexed to a (1) perſonal legacy. Thy 
BURY, plaintiff by bis bill comes to eſtabliſh a forfeiture, and would 
have the court add thoſe words to the will which the teſtator 

might, but did not think fit to inſiſt upon, that Fane Shln 

ſhouid not marry without the conſent of the executors or 0 


Harvey v. Alien, Com. Rep. 726. and 
3 Ark. 361. S. C. Pullen v. Ready, 1 


the furvivar of them, and which the teſtator might omit upon | [ 
good reaſon; as intending that both the executors ſhould con- | 
fer together about the marriage of Jaue Styles, in order that L. 
the one by arguments might convince the other touching the int 
ſuitableneſs of a match, which cannot now be done when Th 
only one is left. tiff 
| . | | heir 
Where there is His Honor farther obſerved, that he had known the cat h 
ondition tha f | cha! 
ee * happen, where the conſent of both the executors being re 5 
ry 5 5 tha quired by the will, one, on a proper match being propoſed, 
Content of Lwo 3 X . | 4 
ex cutors, and did conſent, but the other was obſtinate and would not; which pay 
one without 3 U 5 4 | \allins 
reafoin is again being laid before the court, and the diſſent of the executor 25. a 
MOMs the pearing to be without a juſt cauſe, the want (2) of ſuch cou- 
Cour 7 4 1 2 . ” 4 . ' 
penſe with his Tent was ſupplicd, That this was not like the caſe put out | (3, 
a {itilcton, of the feoftment which ought to be made ꝙ pres, &: wor 
becauſe there the firſt feoffee was not intended to keep the he de 
eſtate to his own ule, but only as an inſtrument or conduit remai 
pipe for conveying it back to the feoffor and his family, e hrſt, 
which, whilſt any were left, the reinfeoffment oyght to & “er, 
made as near the intent of the condition as might be; but i relied 
the prefent Caſe, Jane Styles was to take the deviſe of the fur Loch. 
In on 8 a plus to her own uſe, Moreover, this confent directed to be h remift 
condition 1s to 3 e Hes 
be performed cy being like a bare (a) authority, * and fo different from tha dy exp) 
I (% Vide ante which is coupled with an intereſt, could not ſurvive, withou e /urchiat 
* Mr. Juſtice expreſs words for that purpoſe, Sc. anc 
4 Eyre v. Counteſs hejr R 
4 1 Wherefore thinking this a frivolous bill, b:z Honor difmilc "A Py 
be a d . . ' on t 
7 [*629 ] it with coſts (3). | 
1 | 2 
1 * 5 — 3 — a — 1 he | 
1 (1) The general rule with regard to Wall. 21. Underavocd v. Morris, 2 Mto:; of t 
| perſonal legacies, ſeems to be that the 18 f. Daley v. Deſtoaverie, 2 Atk. 20 ang 
condition in reſtraint of marriage, he- Chauncy v. Grayden, 2 Atk. 616. kl? nit 
ther preceedent or {ubiequent, ſhall be + v. Martin, 3 Atk. 330. „R DDney; 
void, unTels there be a deviſe over, in Bingham, 3 Atk. 364. and 1 Will. 158; witr 
which cale, the right of the dewi/es over S. C. Hemmings v. Munckley, Bro. C (ther? 
ſhall prevail; but intereſts ariſing out of Rep. 303. | er $ 
land thail be governed by the rules of © (z) Vide Harvey v. Afton, 1 591. for 
the common law in reſpect of conditions, e uſe or 


375. Graydon v. Hicks, 2 Ack. 16, 
(3) Reg. Lib. B. 1730. fol. 39% 


De Term. 8. Trin. 1731. 


Langford verſus Pitt. 


PON abill brought by the plaintiff for the performance 

of articles for a purchaſe, the caſe was: The plaintiff 
Langford, vicar of Axminſter in Devon, did by attorney enter 
into articles with governor Pitt for the ſale of lands in Cornwall, 
The articles were dated November 1725, whereby the plain- 
tif agreed to conyey the premiſſes to the governor and his 
heirs, on or before Lady-day then next, at the coits and 


Caſe 197. 
At the Rolls, 


One articles to 
buy certain 
lands, he there» 
dy becomes ſei - 
ſed thereof in 
equity; but 
where A. de- 
viſed all his real 
and perſonal 
eſtate, and after - 
wards articled to 
purchaſe lands, 
and then died, 
the heir at law 
was held to be 
entitled to this 
eſtate, as not 


cal charges of the governor, and as counſel ſhould adviſe ; upon 
| D 8 7 P 
Tas the making of which conveyance the governor covenanted to 
oled, pay 1500 J. to the plaintiff. 
yhich 
| palſing by the will;; ſecus had the articles for the purchaſe been before the will, for then the eſtate 
r ap: would haye paſſęd. 
con- 3 . 5 x 
1 Governor Pitt lived until after Lach-day, but in 1722, long 
ty” before the executing of theſe articles, made his will, by which 
1 9 by 


he deviſed all his real eſtate to his ſon Robert Pitt for life, 
remainder to his eldeſt ſon John Pitt for life, remainder to his 
frſt, Sc. ſon in tail male ſucceſſively, with ſeveral remainders 
over, bequeathing all his perſonal eſtate to truſtees, to be in- 
velted in lands and ſettled 4s above; and dying ſoon after 
Lach- day 1726, his ſaid eldeſt fon and heir laid claim to the 
premilſes, as deſcending to him, and made his will, wherein 


eep the 
"ndult- 
wy, d 
to de 
but in 
the fur- 


o be dil 
om that dy expreſs words he deviſed the premiſſes thus articled to he 
withouil chaſed, to his wife and others, in truſt to pay his debts, 


Sc. and ſoon afterwards died, leaving John Piit his fon and 
+y tir, to whom the governor had deviſed all his elkate expect. 
diſaeg at on the death of Robert Pitt the ſon, 

The plaintiff Langford brought his bill againſt the execu- 
tors of the governor, the executors of Robert Pitt the ſon, and 
dzeinſt John the grandſon, to be paid the 1 500 J. purchaſe 
1972y; and though it appeared in the cauſe by the plaintiff's 
a witneſs, that in 1728, the plaintiff had paid to his eldeſt 
other's daughter (being the heir general of the family) 
8 for her joining with her huſband in a deed and fine to 
je d ule of the plaintiff and his heirs, (note 3 the witneſs ſaid, 

vas rather to clear up the title than that it was aecetfiny) 
om whengs the defendant's counſel urged it to be evie 
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decree, the direction of the court being in all theſe caſes to 


6 


De Term. 8. Trin. 1738. 


dent, even by the plaintiff's own ſhewing, that he had not 
at the time of entering into the articles a good title to the 
premiſſes: 


Vet, by the after of the Rolli, it is ſufficient if the party 
entering into articles to ſell has a good title at the time of the 


enquire whether the ſeller can, not whether he could make a 
title at the time of executing the agreement. In the caſe of 
Lord Stourton verſus Sir Thomas Aeers, the Lord Stourton at 
the time of the articles for a ſale, or even when the decree was 
pronounced, could not make a title, the reverſion in fee being 
in the crown; and yet the court indulged him with time 
more than once tor the getting 1n this title from the crown, 
which could not be effected without an act of parliament to be 
obtained in the following ſeſſions; however it was at lengtz 
procured, and Sir Themas Mleers decreed to be the purchaſer. 
tndeed it would be attended with great inconveniencies, were 
decrees to direct an enquiry, whether the contractor to ſell 
had at the time of entring into ſuch contract a title; for thus 
all incumbrances and defects muſt be raked into; wherefore 
it has been thought ſufficient to anſwer the end, if at the time 
of the decree or report the ſeller can make a good title, and 
accordingly it is uſual for the report to mention, that if ſuch 3 
third perſon joins, the title will be good, 


Then the queſtion was between the defendants, whether 
the deviſees of Robert Pitt the fon, or the grandſon, under th 
will of the governor, were entitled to the lands thus articled to 
be purchaſed, for it was agreed that the purchaſe MONEY Was ( 
be paid by the executors of governor Pitt. 


And for the latter it was objected by the Attorney and K. 
licitar General, that when the governor by his will deviſed al 
his real, and alſo his perſonal eſtate to be laid out in land, and 
all this to be for the benefit of his grandſon John, after ti 
death of his ſon Robert Pitt, either in one ſhape or other, thels 
lands thus agreed to be purchaſed dy the governor ſhould pals; 
that nothing could be plainer than his intention to diſpoſe d 
all his eſtate both real and perſonal; and Mr, Solicitor cited 
the caſe of Greenhill verſus Greenbill, 2 Fern. 679. by which i 
is decreed, that where a man articles to buy land, this git 
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De Term. S. Trin. 1731. 


the party contracting an equitable intereſt in ſuch land, which Lax ron 
he may deviſe, though before the day on which the convey- v. 
ance is to be made. | PITT. 


Maſter of the Rolls : 1 admit the caſe of (a) Greenhill and (s) See allo 
WERE. : - reced, in Chan 

Greenhill, in which I my ſelf was of counſel, to have been ſo 32%. 
determined; but this material difference is obſervable between | 
the two cafes: there the articles for the purchaſe were en- 
tered into by the teſtator before he made his will, and fo the 'x 5321 
equitable intereſt which he gained thereby was well deviſable; 
but in the preſent caſe governor Pitt's will was made prior to 
the articles for this purchaſe, before he had any equitable in- 
tereſt in the land, conſequently (1) when he had no kind of 


tive, he could deviſe nothing; ſo that this intereſt in the 


vn, premiſſes gained by the governor's articles muſt have de- 
de icended to his ſon Robert Pitt as heir at law, who might well 
gt, deviſe the fame; and though it may at firſt look ſtrange, that 
ſer, waen the governor devifed all his real and perſonal eftate, 
vere theſe words ſhould not carry all, yet it will not ſeem ſtrange, 
\ {ell waen it is conſidered that an eſtate purchaſed after the will 
thus 


cannot paſs thereby; now theſe articles are as a purchaſe ſub- hes eh +9944 
. uy lands ap? 
dies; his ex2cu- 


. ' . . tors Mall pay the 
ſuch purchaſe, they cannot have the benefit of it, being to ad- jones, bar the 
vance the money only as a debt due from their teſtator. 


efort 
time 
and 
uch 3 


lequent, and though the governor's executors are to pay for 


heir ſhall have 
the hnds, 


Decree (2) the Maſter to enquire, whether the plaintiff can 
make a title, if he can, the purchaſe money to be paid by the 
g£overnur's executors out of his aſſets; the Maſter to ſee who " 
nas been in poſſeſſion ſince Lady-dey 1726, at which time the 
purchaſe money Was to. be paid and the conveyance com- 
picated ; intereſt and coſts to be reſerved +. 


— tam. 


hethet 
der tht 
cled to 
Was 19 


ah. 


and ö. 

viſed ak 3 i 

nd, ant At] Vide Green v. Smith, 1 Atk. 572. 
? Fetter v. Potter, 1 Vez. 437. 


+ On appeal to the Lord Chancellor this decree was aſſirmed. 


(z) Reg: Lib. B. 1730. fol. 423. 
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Caſe 198. 
At the Rolls. 
2 Eq. | as, Ab. 
750. pl. 8 
An order ot 
veitry is made 
for building a 
work houſe in 

a pariſh, and 
that in cate any 
one will lay 
down the mo- 
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44 ney, the pariſh 
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rate for relieving the poor and payment of this debt, they, on 


De Term. S. Trin. 1731. 


Blackbourn ver/us Webſter & al'. 


© & HE inhabitants of the pariſh of Horn-Church in Zſer; 
being minded to build a work-houſe for ſetting the 
poor to work, a veſtry was called and held the 4th of April 


1720, when it was agreed to * build the work-houfe, and to an 


lay out a ſum not exceeding 300 J. in building the ſame ; that 
the money ſhould be borrowed, and that whoever was bound to 
for it ſhould be indemnified by the pariſh, And by another in! 


order of veſtry made the 8th of the ſame month the firſt order pla 
was confirmed, both being ſigned by the vicar and ſevera not 
inhabitants of the pariſh. | not 

ties, 


In purſuance of theſe orders, 300 J. was borrowed of Sir 
Thomas Meller, and the plaintift, together with one Hunt 


fa; 
(who is fince dead infolvent) became bound for the payment md 
„ ; f fon; 
thereof, with intereſt: the 300 J. and more was laid out in 
0 8 WR 0 
building the work-houſe, which became beneficial to the pa. oſts 
riſh, the poor's rates being thereby leſſened. Several orders 2 


of veſtty were afterwards obtained for making rates for re- 
lief of the poor, which were collected, but no part of the debt 
paid, by reaſon that ſome perſons who came into the parill 
after the work-houſe was built, oppoſed the payment, and in 
particular, when an order of veſtry was made for levying a 


an appeal to the. quarter-feſhons, got the order, which had 
been made below, to be quaſned. "The 3007. not being paid, 
vir Thomas Meller put the bond in ſuit againſt the plaintifi 
who being forced to pay the money, brought this bill again 
ſuch of the inhabitants as were living, and againft the preſent 
vicar, church-wardens and overſecrs of the poor of the {aid 
parith, to be relieved and re-imburſed what money he had pai, 
with intereſt and cofts, and to be indemnified. 


The defendants admitted the order, the borrowing tt 
300 J. and the building of the work-houſe, ſaying they were 
willing to come into any Jawful means within their poser 
for the payment of this debt, but that it had been oppoſes 
ſome in the pariſh, who gave out that no rate could by law de 


made to pay the debts of the pariſh, 


Maj 


De Term. 8. Trin. 173t. 


Maſter of the Rolls : The plaintiff has a very juſt demand, py ace. 
2nd it was an unconſcionable thing in thoſe who appealed to BOURN ©. ! 
the ſeons. Suppoſing no rate could by virtue of the 43 WIE EAT EA. 


, liz. be made for payment of a pariſh- debt, the plaintiffought 
R not however, in a Zaſe of this nature, to be without a remedy, 
F Wherefore decree him his principal, intereſt, and coſts at law 
10 and in this court; and that the defendants the vicar, church- 
10 wardens and overſeers of the poor of the pariſh, do call a veſtry 
4 | to make a rate for the payment thereof; and in caſe any of the 
10 in'abitants ſhall refuſe paying what they ſhall be rated, the 
Jer plaintiff to be at liberty to apply to the court (1); ſince I do 
nah not ſee why the court may not as well compel thoſe who are $ 
| not parties to pay the rate, as order tenants, though not par- 2 
EOS ties, to pay their rents, and foraſmuch as the defendants have "4 
. put in a fair anſwer, decree them their coſts to be raiſed by the ba 
Turf aid rates; but if thoſe who had appealed to the quarter-ſeſ- iy 
18 ons had been before the court, they ſhould have paid all the iN 
wy (e. b i 
Pas 4] 
rders | ME im m Er Re | bl. 
r res (1) © To compel ſuch pariſhioners (2) But in Greenfield v. Reynall he ſote ki 
do pay their proportions of the fail Lord Thurlow on 21ſt Nov. 1780. his Be, 
debt rate, or for a ſale of the land, on Lordſhip doubted the authority of this 1 
pariſh nich the ſaid work houſe is built.” caſe; et vide Batteley v. Cook, Pre. Ciia. 4 
Fin geg. Lib. A. 1730. fol. 50g. 42, The Xing v. #aveil, Doug. 111. b; 
vi ng a 1 s 
EM | 
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Caſe 199. 
Lord Chan- 
cellor King. 


2 Eq. Ca. Ab, 
382. pl. 4. 


636 ] 
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Term. S. Michaelis, 1731. k 
; " 6 

1 ti 

l of 

| | ine 

Fx parte Ludlow. 170 

R. Lualoio, late a bencher of the Temple, having 4 ”_ 
daughter Elizabeth, who was found a Junatick, and 5 


being ſeiſed of a real eſtate of near 5007. per ann. and poſſeſ- 
| afiic 
ſed of a perſonal eſtate amounting to about 600 J. by will made 


his ſiſter Mrs. Batizur/t executrix and reſiduary legatee, in hes 
caſe his daughter ſhould not recover from her lunacy; but if op 
ſhe did, then the daughter to be executrix and reſiduary lega- 5 
tce, and to remain under the care of Mrs. Bathur/? during the VA 
continuance of her infanity of mind. Afterwards Mrs. Batl- gn 
7/2 made her will, appointing thereby one Robert Bog of - ; 
Doc ?ors Commons her executor and reſiduary legatee, and de- 8 
viſed, as far as in her lay, the cuſtody of her niece the Junz- * 
tick to the ſaid Mr, Bog, who having prov'd the will, and Bu 
under colour thereof got the lunatick under his care, petition- n 
ed the court for the cuſtody of the perſon. * 
On the other hand, Henry Strangeways, who was couſin of (tou: 
the lunatick, viz. the lunatick's grand-ſather's ſiſter's ſecond lach t 
grandſon, petitioned for the cuſtody of the perſon, as did allo M Cu 
Mrs. Rachael! Majters, who was another ſecond couſin of tit ecom 
junatick, viz. the lunatick's grandfather's youngeſt ſiſter“ Mae 
grandaughter, and ſiſter of Sir Harcourt Maſſers. 3 
1/7, For Mr. Bog it was inlilted, that though the Jevile of polible 
Mrs. Bathurjt the aunt was not good in law, yet it might benen 
amount to 2 recommendation of him to the court by one who, bre in 
as ſhe was a near relation, and herſelf intruſted with the caſt dere, as 
of the lunatick, by her own father, muſt be ſuppoſed beſt to ate her 
know the lunatick, and ſuch recommendation would be of weight af hier d 
with the court. That Mrs. Bathurt, being the father“ aver{ 
executrix, ſtood in his place, conſequently it was as the father“ nd mak 
own appointment, more eſpecially when the other two con 9 ( 
le wing 


petitors were not unexceptionable ; for as it was an encef- 
los 


the caſt 
j beſt to 
f weight 
fathers 
fathers 
o com- 


excef- 
4199 
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fon to the heir that he ſhould not be entruſted with the 
cuſtody of the perſon, ſince he was to be a gainer of the real 
eſtate by the death of the lunatick, ſo theſe two competitors, 
being two of the next of kin, would, on her death, come in 
fer a ſhare of the perſona] eſtate, under the ſtatute of diſſribu- 
tion, tne value of which might happen to be more than that 
of the land; or atleaſt, ſuppoſing the perſonal eſtate were to 
increaſe by the continuance of the lunatick's life, it was their 
intereſt however that her Junacy ſhould continue, and ſhe 
remain incapable of making a will, 

adh, For Mr. Strangeways it was alledged, that he was an 


bouſe-keeper, a perſon of a very fair character, and ſeyeral 


| afiidavits were read proving the great liking and affection 


wuich the lunatick took to her couſin Strangeways, and the 
great diſlike and averſion ſhe had to Mrs. Mafters, which 


aroſe (as wag conceived) from her brother Sir Harcourt. 


Miſters (one of the directors of the South-ſea in 1920.) having 
drawn in the Junatick's father to put his ſubſtance into the 
Suth-ſea, where a great part of it was loſt; and that there- 
upon it had been the uſual expreſſion of the father, that Sir 
Harcourt Maſters had drawn him into a ſecret. 


But taking this in the beſt ſenſe, even ſuppoſing Sir Har- 
rt did not by any indirect means induce the father to be an 
adventurer in the -South-ſea, yet if upon this, or any other 
(though a groundleſs) occaſion, the Junatick had entertain'd 
lch thoughts, (and ſhe plainly appeared to be uneaſy when in 
tne cultody of any of the family of the Maſters's, and raved, 
becoming much diſordered at the fight of them) all this 
would be regarded by the court, which would uſe its 
endeavours to make theſe unfortunate perſons as ealy as 
pollible, And ſeveral affidavits were read, proving, that 
whenever Mr. Strangeways appeared, the Junatick, tho' be- 
fore in her furious fits, would on a ſudden grow calm; where= 


ore, as committing her to the care of Strangetvays might facili- 


ute her cure, or make her more eaſy under the continuance 
of her diſtemper, ſo the placing her with one for whom ſhe had 
fn averſion, might (it was ſaid) prevent her cure, or retard it, 
and make her more uneaſy in the mean time. | 


34, On behalf of Mrs. Maſters affidavits were produced, 
MC wing that the lunatick's expreſſions of averſion to the 
| family 
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Ex parte family of the Mafters's were only in her raving fits, at which 
Lu pro. time the would uſe all her relations alike ill. | 
638 ] | Lord Chancellor : As to the will of Mrs. Bathurſt deviſing 


Father or uncle 


or wp] the cuſtody of her niece to Mr. Bog, it is abſolutely void; the 
evides the cul- 


father himſelf.could not make ſuch a will, tho? he might dif- 
poſe of the guardianſhip of his child till twenty-one, yet after 
that age (which is the preſent caſe) he had no ſuch power 
and taking the will out of the caſe, Mr. Bog, being no relation, 
is as a mere ſtranger, conſequently againſt the near relations 
of the lunatick he can have no pretence of claim to the 
cuſtody of the perſon, 


tick (on or ne- 
phew who is 
abave 21, this 
vold. 


It is true, when the party ſeeking the cuſtody of the luna. 
tie k's perſon has been heir at law, or next entitled to the real 
eſtate after the lunatick's death, this has prevailed as an ob- 
jection, tho' much more conſiderable formerly than of (a) late: 
but the being next of kin, ſo as to be entitled to a ſhare of the 
perſonal eſtate of the lunatick, is (5) no objection, nor do | 
remember it ever to have prevailed ; for the perſonal eſtate in 

all probability will increaſe by the continuance of the lupatick's 
alice Dor. life, conſequently it muſt be for the adyantage of the com- 
mer s caſe, ante "I ; # : 
254. mittee to preſerve ſuch life, and to be more careful and tencer 
. of it. In the preſent caſe the degree of relation is equa), 
| | which may ſeem to entitle both the competitors : but as 
have found by experience, that granting the commitment to 
two has been attended with inconveniencies, by occaſioning 
ſuits, and putting the eſtate to great expence; and fince Mrs, 


he court will 
not grant the 
cuſtody of the 
Kunatick”s per- 
tO to-the next 
keir 3 but the 
being entitled to 
a ſhare ot the 
perſonal eſtate 
by he ſtatute of 
arllribution, is 
na odꝛection. 
(a) See Mr, 


Tnconvenient to 
grant the cuſ- 
toy of a luna- 
tick to to. 


to take care of the Junatick, and in this reſpect be more tence! 
of her; let the cuſtody of the lunatick's perſon be granted to 
her ſecond coulin Mrs, Maſters in preference to her other {+ 
cond ceuſin Mr. Strangeways, GR. 


Caſe 200, * Milner verſus Colmer. 


Lerd Chan- 
celior KING, 
2 Eq. Ca. Ab. 


146. pl. 4＋ 
Huſband mar- 


ries an infaat x 3 : zes to thi 
entitled to a great perſonal eſtate, pending a bill for an account of ſuch eſtate, and appliesto 


court for his wife's portion, which direQs him to make his propoſals before the Mafter the coul 
accepts propoſals from the huſband do ſettle only part of her fortune on the wife and her ide. 
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HE defendant Colmer was a younger brother of a good 
family, and a thriving tradeſman and freeman of Low 
don. The plaintiff's late huſband Mr, Miiner was a very rich 


Maſters, being of the ſame ſex, may probably better know how. 


beyond 
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merchant, a freeman of London, and died inteſtate, leaving the 
plaintiff his widow and ſeveral children. There had been for 
{ome time a ſuit depending in court, wherein an account was 


3 decreed to be taken of Mr, Milner's perſonal eſtate, one third 
e »f which, according to the cuſtom, was decreed to the wife, 
0 the other two thirds to the children. And the defendant 
fl Colmer having, without the conſent of the court, or of the 
3 mother, married one of the.infant daughters of Mr. Miner, 
nj; Wl who portion was 140004. and applying to the court for his 
03 wite's portion, he was ſent to a Maſter to make propoſals as to 
he the ſettlement which he was willing to make on his wife; 
whereupon Mr. Celmer offered to ſettle: 4000 J. part of his 
12s wife's own fortune, on him and her and her iſſue; and further 
real te be bound, in caſe his elder brother, who had then no iſſue, 
ob- hould die without iſſue male in his the defendant Colmer's 
ate: 'ife-tice, to fettle 500 J. per annum; of the family eſtate upon 
the his faid wife for her jointura, alledging that, he being a free- 
do L man of London, the cuſtom of the city was alone a proviſion 
ite in for his iſſue. 
tick's The matter coming on upon this report, it was inſiſted on 
CEOs for the defendant, that this portion of the wife's being per= 
encer {onal eſtate, the right thereto by law veſted in the huſband, 
equz), and that it was ſomewhat extraordinary for a court of equity 
28 to interpoſe or meddle where the law gives a plain title to 
ent en de butband, eſpecially where the huſband was a perſon in 
honwg trade, a thriving man, of a good family, and propoſed to ſet- 
> Mrs tle ſome part of the money, ſo far as to ſecure againſt want 
* Nr dota the wife and children; that the ret would probably turn 
tence! to better account in the way of trade, even to the wife 
nted i rad her children, than if inveſted in a purchaſe and ſettled, 
ther {+ That the covenant to ſettle 500 J. per annum, purſuant to a 
power in the family ſettlement, was a conſiderable addition, 
dere being but one brother before the defendant, who was 
peyond lea, had no child as yet, nor was likely to have any by 
ls * who did not live with him; and then not only the 
F qa good 094. per annum jointure would be made, but the family eſtate, 
of Lu- abich was loool. per annum in Warwickſhire, would come to 
very fich de defendaat Comer and his children (if ſons) by this wiſe, 
glests That tie huſband's being a freeman of London has been 
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(MaLNER V. ſons have been ordered to (a) to take up their freedom, to the 


Colmen. 
(a) See the cafe 


of Frederick v. 


Frederick; vol, 
1. 710. 


1 641 


Tho' where the 
hniband has a 
legal title to 
his wite's 
perſonal eſtate, 
equity will not 
- interpoſe in pre- 
judice of ſuch 
right ; yet 
where he cannot 
get at it without 
the aſſiſtance of 
tbis court, it 
wilt put terms 
upon bim. 


intent their wives and children might be entitled to their pro- f 
viſions by the cuſtom of London; and though the freeman j 
might lay out his perſonal eſtate in land, yet tradeſmen are not f 
apt to take their money out of trade; which generally yields c 
greater profi:, and to inveſt it in land, where the annual in. o 
come is frequently very inconſiderable in comparifon of the ef 
profit ariſing by trade, | | | pl 
That if the ſole reaſonable occaſion of the interpoſition of de 
the court in this caſe was the defendant's wife being then an b. 
infant, ſhe was now of age, and preſent in court, ready to 2 
give her conſent that her huſband ſhould have the reſidue of det 
her portion; which conſent of hets before a judge, upon 2 let. 
fine, would develt her of any real eſtate, a fortiori would ſuch ; 
conſent when given by her before the Lord Chancellor himſel, cou 
be ſufficient to put an end to ſuch interpoſition of the court, law 
and induce it to permit the defendant to receive what by lay ed, 
he was before entitled to, the perſonal eſtate. the 
On the other fide it was ſaid to be the ſettled diſtinction, 2285 
that where the huſband has a legal title to the wiſe's perſonal * 
eſtate, which he can come at by law without the aid of equity, her 0 
this court will not in ſuch caſe interpoſe: but where the appl- made 
cation by the huſband is in equity, for his wife's portion in tht made 
hands of the court, or perhaps of a receiver, there, if the hul- huſda 
band will have equity, he muſt do equity. That the preſent cat in thi: 
was much ſtronger, the court having actually referred it to: ub! 
Maſter to receive propoſals, and the huſband, in conſequence Rtisfie 
thereof, having made them; all which would be vain, were tit The 
hnſband to have his wife's portion upon a ſuppoſition of being WF, is | 
entitled to it by law; that now the only queſtion was, wit Meat, 
ther the propoſals were reaſonable or not, and the fame 3" nn 
before the marriage they had been made to the parent & 3 
guardian of the lady; the court being now her guardian, 2 i) vi. 
in loco parentis; and it would hardly have been thought 3 fer E " 30 
ſonable propoſal, had the huſband offered to ſettle not above i pc, 
third part of his wife's own portion; that the covenant 20 By 
ſettle a jointure of 500 J. per annum, part of the family elt 5 tha 
when in poſſeſſion, was intirely precarious; the brother mig _ be 
have iſſue by this or by any other wife, or might ſurvive ck a them 2 


defendant; in any of which caſes, the defendant's pool 
: making 
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making a jointure, being to take effect only when in poſſeſ= Milxrs wn 


5 ſion, his covenant for that purpoſe would be of no ſignification. Cori. 
0 Alſo as to the cuſtom of London, that was ſaid to be as pre- 

1; carious, the freeman might diſpoſe of his perſonal eſtate, 

* contract debts, might miſcarry in the world, or realize his 

bu effects; in any of which caſes the cuſtom would not take 

place; and tho? the gains in trade might ſometimes be conſi- [ 642 

of derable, yet money imployed in trade was alſo ſubject to very 

by great accidents; for which reaſons it was hoped that the por- 
0 tion which the wife brought, or at leaſt more of it than had 


oy deen offered by the huſband, ſhould be inveſted in lands or 
| ſettled (1). 


n 2 | 
ſuch Lord Chancellor ſaid, he thought it extraordinary that this 
abel court ſhould interpoſe againſt the huſband in caſes where the 
ourt, law gives him a title to the wife's perſonal eſtate ; and doubt. 
| lay ed, experience had ſhewn, that ſuch interpoſition, unleſs where 
the huſband has appeared to be a prodviigate or extravagant 
Aon man, had been the occaſion rather of miſchief than good, 
9 b 5 
rſonal Whereupon his lordſhip examined the wife in court as to 
quity, her conſent, aſking her, whether ſhe underſtood the propoſals 
appli made by her huſband; which ſhe repeated to the court, and 
in the made it appear ſhe did underſtand them; adding, that her 
ge dul⸗ bufdand had been put to great charge, trouble and loſs of time 
ent cale n this ſuit, for which reaſon. ſhe deſired that without more 
it to: uble he might have the remainder of her portion, ſhe being 
quent ſatisned he had intentions to do more for her. 
vere 0 Then his Lordſhip recommended it to the huſband to add 
f bein; Ee tis propoſals ; but he anſwering, that he could not conve- 
85 whe- mently do it (2). SE, 
me 25 : 
arent u — —pxpp —— 
aan, ) Vide Jace v. Williamſon, ante, ſuch manner as the eourt ſhould approve, 
nt a e. 382. Bi v. Brander, ante, and alſo that the wife's ſhare (being one 
- abore1 5 "1.438. Winch v. Page, Bunb. 80. third) of a ſum of 12,925 J. 125. 34, £ 
4 . Buckle, 1 Stra. 239. due from one of the defendants two 
'enamt (2) But by the Regiſter's book it ap- the teſtator's eſtate, ſhould be inveſt 
ily cho "> that Celmer did in court propoſe ed in like manner, when the ſame 
er niht 500 /. part of the wife's fortune ſhould be paid in—and the order is 
= _ be laid out in lands to be ſettled drawn up accordingly. Rep. Lib. B. 
rvire TR them and the iſſue of the marriage in 1731. fal. 99. 
owt d | | 
mak] The 


eee eee eee eee 
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j Mitxzs v. The court ſaid, the covenant to make a jointure of 5001, 
br uu, per annum, when in poſſeſſion of the family eſtate, though 
1 contingent, was yet to be conſidered and valued; and there. 
1 fore directed that the defendant giving ſuch covenant, the re. 1 
WH [ 643) fiducof the portion, deducting the ſum propoſed to be inveſted 
18 in land and ſettled as above, ſhould be paid to him (1). w! 
1 a | wil 
WH . - Be 
: [Ft : (1) Vide Adams v. * poſt. 3 vol. parte Higham, 2 Vez. 579. 5 
4 11. Willats v. Cay, 2 Atk. 67. E 65 
£1 = The 
1 . ' 
"i "x g In 1 
7 wy | | i 
„ Cafe 201. Hobart verſus Abbot, . 
„ \ 
Fi — 7M ord Chan- 5 ö In p 
1402008 . Kr x G. N a bill to forecloſe, the caſe was: A. made a mortgage far 
3 * e a term of 500 years for ſecuring 350 J. and intereſt to B. 1 
3 „ 2. 2. of 0 
Fi 17 109. Fl. 21. who ſo long ſince as 1705 aſſigned the term to C. redeemable 5 
5 FY 4 0 ort - | * * ER; "NM 
1 1 | cog _ to by himſelf on the payment of 300 J. B. died, C. brought a r 
1 g SD 8 f iiC ( 
i { 1 Þ. tor = bill againſt A. to redeem, or be forecloſed ; and though but 4 5 
14 who in 1705 ; : "AIC 
j 1 N makes an under derivative mortgagee, yet he did not make the repreſentative 
. ortzace to C. 5 ; dow 
q- io: ee cf B. the original mortgagee parties. 
#1. bn to e 
ſt! 14. 3 B. the orig! za mortgagee, or in caſe of his death his 5 ought to be made? / 
Fi 1 f | _y | e d 
„ Cur; Here is plainly a want of proper parties, B. had: = 
es | right to redeem C. and to prevent another account, as to whi WF _ 
7 vi is due upon the original mortgage, his repreſentatives ougli 5 
. to be before the court (1). | 10 
18 Hould 
N 3 . 
1 (1) Reg. Lib. A. 1731. fol. 99. Paint: 
[ * | | ker 
i Caſe 202. Taylor verſus Atwood. 3 
1 5 3 ed! 
j | 6 2 Eq. C. Ab. \ HERE an in:nt is defendant, the affidavit of it 3 1 
3 8 TU. 4 * 2. — . bY £00 Nt ] 
þ | * vice to hear judgment mult be, that the guard B 
i' 5 a R 8 | . 3 5 ity 
1 tand © wok was ſerved, not the infant, and this (as it ſeems) though tif Ut h : 
5M dant. the ſervice _ . 7 ana 
oY of the ſubpena infant be above fourteen, or want ever ſo little of twenty-0Mi 5 
i 4 a ea p I”. [4 ar Sa! 
9 * muß be and the ſerving of the infant is not good, for nan conflat but 7 ol 
on the guardians infant might be in his cradle; or ſhould it m_—_ by the k ; 0 
not on che in- fend hi ente 
fant, that he is near twenty-one, yet, being not able to defen nab 
ona 


ſelf, the ſervice muſt be on the perſon appointed by the cout 
to defend him, 
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* Bennet ver/us Whitehead. 


HE King under the duchy ſeal granted to Mr, Serjeant 
Bennet Kingſand Park in Hampſhire for twenty-one years, 
= which expired at Michaelmas 1728. Serjeant Bennet by his 

will deviſed the leaſehold premiſſes to his younger ſon Themas 


Caſe 203. 


Lord Chan- 
cellor KING. 


2 Eq. Ca. Ab, 
7. pl. 17. 

888. pl. 3. 
Account of pta- 
fits from what 
time, where 
from the time 
of the title ac- 
cruing, and 
where ouly from 
filing the bill, 


(*644 J 


5 Bennet (the Maſter in chancery) and made his eldeſt ſon John 

Bennet (another Maſter) his executor, and died 23 Dec. 1723. 

Tizmas Bennet, the younger ſon and deviſee of the leaſchold, 

in 1728, brought his bill againſt the defendant (inter a?) for 

ihe meine profits of part of the premiſles, having himſelf been 

in poſſeſſion of the other part from his father's death; and it 

e far appearing, that a counterpart of a leaſe was delivered by one 

to Þ, who had been the defendant's agent to the plaintiff Bennet, 

adde by which the premiſſes in queſtion were formerly leaſed by 

uche ttc crown under the duchy ſeal to the defendant Mhitehead, 

pu waich counterpart was executed by the defendant himſelf, and 

od Fr produced ; and the lands therein mentioned being the 

| 1-212 a5 were granted by the latter Jeaſe to Mr, Serjeant Ben- 

de mad: 2 this ſatisfied the court of the plaintiff's right; wherefore 

e cefendant (who pretended to the inheritance of the pre- 

had des) was decreed to account with the plaiatiff for the 

to whi profits. 

8 ougtt . | 

Butthen the queſtion was, from what time this account 

dald de taken, whether from the filing of the bill only, of 


— 


a the death of the plaintiff's father, at which time the 
pantf's title accrued ? | 


And it was objected, that the bringing of the bill was to be 
2%0xcd upon as an entry of the plaintiff upon the premiſſes, 
hom which time only he ſhould be entitled to the profits, In- 
0 in caſe of a third perſon's entering upon the lands of an 
ant, ſuch infant, when be comes of age, ſhall by a bill in 
Uity recover the profits from the time of the fiſt entry; 
pat the reaſon is, becauſe where one enters on an infant he is 
"2rgcable as bailiff or guardian, and no laches ſhall be im- 


vit of len 

uardit 
houeh Oi 
nty-01 
hat but dl 


by the bil ted to the infant; wherefore it will be. conſtrued as if he 
fend bim ad entered as ſoon as his right accrued; whereas it might 
the coll *alonably be imputed as laches to the plaintiff Mr. Bennet, 


that 


* 


Bens 


6451] 


One in poſſeſſion 
of lands belong- 
ing to an infant; 
it the infant 
when of age 
makes out his 
title, he ſhall 
recover the 
profits in equity 
from the firſt 
accruing of his 
title, and not 
from the fiting 
of kis bill only 
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HEAD, 


The defendant 
fhall accdunt 
for profits from 
the time the 
plaintiff's right 
gccrued, and 
pot from the 
time of filing 
the biil only, if 
the defendant 
has concealedihe 
dceas and wri- 
rings making 
out the plain- 
fits title. 
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that he did not bring his bill before; that as the court might 


go back five years before the bringing of the bill, by the ſame tet 
reaſon it might go back twenty-five or fifty years; beſides the his 
account ought not to be decreed without an iſſue firſt diree ac 
to try, whether the premiſſes in queſtion were part of the pre- 3 
miſſes compriſed in the leaſe under the duchy ſeal, (viz.) part 
of King ſand Park, in regard the ſubſequent leaſe made tg Et 


Serjeant Bennet from the year ——, would by the ſame 
reaſon bind the premiſſes; and the defendant pretended to an 
inheritance therein, which ought not to be affected without 
Farther, the plaintiff claimed title to the leaſehold 
premiſſes without ſhewing an aſſent to the deviſe thereof by 
the executor of Serjeapt Beunet, which he ought to bai 


cau 
done. 


ä min 

Lord Chancellor ; The names of theſe meadows being ex- cl 
preſsly mentioned in this leaſe from the duchy, and being the Wl the 
ſame which the defendant owns he has been in poſſeſſion of, Wi read 
they muſt be intended the fame lands, for ne one will pre, 


ſume, unleſs it be proved, that there are two meadows of the A 
lame name; then as the plaintiff's right accrued upon d ia 
father's death by virtue of the will, he muſt from that time be "M 
entitled to the rents and profits of the premiſſes; and the il n 1 
rather againſt the defendant, as he had the deed and counter. "Rl 
part of the Jeaſe in his poſſeſſion which made out the plaintif" "Ih 
title, and it was the defendant's agent who delivered the det 5 
to the plaintiff; it is ſufficiently clear, that the lands in com poſit 
troverly are the very lands compriſed in the dychy leaſe ; tit 
defendant or his anceſtors having accepted the ſame, ſhewi T 
they had no other title than under ſuch leaſe ; all which ee 
made more evident by the defendant, who now claims ti ed, y 
premiſſes as a fee-ſimple, not being able to ſhew any deed, fu pol 
conveyance or ſettlement, by which they were conveyed 8 -_ 
fee-ſimple lands. As to the objeQion, that the plaintiff clams When 
title to the Jeaſchold without ſhewing an aſſent to the deri Loi 
thereof by the exccutor of his father; it appears the par de e. 
tiff was in poſſeſſion of part of the premiſſes, which s Vitne 
juficient proof of the executor's conſent, eſpecially and 
the executor does not appear to have made any claim ha Pone: 


ſelf thereta, 5 
| Dec 211d 11: 
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rents and profits of the leaſehold premiſſes from the death of 
his father Serjeant Benner, from which time his title thereto 
accrued by virtue of his father's will (1). 


2 un "WY 


Decree the defendant to account with the plaintiff for the BEN NET v. 


WHITE- 
HEAD, 


——_—— 


— 


Et vide Dormer v. Forteſcut, 3 Atk. 124. 


Griells ver/us Ganſell. 


N petition to amend a depoſition of a witneſs (one Du- 

 beurdieu a clergyman, who had been examined in this 
cauſe) the witneſs was ordered to attend, as was alſo the exa- 
miner, the latter of whom, being examined by the Lord Chan- 
cello, {wore he took the depoſition truly from the mouth of 
the witneſs, to whom the depoſition was afterwards diſtinctly 
rcad, and then the witneſs ſubſcribed his name. 


The witneſs being examined did not ſwear poſitively that 
the examiner had taken his depoſition falſe, but that he was 
induced to believe he did not expreſs himſelf in the manner the 
Cepolition was taken, and was poſitive he did not intend or 
mean to ſwear as the examiner had taken it, but that he really 
intended to ſwear in the manner as the amendment was de- 
fired, and that the ſame was what he had before declared in 
converſation z as alſo what another witneſs in the cauſe had 
politively (worn, 


The counſel on the other fide inſiſted, that though there 
were inſtances where a defendant's anſwer had been amend- 
ed, yet (a) no precedent could be produced for amending a 
depoſition after publication; or at leaſt if the court was in- 
Clined to amend, this would be better deferred to the hearing, 
hen it would be more fully poſſeſſed of the whole matter. 


Lord Chancellor: Where it appears to the court, that either 
tie examiner is miſtaken in taking the depoſition, or the 
Witneſs in making it, I think it for the advancement of truth 
and juſtice, that the miſtake ſhould be amended; and the 


Vor. I. LI denying 


ſooner this is done the better, in regard the witneſs may be 
dead, or in remote parts, before the hearing; it would be hard 
and unjuſt to pin a witneſs down to what is a miſtake, by 


(1) Reg. Lib. A. 1731. fol. 124. Lord Townſhend v. Aſo, 3 Atk. 340. 


Caſe 2045 


Lord Chan- 
cellor KING. 
2 Eq. Ca. Abr. 
9. pl. 6. 
A depoſition of a 
witneſs amend. 
ed after publi- 
Cations 


1647 J 


(a) Vide 1 Chan 
Ca. 25» 
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GrrtLLs , denying to rectify it. As to what has been objected of le 
GansELL. inconvenience of amending the depoſition after publication, 3 
it was impoſſible to know it until publication; wherefore lei 9 
the depoſition be amended, as deſired, and the: witneſs ſuen Ml ©” 


i a ſons e 
It over again . 
a (1) 8 to the 
| | 7 n T ET the fa 
(1) Reg. Lib. A. 1731. fol. gs, 3 
| | | powe! 
Lord Chan- ; 9 28 
cellor KING. Holt, Eq; who was Nephew { Plaintiff every 
(is] and Heir of the Lord Chief? Flaintit; asule 
Juſtice Holt, | „ 
ä | | ence 
Rowland Holt ſen. the next) The 
Brother and Heir of the faid | Ven! 
John Holt, and his eldeſt Son f Pefendants. e 
Rowland Holt, } = *7 
| 8 | 1 
Thomas Gibſon, Eſq; and ST Wt 
others, Creditors of the ſaid f Flaintitts; .“ 
John Holt, EIN MW 
| Lady Tine Holt, Defendant, 3 


SA =, wing F HE bill of the lady Jane Holt was chiefly to bave n.. 
2 for life, additional jointure made to her, purſuant to a power 
it ver to 5 a * 1 
mahe a jointore created by the will of the Lord Chief Juſtice Holt ; the bill o 
ot 1001. per the creditors of ohn Holt was to be paid their debts out d 
annum tor every ; 


loool. which bis aflets, I'he cafe, as to the power of making a jointure, 
he has with his ; Ne < | 

wite, cov-nants (and which was the chief queſtion) was thus: 

on marriage to 

make a juiature accordingly, and alſo to. make an additional juinture en receiving or becoming 
intitled to any further money in right of the wife; © after the death of the huſband” the wit 
decomes intitled to an additional fortune; ſhe ſhall not compel the rem.ainder-man to make a 
additional jointure on her on this account; but on the other hand the hutbane's creditors mall ad 
take from the wife this additional fortune. 


| The late Lord Chief Juſtice Holt being ſeiſed in fee of 4 
great real eſtate, made his will 4 Sept. 1708, and having 0 
illue, deviſed his lands to his brother Rowland Halt for lift 
| | Zi Wii 


ET — —̃— 
—— CEN CN — 
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on, for life, remainder to truſtees during the life of John, to ſup- 
let port contingent remainders, with remainder to the firſt, Cc. 
year 


ſons of the ſaid John in tail male ſucceſſively, with remainder 
to the defendant Roꝛuland, younger ſon of the faid Rowland the 
the father, for life, with remainder to his firſt, Sc. ſons in 
tail male ſucceſſively, with divers remainders over, with a 
power to every tenant for life of the premiſſes when in poſleſ- 
fon, to make a jointure to any wife whom he ſhould marry, 


every 10001, which any wife they thould reſpectively marry, 
ſabuld bring as a marriage portion, and fo for more, more, 
Ce. The jointure to be for the wife's life, and to com- 
mence and take effect from the death of the huſband, 


The Chief Juſtice died, Rewland Holt the father died, and 
D Holt the ſon being in poſſeſſion, and a marriage being 
poreed upon betwixt him and the plaintiff the lady Jane, one 
the daughters of the late marquis of ¶harton, the ſaid John 
1d lady Jane executed marriage articles, dated the 25th of 
% 1723, which articles recited the power given by the 

J. Halt's will, and thereby, in conſideration of 8000 /, 
; | 't lady Jane by her father's will, John Holt covenanted to 
tle within a month after the marriage 800 J. per annum 
ature on lady Fane for her life, and allo to make her an 


Its. 


| Utional jointure of 100 /. per annum, for every 4000, 
ant. uch he ſhould receive or be entitled to by virtue of lady 
* res father or mother's will, and ſo in proportion for any 
WS. ler lum than 106007, Lady Jane being chen an infant, the 
e billd ticles were ſigned by her and her guardians, There was 
2 1 1 proviſion therein, that the reſidue of the perſonal eſtate 
WE | . lady Jane was intitled to by her father's and mother's 
Huld go firſt towards payment of John Helt's debts, 
Hatterwards ta the ſaid Fohn Holt. The marriage was 
. 2 aſter ſolemnized, and within a month a jointure of 
Late % per annum was ſettled on Rey Jane for her life. 
ſterwards Jon Holt raiſed 15007. upon a mortgage 
fee of 4 © he made to ſome of the plaintiffs of ſome other part of 
ving vn Portion he was intitled to in right of lady Fane his wife, 
— s ais bond for the repayment of it; and thereupon he 
Wii L | 4 | | made 


with remainder to Fohn Holt, eldeſt fon of the ſaid Rowland, 


ſo as ſuch jointure ſhould not exceed 100 J. per annum, for 
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made an additional jointure upon lady Jane his wife of lands 
of 1501. per annum by virtue of the power. 

5 Jan. 1728. John Holt died without iſſue, and the de. 
fendant Rowland his brother entered upon ſuch part of the 


late Chief Juſtice's eſtate as was not e e in the 


jointure. 0 


Lady Fane being by the will of her father the late marquis 
of Fharton, intitled, together with her ſiſter lady Lucy, to 1 
moiety of the ſurplus of his perſonal eſtate ; and likewiſe by 
the will of her mother the lady marchioneſs, having a right to 
ſome lands in fee-ſimple in the county of Tipperary in Ireland, 
and John Holt dying much indebted, it was prayed by the 
creditors bill that they might have the benefit of lady Jau 
ſhare of her father's and mother's eſtate, and that in lieu and 
recompence thereof ſhe right have an additional jointure 
made to her after the rate of 100 l. per annum for even 
1000 . which they ſhould recover out of her eſtate toward 
payment of their demands, 


Lady Jane's bill was, that ſhe might have ſuch an addition! 
jointure made to her purſuant to her late huſband's covenant; 
but in caſe ſhe could not, then that no part of her eſtat 
ſhould be taken from her by the aid of equity, unleſs ſhe hal 
the recompence which it was agreed ſhe ſhould have by het 
marriage articles, viz, after the rate of 1001. per annum ii 
every 1000 l. ſhe ſhould bring. 


The only queſtion of difficulty ſeemed to be, how wy the 
power given by the C. J. Holt's will for every tenant for li 
to make a jointure, and the covenant by 7% Holt the tenall 
tor life to make 2 jointure of 100 1. per annum for every 10001 
which his wife the lady Fane ſhould bring, in regard it i 
not executed by 70h Holt in his life-time, could bind ti 
defendant Rowland the remainder-man. 


On behalf of the plaintiff it was ſaid, that though the por! 
granted to a tenant for life to charge the remainder, bell 
the eſtate of a third perſon, was at law to be taken tri 
yet in a court of equity this was plainly otherwiſe, in cal 
where the perſon claiming under ſuch power is a purchak 
for a valuable conſideration ; and therefore if there be tet 
for life, with a power to make a jointure by a deed atteſted 
ibree witneſſes, and the tenant for life, previous to his mart 
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ids and in conſideration thereof and of a portion, does by a deed 
atteſted by one witneſs only make a jointure, this, tho? void in 
de- law, ſhall be aided in equity. That lady Fane was plainly a 


the purchaſer both of the power and of John Helt's covenant to 
the make a jointure, for the moſt valuable conſideration that 

could be, that of a marriage and a marriage portion, and con- 
quis ſequently within all the caſes where defeclive executions of 
to 2 powers are made good in equity. That in the caſe of the 


e by counteſs of Coventry verſus (a) the earl of Coventry, it was ſaid 
ht to by the Lord Chief Baron Gilbert, and aſſented to by the 
land, Maſter of the Rolls and the Lord Chancellor Macclesfield, that 
7 the this power of making a jointure given to a tenant for life, is 
part of the od dominion which the tenant in fee had himſelf 


u and over the eſtate, and had transferred to the tenant for life; from 
inture whence it followed, that ſuch power being part of the ancient 
even dominion which the owner of the eſtate had over it, the te- 


nant for life, quad the power of making this jointure, ſhould 
be taken as ſeiſed in fee, and in that light nothing could be 
plainer, than that if one ſeiſed in fee were to enter into a 
covenant to make a jointure of 100/. per annum, for ever 
1000 J. which his wife ſhould bring, and ſhould die before 
tie making of ſuch jointure, the covenant would be executed 
in equity, and the Jointure directed to be made purſuant 
thereto. 


Ward 


tional 
enant; 
eſtate 
ſhe hat 
by her 
num it | | | 

That in a court of equity, all covenants made on a valuable 
conſideration for the doing of any thing, whether for the con- 
veyance of any eſtate, making a leaſe, jointure or ſettlement, 
were conſidered as done and performed, provided he that gave 
the covenant had a power to perform it. 


far tht 
for lie 
ge tenall 
Y 10000 
rd it v 
bind tt 


One exception indeed there was (and but one) to this ge- 
teral rule, which was where a tenant in tail covenanted for a 
valuable conſideration to levy a fine, or ſuffer a recovery, to 
the uſe of the purchaſer, and died before the fine levied, or re- 
covery ſuffered; in which caſe it was admitted to have been 
held, that the covenant could not in equity be made good 


the pos 


er, bei 


1 ſtrich 
* againſt the iſſue in tail, or the remainder- man; but this was 
* fora (1) reaſon which did no ways hold in the principal caſe, 
= 00 Viz, on account of the ſtatute de donis, the expreſs words 
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(1) Vide $:apilton v. Stapilten, 1 Atk. 9. 
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her huſband, or thoſe claiming under him; but that it woe 


De Term. S. Michaelis, 1731. 


whereof entitled the iſſue and the remainder-man to the in. 
tailed premiſſes, from which act of parliament nothing could 
deliver thoſe eſtates-tail, but either common recoveries, 


which were uſefully invented by the judges to prevent the 
inconveniencies introduced by that act, or by levying ofa 


fine (a remedy provided by ſubſequent acts of parliament) to 
bar the eſtates-tail, though not the remainders, when limited 
to third perſons. That the covenant by Fohn Holt, being 
for a valuable conſideration, and for no more than it 
was in his power to have performed, ought to be taken 
as if pertormed, and conſequently bound the remainder- 
man in the fame manner as if executed by the tenant 
for life. That it could be no objection that lady Jane had 


already had two jointures made her by her ſaid huſband, 
fince thele were a recompence only for ſuch part of her por- 


tion as had bcen already raiſed and anſwered to her huf- 
band ; and there was as much reaſon (becauſe equally within 
the intent of tlie articles) that ſhe ſhould have an additional 
jointure for her additional portion, as that ſhe ſhould have het 
original jointure for her original portion. That in the coun- 
teſs of Cæventry's cafe the matter reſted only upon marriage 
articles during the life-time of the late earl, no jointure re- 
duced to any certainty, and yet upon theſe marriage articles 
the jointreſs was decreed to hold and enjoy her jointure againt 
the remainder-man, It was true in the caſe laſt cited, the 
portion of 100007. was actually paid before the marriage; 
whereas in the preſent caſe, the certainty of the reſidue of lac 
Jane's portion did not as yet appear; wherefore all that te 
plaintiffs the creditors now prayed was, that it might be re 
ferred to the Maſter to aſcertain the quantum of the reſidue d 
ſuch portion, by which means the certainty thereof would ip 
pear, id certum eſ quod certum reddi poteſt; and that the preſent 
cafe was the ſtronger, there having been already a decree pt 
nounced, that the executors of the late marquis of Jari 
ſhould account for his perſonal eſtate, which account woll 
probably in a ſhort time be taken and finiſhed. In the meat 
while, it could not with any colour of reaſon be inſiſted upo!, 
that the making this additional jointure upon lady Jane ſhouk 
be deferred until the reſidue of her portion was actually paid 4 


be ſufficient if the ſame was ſecured either by mortgeges, 5 
2 Verma 


ret 
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De Term. 8. Michaelis, 1731. 


-F vernment or other ſecurities, ſo as to be rendered ſafe; and 
le (as it was ſaid) here the reſidue of lady Jane's portion was 
% {uficiently ſecured by the decree and marriage articles, 

I. On the other ſide it was inſiſted, that the Lady Jane Halt 
| to was not a wife unprovided for, but had already two jointures 
" ſettled upon her by her huſband, one of 800 J. per annum, and 
eing the other of 1 50 J. per annum, and there was as much reaſon 
+ for the remainder-man to queſtion the validity of the ſecond 
91 jointure, as for the lady Jane to aſk a third; in regard the 
. 1500 “J. which was the conſideration for Jabn Holt's mak- 
— ing the ſecond jointure, was not money actually paid or 
„ had ſecured to him, but what he had raiſed by a mortgage of 
band, part of her portion, for the repayment whereof he had 
- por- giren his covenant and bond, and was liable to be ſued for 
uf It; wherefore as yet this 1500 J. could not be ſaid to be 
within WY 7ecc1ved, but only borrowed by him; that as to the reſidue of 
tional the portion, it was neither known what it was, how much 
ve bet nt would amount to, or when or whether ever it would be 


 coun- Wi paid ; and though there might be an account decreed touch- 
arriage ing the ſurplus of the late marquis of J/harton's eſtate, yet 
ure te- bere were ſeveral cauſes in this court where accounts have 
articles been depending, ſome twenty, ſome thirty years, or upwards, 
again That were the rule laid down of id certum «ft quad certum reddi 
ed, the %, allowed to take place in the preſent cafe, ſtil] things 
rriage; Wi" be reduced to a certainty in the life-time of the huſband, 
- of abo was to make the jointure ; for it would be a miſerable 


that the WH icumbrance upon the eſtate of the ſeveral remainder- men 
t be ke⸗ aiming under the late Chief Juſtice's will, and in no fort 
eſidue en the intent of the teſtator, were this power of making 


ould p- 
* preſent 
cree pv 


f hann 


hx for the widow of John Halt to be kept in ſuſpence, 
d hovering over their eſtate for the ſpace of twenty or thirty 
cars, and a at laſt tend to diſable theſe remainder-men 
2 making any jointures, until it ſhould be aſcertained how 


nt would Ch in the whole lady Jane would be entitled to, and whe- 
the men er jointare, when made, (though perhaps to be made 
Qed upon Gn, ears hence) ſhould not over-reach the ſubſequent join- 


des ta de made by any of them, by reaſon of lady Jane's 


ly paid i eccdent marriage articles; which might be a great incon- 
tit wou dee, and hinder the marriages of the remainder- men. 
po ges, g. bat the intention of giving the power to the tenant for life 

vern® L1 4 ta 


HoLT wv. © 
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De Term. S; Michaelis, 1731. 


to make a jointure, was, in order to a recompence for the 
portion which the wife ſhould bring to her huſband, not for what 
might not be brought until about twenty or thirty. years after 
his death, and which confequently could be of no manner of 
avail as to him, but only to ſome remote or diſtant admini- 
ſtrator, who might not be ſo mech as known to him, That 
this additional jointure which was now deſired to be made 
upon lady Jane, was plainly not within the intention of the 
power, ſince by virtue of the will it was to be made by the 
huſband, which could. not be in the preſent caſe, he being 
dead; alſo the jointure to be made purſuant to the will was 
to take effect for the benefit of the wife upon the death of | 
the huſband, which was impoſſible to be done here, the buſ- 
band having been already dead above the ſpace of three years: 
that ſuppoſe Fohn Holt had by expreſs words covenanted, that 
in conſideration of what farther monies lady Jane ſhould bring 
to him in reſpect of the reſidue of her portion, &c. Rowland 
Holt the remainder-man ſhould make a jointure to her after 
the rate of 100. per ann. for every 10001. this would cer- 


tainly be void, as there could be no pretence that John Hil, 


by any expreſs words or covenant, could bind the remain- 
der-man who did not claim under him, and ſurely ther 
was as little reaſon why he ſhould by any implied words 
in the covenant be conſtrued to bind him. Or ſuppoſe 
lady Jane were entitled to a deſperate or doubtful debt 5 
of 100001. it would hardly be ſaid that the aſſignment d | 
ſuch debt, which might never be received, ſhould be looke 


upon as a portion of 100007. in recompence for which Jah obt 
Ho!t ſhould be enabled within this power to ſettle upon li © 
wife 10007. per ann. Wherefore ſince the moſt that lad the 
Jane had as yet brought was but 8ocol. and 1500 U, tier Il 
was no reaſon for her to aſk a farther or additional jointurt * 
until it ſhould appear ſhe had brought a farther portion; ca P ; 
ſequently her prelent bill being too early, ought to be di * 
miſſed. a de 
regt 

Lord Chancellor : The intention of this power is to em ro 
every tenant for life under the Chief Juſtice's will, to ſete Arn 
jointure after the rate of 100 J. per ann. for every 1000 —— 
which the wife of ſuch tenant in poſſeſſion ſhould bring Lf 
accordingly lady Fane has had a jointure of 800/. r ci 3 


De Term. 8. Michaelis, 173 1. 


- the for dodo l. and 1501. per ann. for her 15001, which ſhe has Hor r v. 
what brought ; and it not appearing that ſhe has brought any far= Herr. 
after ther portion to her-late huſband, I do not ſee ſne can be en- 
er of titled to any additional jointure. It is not reaſonable that 
mini- the life-eſtate of Rowland Holt the remainder- man, or of any 
That other of the ſubſequent remainder-men, (who in no ſort 
made claim under him) ſhould be bound or affected by John Holt's 
ff the covenant for making a jointure, any farther than the original 
dy the power warrants, which is to ſettle but 1007. per ann. for 
being every 1000/7. ſuch wife ſhould bring to her huſband. The 
ill was eſtate of the Chief Juſtice, ſo carefully ſettled, ought not to 
zath de incumbered with jointures to take effect upon remote con- 
e buſ- tingencies or poſſibilities of farther portions coming in, when , 
years: it does not appear what they are, or when, or whether they 
d, that will ever come in. On the other hand, I do not think it [657 ] 
4 bring reaſonable that the creditors of Mr. Holt ſhould have any 
Nou lan benefit of the reſidue of lady Jane's fortune, if ever that ſhall 
er after be recovered, in regard ſhe cannot have the recompence in 
11d cer- conſideration whereof it was agreed by the articles that ſhe 
bn Hal, ſhould part with it; let her therefore keep ſuch overplus of 
remain her eſtate to herſelf, without having any additional jointure 
1y ther out of the Chief Juſtice's eſtate. | | 
ed words | Fo 
ſuppoſe James verſus 2 hili PS. Caſe 206. 
tha * Lf 1716 the plaintiff brought his bill againſt the defendant 2 : ng? 
* 1 as executor of 7.8. for a legacy of 300 3 1724 he 2 Ef. Ca. Ab, 5 
1 70 obtained a decree to be paid out of aſſets, and for the defend- 2 
n upon bi ant to account for his teſtator's perſonal eſtate. In 1729, on , 
that hi the Maſter's reporting that the defendant had aſſets, he was a ——_— 
50 l., tber ordered to bring the money reported in his hands into the 22 
1 bank by ſuch a day; for not complying with which, the grounded, man 
. plaintiff took out proceſs of contempt againſt the deſendant be entered in the 
tion; C0 ; egiſter's office, 
b be K and proceeded to take him up in Wales (where he lived) by elſe irregular, 
a Serjeant at Arms; but the proceſs being referred for ir- 
regularity, the Maſter reported it irregular, the return of the 
is to en to attachments, upon which the + order for a Serjeant at 
, to ſeri i Arms was grounded, not being entered in the Regiſter'soffice, 
very 10⁰⁰⁰ —— 
ould brit * In the principal caſe the attachments were followed by the uſual proceſs, a com- 
: million of rebellion ; but by the courſe of the court, that iſſues only to the ſheriff 
oh wy of Middleſex, | 
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Suiter having 
paid the officer 


his fee, and the 


officer having 
neglected his 


duty, by which 


means the pro- 
ceſs becomes ir- 
regular, the 
ſuitor is to pay 
the cos, but he 
to have them 
over againit the 
ofhcer ; and tho 
the otficer in 


De Term. S. Michaelis, 1731. 


Upon this the plaintiff moved to diſcharge the Maſter's re. 


port, ſuggeſting that he had done his part, and left the at- 


tachments with the agent of the Regiſter in his office, where 
he had paid the uſual fee for entring, but that the Regiſter or 
his agent had not entred them; al! which appearing on ex- 
amination, the court ordered the Maſter to tax the defendant's 
coſts out of purſe only, which the plaintiff, wao was reported 
to have been guilty of this irregularity, ſhould pay to the de. 
fendant, but that theſe ſhould be anſwered over to the plaintiff 
by the Regiſter. | | 

After this, Mr. Price the Regiſter died, having left Et#zabeth 
Maddox executrix ; the coſts were taxed at 58 J. and the nia 
ter coming on again on petition, Mr. Mead objected, tat 
here being a perſonal neglect or miſbehaviour in the officer, 
it died with bim; that if there ſhould be a decree for colts, 
and the defendant die before taxation, theſe wauld be loſt, 
which was ſtronger than the preſent caſe, where there wa 
but an interlocutory order; or if the executrix was liable, 
the plaintiff had his remedy by action at law. 


ſuch caſe die, yet this being a duty and matter of contract, his executor will be liable. 


-perſon, altho' nothing had been aſcertained in the. life-time of 


Io which J anſwered, and ſo it was held, that this was 
not a bare miibehaviour or neglect in the officer, but the 
plaintiff having carried the attachments to the office, and 
paid the fees for entering, the Regiſter by his acceptance of 
them bad promiſed and agreed, by implication of law, to pra- 
cure the returns to be entered; wherefare the not doing that 
which he took money for, and engaged to do, was a breach 
of his contract, and being a duty, could not die with the 


the Regiſter ; juſt as if he ſhould have promiſed to pay ſo 
much money as the Maſter ſhould tax, this would not die 
with the perſon; that tho' coſts, if nat aſcertained 01 
the death of the party, are in ſome caſes Joſt, yet bete 
with reſpect to Mr. Price they were to be looked upon 28 
duty, and not as coſts only, which this court would not ſue 
fer to be examined by any other court in an action, but te 
termine itſelf, as in all like caſes, in a ſummary way. That 
the executrix of Mr. Price ſtanding in his place, and having 
aſſets, ſhe ſhould thereout pay this 58 J. to the plaintiff. But 
there being no one in court to admit aſſets for her, it 
ordered that che ſhould be examined as to her having _— 
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Evelyn verſus E Evelyn & e cont”. 
Ce tf a7, 01S CE A. 2 


PO N a EE by the plaintiffs the 7 infant 
U daughters of * Evelyn by Mary his wife, for 
railing their portions of 8Boco/. (the eldeſt of the ſaid daugh- 
ters being about the age of eight years) the caſe was thus: 


„ 232 


2 Eq. Ca. Ab. cor. pl. 34. 647. pl. 24, ec. 


f 302 ary n. 


% 


George Evelyn the defendant's father (and grandfather to the 


plaintiffs) had three ſons 7 George, and the defendant Ead- 
ward Evelyn. | 


Ceerge Ein the father being tenant for life, remainder to 
is eldeſt ſon John in tail male, of part of the premiſſes, on 
tne 20 Celober 1698. together with his eldeſt ſon John, by 
ved and recovery ſettled the manor of Waltbamſtead alias 
6:4/one in Surrey, to the uſe of himſelf for life, ſans waſte, 
temainder to his eldeſt ſon John Evelyn for life, remainder to 
his firſt, Sc. ſon in tail male ſucceſſively, remainder to his 
ſecond fon George Evelyn for life, remainder to his firſt and 
{Other ſon in tail male ſucceſſively, remai nder to his third ſon 
te defendant Edward Eveljn in like manner, with truſtees 
to ſupport all theſe contingent remainders, remainder to the 
irs male of the body of George Evehn the father, remainder 
to him in fee; with a power to George Eveiyn the father by 
ied or will, to charge by leaſe, mortgage or otherwiſe, the 
premiſſes to himſelf limited for life, with raiſing or paying any 
lum not exceeding 6000 /. alſo with a power to every of his 
ſons, when in poſſeſſion, by deed atteſted by three witneſſes, to 
mit, before or after marriage, to the wife of any of the faid 

ſons 


<P. 43 28 


A e 


Rolls, in the 
Lord Chan- 
cellor's ab- 
ſence. 


Keb. 18. 


A term of goo years created to raiſe portions for 
daughters! in failure of iſſue male, as ſoon as conveniently may be after the father's death, but no 


maintenance nor any expreſs time mentioned when the portions are payable ; there are three daugh- 
ters, and the eldeſt but eight years old, the father is dead, but the mother who has a jointure on 
| the ellate is living; the court will not raiſe the portions ou daughters ſo young, out of the revere 
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De Term. S. Hill. 1731. 


ſons for a jointure, all or any part of the premiſſes, ſo as ſuch 


jointure ſhould not exceed 100 J. per annum for every 10000 
which ſuch ſon ſhould have received as the fortune of the wiſe; 
with farther power to his ſaid ſons reſpectively, when in poſ. 
ſeſſion, by any deed or writing under hand and ſeal, atteſted 
by three credible witneſſes, to make any leaſe or leafes for 
years /ans waſte (but without prejudice to any jointure which 
mould be made by virtue of the ſaid power) for the raiſing of 


portions for the daughters of ſuch ſons, ſo as ſuch portions 


ſhould not exceed that which ſuch ſon making ſuch leaſes 
ſhould have had with his wife, and ſo as ſuch leaſes ſhould not 
take effect, until there ſhould be a failure of iſſue male of ſuch 
fon ſo making ſuch leafe z with the uſual power for Geer: 
Evelyn the father and his ſaid ſons reſpeCtively, when in pol. 
ſeſſion, to make leaſes for twenty-one years at the moſt im. 
proved rent. | 


By other indentures of leafe and releaſe dated the 20th and 
21ſt of October 1698. George Evelyn the father, in conſideration 
that his fon John Evelyn had joined with his father in the fad 
common recovery and ſettlement, did ſettle other lands, (via.) 
the manor of Taudridge, Ec. of which he was ſeiſed in fee, to the 
ſame uſes as the ſaid manor of Walkham/tead alias Godſtone wis 
ſettled by the former deed, with this difference only, (vi. 
that as to the ſon's power of leaſing for raifing daughter 
portions, theſe words were added, [fo as ſuch leaſe or leaſes 
ſhould ceaſe and determine upon the raiſing of ſuch portions 
and coſts and charges for raiſing the ſame, ] 


Upon the 1ſt of April 1699, George Evelyn the father, 
purſuance of his power, mortgaged part of the ſaid Jandidl 
1500 l. for the term of 1000 years, which mortgage aftet- 
wards by meſne aſſignment became veſted in Sir Thomas Pit 
Blunt, with a covenant from George Evelyn the fon for pa. 
ment of the mortgage-money, and Sir Thomas the mortgage 
covenanted to reaflign to George Evelyn the ſon. In Jun 
1699 George Evelyn the father died. In October 170g, Jin 
Eveiyn the eldeſt ſon died without iſſue, upon which Ga 
Evelyn the ſecond ſon entered upon the premiſſes compriſes 
in the ſettlement. Auguſt 22d I 720, upon the intermarriug 
of George Evelyn the ſon with the daughter of Mr. 6% 


whoſe portion was agreed to be 80001, in conſideration * 
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meſſuages and lands in Godſtone, not exceeding. the value of 


doo l. per annum; allo in purſuance of the power in the ſaid 
ſettlements, or any other, the ſaid George Evelyn the ſon, in caſe 


of failure of iſſue male between him and Mary his ſaid in- 
tended wife, granted and leaſed to truſtees {therein named) 
all the premiſſes limited to the ſaid Mary for her life for her 
jointure, and all other the manors and lands compriſed in the 


aid ſettlements, to hold to the ſaid truſtees for the term of 


520 years, to commence and take effect from and after failure 
of iſſue male of the body of the ſaid George Evelyn the ſon, 


upon truſt, that if there ſhould be failure of iſſue male of the 
body of the ſaid George Evelyn the ſon on the body of the ſaid 


ary, and if he ſhould have one or more daughters by her, 
then the truſtees of the ſaid 500 years term ſhould, by and 
out of the rents, iſſues and profits of the premiſſes compriſed 
in the ſaid term, or by ſale, mortgage or leaſe thereof, or of any 
part thereof, or by any other ways or means as to them in 


| their diſcretion ſhould ſeem meet, as ſoon as conveniently might 


le aſter the deceaſe of the ſaid George, Evelyn the ſon (or in his 
lite-time if he ſhould think fit to have the ſame ſooner raiſed, 


or portions of ſuch daughter or daughters to be paid to her or 
them, and equally divided amongſt.them, if more than one, 
mare and ſhare alike, with a proviſo that the term ſhould not 
prejudice the jointure, and that immediately after the raiſing 
tne ſaid $0001. with all coſts, Ec. the ſaid term ſhould ceale, 

The marriage took effect; but afterwards in the year 1724 
George Eveiyz died inteſtate, leaving the defendant Mary his wi- 
dow and only three daughters, who by their mother in the year 
1725 


and ſo direct) levy and raiſe the ſum of 8000 7. for the portion 


faid then intended marriage and 8000 /. marriage portion, for Eveien . 
ſettling a ſuitable jointure on her, making proviſion for the 
iſſue of the marriage, and that 8000 J ſhould, on failure of iſſue 
male, be ſecured to the daughters, and reciting the ſaid former 
ſettlements, with the power for making a jointure, and raiſing 
portions for daughters; the ſaid indenture witneſſed, that for 
the conſiderations aſoreſaid, and in purſuance of the ſaid 
powers, or any other, George Evelyn the ſon did limit ana 
appoint to, and to the uſe of the ſaid Mary his then intended 
wite for her life for her jointure, and in bar of dower, divers 
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EvrLYN v. 
"EvELYN. 


[ 663 ] 


27 May 1728. 


Lord Chancellor 
Kinc, Lord 
Chiet Juſtice 
RAYMOND, 
Matter ot the 
Rolls. 
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172 5 brought their bill againſt Edward Evelyn and Fam 
Evelyn his eldeſt ſon (being the next remainder-man in tail) 
praying a preſent ſale of the 500 years term to raiſe the por. 


tions, the eldeſt daughter being not above four years old at 


the time of bringing the bill ; and on the other hand the de- 
fendant Edward Eveyln and his ſon (the next remainder-man 
in tail) brought their croſs bill againſt Mrs. Evelyn the mother 
(afterwards married to governor Bohun) being the admini- 
ſtratrix of her former huſband George Evelyn, praying that the 
perſonal eſtate of her late huſband ſhould be applied towardy 
paying off the mortgage of 1500 J. and in exoneration of thy 
real eltate, | 


Theſe cauſes coming on at firſt before the Maſter 7 the 
Rolls in the abſence of the Chancellor, he was pleaſed to declare, 
that the powers in the deeds of the 26th and 21ſt of Or 
1698 were well executed, and directed, that it ſhould be refer. 
red to the Maſter to Nate the value of the real, and alſo of the 
perſonal eſtate of George Evelya the late huſband of Mary; 
whereupon the /7a/ter ſtated the real (beyond the jointure) to 
be 91 /. per annum, the perſonal eſtate to be about 4000ʃ 
and the debts (beſides the mortgage) to be about 2000 l. and 
atterwards theſe cauſes being ordered to be ſet down for hear- 
ing before the Lord Chancellor upon the Maſter's report, and 
for farther directions, and upon the petition of Edward Evein 
and James Evelyn his ſon to his Lordſbip, alledging that they 
apprehended themſelves aggrieved by ſuch part of his Honor 
decrce, whereby the powers in the deeds of the 2oth and 21 
Oclober 1698 were declared to be well executed, in regard the 
petitioners conceived that however the term might be well 
raiſed, vet that the ſaid powers touching the truſts were not 
well declared, nor well executed or warranted by the above- 
mentioned deeds: it was therefore ordered that theſe cauſes 
thould be ſet down to be reheard touching the matters in the 
petition mentioned, at the ſame time that the matter of the 
Maſter's report was ſet down for hearing. 


And now the cauſe ſtanding for judgment in the paper, the 
Lerd Chancellor aſſiſted by the Lord Chief Juſtice Ray- 
mond and Maſter of the Relis, delivered the reſolution of the 


court. 25 
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1h, As to the queſtion, whether the perſonal eſtate of 
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RK 

| 

1 Evetyn v. 1 
N George Evelyn the fon ſhould be applied to pay off the mort- Everrs. | 
il) | 68 E h f. h . | d h ſi Where the per- 0 | 
1. gage made by George Evelyn the father, in regard the ſon co- 1 efate all Þ 
, is. 8s in eaſe of the 5 

at venanted to pay. this mortgage-money, whereupon the da" g 
le gage was to be re- aſſigned to him, or as he ſhould direct: where not. | 
"an It was agreed that the perſonal eſtate of the ſon ſhould not if one mort= 4, 3. Wl l 
her be applied to pay off this mortgage made by the father, for- a te 3 2 
ni- aſmuch as the charge was made by George Evelyn the father 2 p — | x 
155 in caſe of the in 

the in purſuance of his power to charge the premiſſes; and as he real; but if A. 1 
ardy had ſuch power, the defendant Edward muſt be contented to e in fee 1 


take the land cum onere; that this being the original debt of 
G-orge Evelyn the father, tho” his perſonal eſtate, if any ſuch 


mortgages his 
land, leaving 
B. his ſon and 
hcir, and B. 


. is charged (if at all) only as a 
of the 9 for the land, and ſhall 5 the 
ue meaſure of equity as the /and is 
"ted to, when it is pledged as a ſurety 


4 « par onal debt.— In Bagot E- Oughten, 


ham, 1 Verz. 51. the ſon, tenant iu fee, 
on an aiiignmeut of the ance/tor's mort- 
gage, covenanted with the 'afligns.2 for 


payment; yet determined, that the. 


per: onal ſecurity was only auxiliary, and 
| buth 


= 


f the were to be found, would be liable thereto, yet the (a) ſon's per- 25 hats * Sy 
lare, | tonal eſtate ought not to be charged with the father's debt; and Py 2 
, . . | 2 
ober notwithſtanding that the ſon did afterwards, on the aſſign- plied to pay this 
he: ment to Sir Thomas Pope Blunt, covenant to pay the-mortgage e 
k the money, yet ſince the land was the original debtor, this cove- ge w_ 2 
2 nant from the ſon would be conſidered only as a ſurety (1) gage being 
transferred in 
3 to B.'; time, B. covenants to pay the money, yet the debt not being originally the debt of B. his | 
covenant is only a furety, and the land the original debtor, which C. ſhall therefore take cum onere. 4 
000 & (4) See the caſe of Cope v. Cope, Salk. 449, 450. l 
, and for bi 
hear- | | . Wm 
. (1) The rules reſpecting the appli- ante, 1 vol. 347. land deſcended to the I 
2 al cation of the perſonal eſtate in eaſe of wife ſubject to a mortgage made by ker 1 
Evelyn reel, as between welunteers, (for which father; on an aſſignment of the mort- bi 
c they vide Howell v. Price, ante, 1 vol. 294) gage the huſband covenanted for pay- | i 
N they proceed on the principle, that ment of the money to the aſſignee; de- {8 
onor 5 ie primary fund onght, in conſcience, to creed the huſband's perſonal eſtate was i 
d 21k vonerate the auxiliary, conſequently not liable to exonerate the mortgaged 4 
rd the an hold only in thoſe cafes where the premiſſes, for the debt was originally te 
al funds in queſtion itand in thoſe relate the father's and continuing to be lo, the i 
eV ations —The incumbrance may be covenant was an additional ſecurity for i 
re not i t5 nature real, or may becoze jo by the ſatisfaction only of the lender, and } 
above- if ac of the perſon who has power of not intended to alter the nature of the if 
- cauſes using both funds; cr, although the debt. In Counteſs of Coventry v. Earl i 
0 ne were auxiliary only to the perſonal of Coventry, g Mod. 12. & ante, 222. | 0 | 
in the ute of the eriginal contractor, it yet although the covenantor was the origizal 1 | 
of the bay become the primary fund, us be- contractor, yet the charge being in its 4 
een it and the perſonal eſtate of any nature real, and the covenant only an 1 
| % perſon, who may take the land (ei- additional ſecurity, the land was decreed 'Y 
per, the ab! deſcent or purchaſe) Jubjet to to bear its burthen—So, Edwards v. 
e Ry- „arge; in all thote caſes the perional Freeman, ante, 435. In Zeman v. Newn- 
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EVxIVN v. for the land; that it was not like the caſe (2) of Sir 


EvELYN. 


— 


| fon 
| Napier, where part of the eſtate of Sir John the mortgager, 
| Was 


—__ * 


both principal and intereſt were charged 
primarily on the land, for although the 
intereſt had accrued during the poſſeſſion 
of the fon, the intereſt muſt follow the 
principal, and be a charge on the ſame 
tund—So, Lacam v. Mertins, 1 Vez. 
312.— In Robinſon v. Gee, 1 Vez. 251. 
the ſame principles are laid down—In, 
Parſons v. Freeman before Lord Hard- 
ewicke, 25th October 1751. A. purchaſed 
an eſtate for go /, which was at that time 
mortgaged for 86/7. and he covenanted to 
pay 86/7. to the mortgagee and 4 J. to 
the vendor. The court admitted the 
rules of law abovementioned, but in 
that particular caſe thought that, al- 
though the covenant was with the ven- 
dor only, and the vendee's perſonal 
eſtate therefore not liable in that re- 
ſpe& to the mortgagee, yet the words 
were ſufliciently ſtrong. to ſhew an in- 
tention in the vendee to make it his 
perſonal debt, Reg. Lib. B. 175 1. fol, 
238. In Lewis v. Nangle, 7th Nov. 
1752, betore Lord Hardwicke, Mrs. 
Nangle was before her marriage with 
the defendant indebted to ſundry per- 
ſons, and intitled to the inheritance 
of lands charged with the payment of 
ſundry ſums, and before her marriage 
entered into articles, whereby the pre- 
miſles were to be ſettled to the huſ- 
band for life, /ans wwaſte, remain- 
der in like manner to the wife, re- 
mainder to the iflue of the marriage, 
remainder to the wife in fee: the mar- 
riage took effect, and the huſband being 
preſſed for pay ment of the wife's debts 
and having alſo occaſion for a further 
ſum of money, they borrowed 13004. of 
the wite's alter (the original plaintiff in 
the cauſe) and ſecured it by a mortgage 
ot the wife's eſtate, and the huſband co- 
venanted for payment of the whole mo- 
ney, and alſo executed a bond condition- 
ed for payment of the money according 
to the proviſoes in the mortgage: ſub- 
Jeſt to this 
RY 


mortgage, the. lands were 


— 


ſettled to the huſband for life, remainder 


to the wife for life, remainder to the 
iſſue of the marriage, remainder to the 
wife's ſiſter (the mortgagee) in fee, 
Mrs. Nangle died without iſſue; and 
the preſent plaintiff was the deviſee of 
the ſiſter, who brought his bill again 
Mr. Nangle for payment of the mon. 
gage money—but the Lord Chancellir 
held, that although part of the money 
was raiſed for the huſband's uſe, yet 
the mortgage being a /iugle tranſadlim, 
he muſt ſuppoſe the intention of the par- 
ties to be uniform, and that ſuch intent! 
on was to charge the wife's eſtate with the 
whole debt; and his Lordſhip diſmiſſed 
the bill ſo far as it ſought to compel 
the defendant Nangle to exonerate the 
land, but directed him to keep down 
the intereſt during his life, Reg. Lib. 
B. 1752. fol. 574.—In Forreſter . 
Leigh, 23d & 25th June 1753. Mr, 
Leigh the teſtator had purchaſed ſeveral 
eſtates ſubject to mortgages, with r-. 
gard to one of which he entered into: 
covenant for payment of the mortgage 
money for the purpoſe of indemnifying # 
truſtee; and as to another, which ws 
a part only of an eſtate ſubject u 
a mortgage, upon ſplitting the. . 
cumbrance both parties covenanted 
pay their reſpective ſhares and indemit 
fy each other; Lord Hardwicke thoupt 
theſe covenants would not have the & 
fect of making the mortgages peru 
debts of the teſtator, they having ben 
entered into for particular purpoſes, 
declared his opinion accordingly in th 
decree, Reg. Lib. A. 1752. fol. 3257 
In Perkyns v. Bayntun, Sir W. 00 
diſton by will of 5th Feb. 1739, tax 
notice that his daughter Catherint i? 
deaf and dumb, and that Jane Bun 
had taken care of her, deviſed cer 
real and perſonal eſtate to Jane Bci 
her heirs, executors and adminiſtra 
in truſt by ſale or felling” timber to 
all his debts, and directed that Ja 


B ayrn 
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was after his death ſettled by a private act of parliament in 
truſtees as a fund to pay all his debts, and Sir Theophilus the 


EveLYN v. 
EVELY XN. 


ſon 


gor, 
"ns EEE 
8 Payntun ſhould receive the rents and pro- 
duce of his real and perſonal eſtate with- 
aindet out account during his daughter's life, 
to the ſhe maintaining his daughter; and af- 
to the ter the death of his daughter he gave all 
n fee, his real and perſonal eſtate whatſoever to 
; and Jane H. in tee, and appointed her ſole 
iſee of -executrix, Sir V O. died March 1740, 
agank and Jane B. proved the will. Sir V. O. 
mort in his life-time mortgaged part of his 
ancellur eſtate for ſecuring 15001. and intereſt, 
money which remained a charge at his death. 
ſe, yet Jane B. paid off 500. part of this 
rſaQion, 15007, and afterwards borrowed a fur- 
the par- ther ſum of 25004. on mortgage of the 
intent eſtates, which money was in the mortgage 
with the deeds expreſsly recited to have been 
liſmiſſel borrowed to enable her to diſcharge Sir 
compel . O.'s debts. Jane B. afterwards 
rate the died, and on the diſpoſition made by 
ep dow" her, and thoſe claiming under her of 
eg · Lb. the property of Sir . O. this cauſe was 
reſter . inſtituted. The cauſe was firſt heard 


53. Mr, betore Lord Bathurſt on 19th February 


ed ſeveral 1777, when the court declared that 
with re tue tum of 15004. part of the 3500 J. 
ed into 4 was not to be conſidered as a debt of 


mortgage the ſaid Jane B. but was to remain a 
unifying # charge on the real eſtate, and directed 


;hich wi 


ſubject d an order made on rehearing on 13th 
z the. u. 4a ut 1781, that part of the decree 
enanted v was reveried, and initead thereof it 
| indemit was declared, that the ſaid ſum of 151. 
ke though appearing to have been a charge made 
ave the & upon the eftate of Sir . C. in his 
ges perjo lfc=tine and remaining ſuch at his 
wing death, was to be conſidered as a con- 
jr pojes, ul finued lien thereon ; and that the ſub- 
ngly in lequent charge made on the eſtate by 
fol. 325. the ſaid Fane B. being expreiled in the 
V. Of mortgage deed to have been made for 
7392 takang the purpoje atareſaid, the ſame together 
at herine v with the 1500 /. amounting in the 
ane Bann Whole to 3800 J. was to be conſider- 


riſed cerca 
ant Bayw' 


eſtates. 


Reg. Lib. B. 1776. fol. 265. 


Aminiſtras and 1760. fol. 305. — In Wilſon v. Earl 
mber to f. J Varlingten, at the Rolls, Feb. 1785. 
1 chat J® Vor. II. | 

Barn | 


an account of her perſonal eſtate. By 


ed as remaining a charge on the ſaid. 


— 


a real eſtate charged with a ſam of 


20001. as a bounty, was holden to be 
primarily liable, tho? the perſonal eſtate 
was alſo ſubjected by the covenant of 
the donor. Duke of Ancaſter v. Mayer, 
1 Bro. Cha. Rep. 454.—ln Shafto v. 
Shafto, betore Lord Thurlaw, February 
1780, the. caſe was this. In March 
1722, George Deiavai mortgaged lands 
to W. C. to ſecure pay ment of 500800. 
with intereſt at 5 J. per cent, and by will 
of 22d of May 1723, devited the lands to 
his nephew G. Shaf7s, in tail male, re- 
mainder to the plaintiff in tail male, re- 
mainder over, and died in the ſame 
month. In 1725, G. Sbafto ſuffered a 
recovery to himielf in fee. The mort- 
gagee calling for his money, . Gi6> 
bons agreed to advance the 53000 l. at 
4 per cent, on aſſignment of the mort- 
gage, witch was accordingly by inden- 
ture of 4th Jane 1725 aſſigned to him, 
with proviſo for redemption on pay- 
ment of the principal and intereſt at 
4 per cent. and G. Shafto, for himſelf, bis 
heirs, *.e:utors, and admmiltrators, co- 
wvenanied with ; ibbeons, that he, his hens, 
Kc. fone or one of them, would pay to 
Gibbons, the ſaid principal and intereſt, 
in manner therein mentioned, In 1779, 
G. Shafts, agreed to raiſe the intere:t 
to 5 per cent. and by deed couenant- 
ed wich the mortpapees, that the eltate 
ſhould remain a ſecurity for the 50001. 
with inte eſt at 5 per cent. and that he, 
his executots, &c. would pay ſuch in- 
tereſt for the ſame. In Jan. 1782. C. 
Shafto died, the intereſt on the mort- 
gage being then in arrear for about ten 
months. The bill was brought (amongſt 
other things) to have the 50007. and 
intereſt paid out of the perfonal eſtate 
of G. Shafto, or at least the arrear 
of intereſt due at his death, and the 
additional 1 per cent. charged by the 
deed of 1779; but the Lord Chancellor 
was clearly of opinion, that the per- 
ſonal eſtate ought not to diſcharge the 
mortgage, the land being the primary 
Im | tund. 
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ac foe D. ſon and heir of Sir 7ohx diſpoſing of. that fund, was conſe. 1 
VELYN' quently anſwerable for the debts, having had the benefit of 8 
: ; | 
j L 665 ] the fund ſet apart for them, for which reaſon it was but ju pc 
) bt that upon his death his perſonal eſtate ſhould be anſwerable for = 
i-4J: 0 the debts of his father; whereas in the preſent caſe here waz tic 
a no fund for payment of debts that came to the ſon, but the th 
0 0 1 land was the original debtor, and muſt continue ſo, there being Wy 
* 7 nothing ſubſtituted in its place; that in the common cat for 
tt "Y where a mortgagor covenants to pay and dies, tho' quoad the red 
7 2 mortgagee, the land may be looked upon as the ſecurity te 
BP # | 13% . „ . 8 . : 
78 13 which he relies, yet if the mortgagor covenants to pay ani if tu; 
or 10 ; does receive the money, he is the original debtor, and hi thi 
1 perſonal eſtate ſhall go to eaſe the land in favour of the heir, bel 
Wt: But here George Evelyn the ſon was not the original debtor, WM ©: 
| 14 ki his father was, who actually received the money; chat in the Wi per 
5 () Ante 222. Caſe of the earl and counteſs of (a) Coventry, where Gihn and 
1 fund. His Lordſhip alſo thought that the took place, a ſupplemental bill was filed by a 
= intereſt mult follow the nature of the againit Margery Deere, and M. D. and 
"tl | 33 - 8 . . | i) 
_ principal, and that the contract for cival, the co-heirs of the teſtator. To : 
4. the additional intereſt, turning upon ſtop this ſuit, the co-heirs liquidated the cecr 
005 the ſame ſubjet, malt be in the nature demands of the repreſentative of 6 land 
1 of a real charge. —50 Earl of Tanker= Power at 2070 l. and gave their quot! 
"2 ville v. Facucet, 2 Bro. Cha. Rep. 57. and ſeveral bond for that ſum ; this de 
4+: i In Baſt v. Percival, at the Rolls, mand was afterwards aſſigned to n. 
11 i 21ſt July 1786, Matthew Deere, by Baſſet, who alſo bought in debts ue »: 
14-8 | will of 15th Jan. 1746, deviſed eftates the amount of 3270 l. remaining due Ky 
. to truſtees, for a term of 500 years, to from the teſtator Matheau Deere, and tit 
7 raiſe money for payment of his debts co-heirs gave another joint and ſever As 
14.28 and legacies, in aid of his perſonal bond to nn Baſſet, for this ſum all; S 
128 eſtate; and ſubject to the term he de- ſo that Ann Bayer, became the fole c 
e . . . . . 10 Þ 
«|| = viſed the eſtates in ſtrict ſettlement with ditor on the eitate, Margery Deere being ad p 
|. 1 | the ultimate limitation to his own right dead, and a bill being filed by i n 
Wh. heirs, and he gave the reſidue of his Bayer, for payment of theſe jums & BY 
12 | perſonal eſtate to his executrix Catherine money, the queſtion was, Whether! * 
wot Poxwer, The executrix applied the moiety thereof ſhould be raiſed in 7 ronts 
| þ perſonal eſtate in payment of ſome of fir? place out of the perional eſtate uy 
1 | the debts, and all the legacies except a Mar;ery Deere, or out of the real eſtat: 
1 legacy to herſelf of 1000 l. and then his Honor was of opinion, that the red 7 
ö died; whilſt the limitations in ſtrict eſtate was the original debtor, 2 | he 
ſettlement ſubſiſted, and after the death ought to bear the burthen.— And debe 
of C. Power, her repreſentative filed a in Tavedel v. Taedell. 2 Bro. Cha, Reb I wo 
bill to have a debt due to C. Poxwer, 101. the covenant of indemnity i 
and her legacy raiſed; and the only not ſufficient to charge the Perm the 
perſon then intitled under the limita- eſtate.— As to the cate of earl 0! * rs, 
tions in ſtrict ſettlement dying, pending widere v. Rochfort, 6 Bro. P. C. 57 WW 
the ſuit, by which event the ultimate vide Tawegell v. Tauedell, ub. ſup. * 
limitation to the teſtator's right heirs (2) 3 Bro. P. C. 1. Ml, 


lat 
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onle. late earl of Coventry on his marriage with the daughter of Sir EvELYN v. 
fit of Strenſham Mafters, (the earl being but tenant for life with a N 
it zul power to make a jointure of lands not exceeding 500 J. per 

le for annum on any wife he ſhould marry) covenanted in conſidera- 

e was tion of the intended marriage, that he or his heirs would after 

ut the e marriage, according to the power given him by his father's 

being WW will or otherwiſe, ſettle lands of 500 J. per annum on his wife 

n cal: bor her jointure; and it being in proof that the late earl di- 

ad the I rected his ſteward to look over his rent- rolls for a fit parcel of 

rity on de eſtate to make good the jointure, and afterwards the join- 

"ay an ure deed was drawn and ingrofled, but net executed; tho? 

and his this depended only on a covenant, yet the jointure of land 

ne heir, being the chief thing in view, the decree was, that the land 


debtor, WA £20uld be ſettled, and the covenant not made good out of the 
\t.in the perſonal eſtate. In like manner, in the caſe of (a) Freeman (a) Ante 425. 
> Gillen and Edwards, tho' the wife's jointure and the daughter's por- 
boa were ſecured by articles which were never compleated 
| was flel by 2 ſettlement, however thoſe articles being to ſettle lands, L 666 ] 


. D. + and the covenantor leaving lands ſufficient to anſwer it, it was 
tor, 10 : a 3 
i dated th cecreed that the daughter's portion ſhould be raiſed out of the 


we of & 
heir join 
| + this Ce 
d to In 
debts 1 
üning die 
re, and the 
ind fever 
; ſum all; 


lands, and the perfonal eſtate of Mr. Freeman the covenantor 
not be applied in exoneration of the land. Sa that as to that 
part of the eroſs bill, vehich prayed the mortgage-money ſhould 


be paid out of the perſonal eſtate of George Evelyn the ſon, the 
ame was dilmiiled with coſts, 


As to the other point (which was the moſt conſiderable) it Portions ſecured 


5 agreed that this 8020/7. ſhould be raiſed out of the rents „ 7 ot rem 


he ſole cee. > ; : : ; out of land pays 

Deere belly jad profits of the premiſſes compriſed in the 500 years term, able to ae e " 
- ters, to be rail- 

ed by 4 nd not by any ſale or mortgage thereof, and that no more eg by rents and 

ſe ny han the ſum of Booo J. in the whole ſhould be raiſed, and the * 

W - a U — 4 

zied in l. rofits be accounted for from the death of George Evelyn the payment, ſhall * 

f * f uſband carry no intereſt, 

al Cn 2 | and be raiſed 

> real chute only by perception of profits, not by ſale or mortgage » 

that thc rd Th | 

den 1 e Maſter of the Rolls, who delivered his opinion very fully, 


id he would conſider the nature of ſuch powers in general, 
le words made uſe of in the preſent one, and the precedents 8 


the like caſes for ſecuring and raiſing portions for daugh- 
ts. 


3, Cha. Reg 

demnity he 
he perion? 
earl of BY 
|S C. 53% A a ; 

b. ſop- * to the nature of ſuch powers, they were to be taken 

Ny, being to charge, burden and-iacumber the eſtate of a 
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1. 
third perſon. Vide 6 C. 33. Fitz-MWilliams's caſe, alſo 2 Yen, 4k 
350. Gay! verius Freeland; upon which occaſion the Lord life, 
Chancellor Nottinzham makes this diſtinction: where a mai Tg 
has a power to make leaſes or any other charge which is 6 Ml ;;; 7 
incumber a third perſon's eſtate, ſuch powers are to have: a joir 
rigid conſtruction ; but where it is to diſpoſe of his own ls oe 
eſtate (as in that caſe the party who had the power was ten. only. 
ant in tai) the moſt liberal interpretation is to be made, bind 
In 2 Fern. 531, 542, (lady Chart? Orby verſus Lord Mehu' have 
the point then in queſtion was no more, than tenant for lit the d 
with power to make leaſes of lands uſually let at the ancient WW joirty 
rent; the tenant for life made a general leaſe to J. S. of i| ern 
his lands uſually let, referving the ancient rent, and thong A loo 
this general leaſe followed the words of the power, neverthe-W ſevere 
leſs ſince, if good againſt the remainder-man, it would put con 
a difficulty upon him in his ſuit for the rent, to ſet out v int d 
was the ancient rent for every particular parcel of land, avi; cj-þ 
might endanger his being frequently nonſuited before he cou porter 
be able to recover the rent from the leſſee, it was adjudgeii power 
in Chancery, and armed in the Houſe of Lords, that ſuch and alc 
gencral leaſe was not warranted by the power to bind tix caſe, \ 
remainder- man; which ſhews, that powers binding the te ori 
tereſt of perſons in remainder ought to be taken ſtrictly ; a quent 
as powers in ſettlements to uſes are raifed by way of uſe, vic cee {ec 
at common law were truits, they were originally cognil be loox 
and determinable in courts of equity. In 1 Levis cther, 
Fenkins verſus Keys (the fame cafe alſo in Hardreſs 395 s be re 
1 Chan, Cafes 103.) tenant for life, remainder to his ele call de 
ſon in tail, with power to charge the land with 2000. HM Crge } 
both by leate and releaſe join in a mortgage in fee of the n ot to h 
milles to F. S. under proviſo to be void on payment E i the | 
20097. and intereſt, with a covenant for farther ailuran oer |; 
but no mention made of the power ; decreed by the Lo ; y 
Keeper Brigdman, that this mortgage ſhould not be inter. TY 
an execution of the power, but only a common mort arr 
and fo the father and ſon þeing both dead, the mortgage! © pont 
not binding on the iſſue of the fon either in law ar PN Nay imp 
conicquently the money was loſt ; from whence it 7" ned f. 
that courts of equity are not free in extending powers & aſe, an; 


l - . . . lol i 
to ttnant for life, to bind a remainder-man. Indeed 


14 
1 * 
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Vern. 279. Lady Clifford verſus Lord Burlington, where the EVETTX v. 
| Lord Clifford by his marriage ſettlement was made tenant for SVELTN- 
life, remainder to his firſt, c. ſon in tail, with power for 
him to make a jointure not excceding 1000 l. per annum, and 
s to is Lordſhip in treating of the marriage covenanted to ſettle 
vea Wi z jointure of 1000 J. per annum, giving in a particular of lands 
own as of that value, and ſettling them, but the lands proved to be 
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ten. only 600 J. per annum; whereupon after Lord Cliford's death, a 
nade. bil being brought by the jointreſs againſt the iſſue in tail, to 
bare the jointure made up purſuant to the marriage articles, 
r lie the decree was, that the iſſue in tail ſhould make up the 
cient I jointure 1000 J. per annum; it is true in that caſe, relief was 
of eien to a purchaſer againſt a purchaſer ; however this is to 


noug WW be looked on as a family caſe, where it might be thought 
ende ¶ ſerere not to make good her jointure to a lady who brought 
d pußg ; conſiderable fortune, and the decree mace (probably) on a 
t uta {aint defence; beſides it does not appear to have been thought 
d, 2 richt decree, or even ſufficiently approved of by the re- 
cou norter himſelf ; at leaſt it is to be conſidered, there was a 
Judge power to make a jointure of 10001. per annum, a covenant, 
| ſuc) and alſo an intention to execute it; whereas in the preſent | - 
ind cage, what is aſked for the daughters ſeems not warranted by 
the te original power, which cannot be exceeded by the ſubſe- 
ly ; 99M cucnt ſettlement of the portion; ſuch part therefore of the 


, weg eee ſecuring the portion as exceeds the original power, is to 
„abb be looked upon as of no force; the ſons of Mr. Evelyn the 


112 cher, who are remainder-men in his ſettlement, are at leaſt 
305 ede regarded as much as an heir at law, from whom nothing 
his call! de taken but by necellary implication ; and though 
01, ge Fvehn the ſon, in the execution of the power, ſeems [ 669 
f the ot to have regarded the conveniency of the remainder-man, 
nt of et the plaintiffs the daughters can aſk nothing but what the 
allura0Wower in the ſettlement of George Evelyn the father warrants. 
me 5 There are two ways of raiſing portions; the 1½, by fale 
e * * mortgage; the 24 by perception of profits: now where 
more particular certain time is limited for the payment of 
wy e portion, there it carries intereſt from that time, and 
or eqs 


May imply 2 power of (a) ſale; but here no certain time is (6) eaſe 
ot Trafford v. 


mites for payment; which very much influences the preſent Aſhton, vol. 1, 
21 : N hs * * * . 4 Ad ate 
ae, and diſtinguiſhes it from others. It is not ſaid 21d ate 


23, the cafe of 
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or implied, that the portions ſhould be payed or raiſed upon 
the death of George Evelyn the ſon without iſſue male; tho gr, 
It is true, the right thereto did then veſt in the daughters, Wi... 
biz. a right to the bare ſum of 8000 J. to be raiſed by per. 


to 


ception of profits; and as it were unreaſonable in itſelf to niit A 
the portions by a way ſo deſtructive to the eſtate and family, [orc 
as a ſale would be, it muſt be more particularly hard to doit the 
in the preſent caſe, when the daughters, for whom they are to lam 


be raifed, are of ſuch tender years; and when it moreover ap- 
pears to have been the plain intention of the maker of the ſet. 
tlement, to preſerve the bulk of his eſtate in his name and 
family, 


his 
exp 


EXC 
was 
[UP 
cite 
536 
the | 
a ſet 


1 


Oljeft. The word ſ portion] always implies a ſum in groß, 
and to be paid all at once. 


Reſp. If the daughters are ſure of their portions, tho' the 
ſame are not to be raiſed or paid in ſo beneficial a manner a 
they would have them, it is however ſufficient ; the writ 4 


ER TS a N duri 
rationabili parte banorum never required that the childtens 


he { 


ſhares ſhould be paid in a groſs ſum. thoſ 


It is obſervable, that the power given or reſerved by Tue b. 
the father to charge the land with 6000 J. is by leaſe, mui-Wiſpow: 
gage, or otherwiſe, without reſtriction ; but when he comes lain 
make a ſettlement of his fee-{1mple lands, his ſon's power rin 
leaſing for raiſing daughters portions is. reſtrained, ſ as juin; 
leaſe or leaſes ſhall cecſe and determine when the money ſhall be raj, nter 
Now this is the ſtrongeſt argument imaginable, that Ery"MW=i': 
the father did not intend a ſale of the premiſſes for the railing tua 
of theſe portions, but only to do it by perception of prof ine, 
when even a leaſe thereof was not to continue after the urin 
tions raiſed ; which could not be, if aſter thoſe ſums ve ec. 
raiſed, and the children paid, the term were {till to ſubſiſ s pe 
the benefit of a purchaſer or mortgagee; it is not pofb om 
that the term can ceaſe upon raiſing the portions in any o ve 
ſenſe or way, than by raiſing them out of the growing proſis W's i 
and then tho” the execution of the power by Evehn the {ot the 
were it deſective, would be ſupplied or helped in equity, ] 


where it comes to exceed the power, equity will never ſuppl 
ſuch exceſs. The truth is, there may be ſome hardſhip eile dok r 
way, to the daughters of Erehn the ſon on the one fide, r 


I” 
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| upon to the remainder-man the brother on the other; but the 
wh greater hardſhip ſeems likely to fall on the remainder-man, if 
zhters, WW the eſtate (being a reverſion) ſhould now be fold ; whereas if 
y per- WW the daughters have their portions of 8000 J. tho* not paid in 
0 raile ſo beneficial a manner as they could wiſh, it {till is a plentiful 
family, WW proviſion. In the next place, it appears that the power to raiſe 


0 doit Wi the portions for the daughters of Evelyn the ſon, was ſo as the 
y are to WW (ime /bould not exceed the portion which their father ſhould have with 
ver ap. Wi bis wife, which being but 8007. is the ſame as if it had been 
the ſet- WW expreſſed in the power, that the daughters portions ſhould not 
me al Wi exceed that ſum; and this ſhews that intereſt for the 8000 J. 
was not to be raiſed, for that might double the ſum, and eat 
Mm groß, N up all the reverſion. And as to this point, what has been 
cited from the caſe of Lord Xilmurry verſus Dr. Grey, Salt. 
538. is not applicable, the decree there being grounded on 


the 5 a . 
fs. the particular circumſtances of the caſe : the power aroſe upon 
anner 3 : | 
Wh: f*ttlement made with the approbation of truſtees by a perſon 
writ « 3 | : | . 
9 during his infancy, and confirmed by act of parliament; by 
Chlidten 


thoſe lands at any time during his life with the ſum of 3000 /. 
be borrowed this ſum of the doctor, and having executed his 
power while an infant, died ſoon after he came to age; the 
laintiff his ſon brought his bill to redeem on payment of the 
principal ſum borrowed; but the court then decreed a re- 
emption upon the common terms of payment of principal, 
ntereſt and coſts; becauſe here was a power given to him to 
aiſe money, and immediately to give ſecurity, which was 
*ually done; and altho' (perhaps) had he been of age at that 
ime, he ſhould have been obliged to keep down the intereſt 
buring his life, yet beingan infant at the time intended for the 
xecution of this power, and therefore not capable of making 
$ perſon liable to any part of the engagement, the land muſt, 


by Ewen 
aſe, moi 
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, ſo as ſu 
li be raiſi 
at Et 
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ſums welt 
o ſubſiſt (ef 


not pode om the neceſſity of the thing, have ſtood engaged for intereſt 
n any ofie well as principal, or it had been impoſſible for him during 
ing prolits s infancy to have raiſed any money at all, which the nature 
In the (0h the tranſactions required. 


equity, x 
ever ſupp 
dſhip eite 
ne ſide, 0 


on 
0 


Lal, His Honor cited moſt of the caſes that had been 
judged in relation to portions charged on real eſtates ; but 
ok notice, that the following were the principal caſes proving 
When na time was limited for the payment of portions, 


M m 4 


and 


2 


he ſettlement a power was reſerved of charging divers of 


EvVELYN v. 
EvgELYN, 


( 671 ] 


Evrlrr v. 
EvELYN. 


E972 :] 


() Ante 13. 


[ 6 


3] 


De Term. S. Hill. 1731. 


and the daughters claiming the ſame were of tender years, daug 
tho” the right to the portions veſted in ſuch infant daughters, | bein 
yet they were to be raiſed by rents and profits: 


Firſt, 2 Vern. 72. Earl of Rivers verſus Earl of Derby, where 
on a marriage, lands were limited to the huſband for life, re 
mainder to the wife for life, remainder to the firſt, E. 
ſon in tail male, remainder to J. S. in fee; proviſo, 
that if there ſhould be no iſſue male, and a daughter of 
the marriage living at the death of the huſband, then the 
truſtees ſhould ſtand ſeiſed of the premiſſes, to the intent 
that ſuch daughter ſhould receive 10,000 J. out of the rents, 
revenues and profits thereof, and 100 J. per annum for main- 
tenance, and this 10,0007, to be for her portion, without 
appointing any time of payment: there was no ſon, and but 
one daughter, who having lived to ſeventeen died unmarried: 
decreed that the portion of 10,0007. did go to her executor, 
and was to be raiſed out of the profits by the truſtees; ſo that 
here was the caſe of a portion veſted, decreed to be paid out 
of the profits; and, which was likewiſe a farther anſwer to tit 
objection, that by the word ¶ portion] was to be meant a {un 
to be paid in groſs. | 


S-c514y, That of (a) Foy verſus Gilbert, decreed by Lor 
1ace!:5field, and affirmed by the Houſe of Lords, where a oy 
term was kaiited to raiſe 1500/7, for daughters portions * 
rents, iſſues and profits, or by leaſing for one, two, or three 
lives at the old rent; and decreed that the dĩrecting the po- 
tion to be raiſed in this particular manner, implied a neg 
tive, that it ſhould be raiſed in no cther manner, and therefor! 
not by mortgage or ſale, nor any more money be raifed tt 
the 15007. without intereſt; which was exactly the ſame wi 
the principal caſe, an inſtance of a portion to be raiſed by xt 
ception of profits without intereſt: and his Honor concludes 
that there was not one fingle precedent where a ſale had be- 
decreed of a truſt term for a portion appointed to be raiſes ? 
rents and profits, and no time limited for payment. 


The Lord Raymond relied much on the intention ©& = 
maker of the ſettlement, which appeared to be plainly for p- 
1 the eſtate in the male line of the family; ſo that br 
could be no deſign to extend the power for raifing portion® 


2 


d aus- 
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daughters to a ſale or mortgage; conſequently ſuch power Everyn v. 
being neither expreſs or implied, nor any time limited for the EVELYN, 
payment of the portions, it would (he thought) be extreme 

hard for the court to decree that which would prove the 

deſtruction of the eſtate, againſt the intention of the party (1). 


e po. 

neg. 
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(1) Reg. Lib. A. 1731. fol. 259. 


Prom which decree, ſo far as it related 
to the raiſing the daughters portions, 
there was an appeal to the Houſe of 
Lord:, but on the 2d May 1733, the 


parties on both ſides came to an agree- 
ment, 4 Bro. P. C. 109, which agree- 
ment was confirmed by act of parlia- 
ment. 7 Geo, 2. 


DE 


[ 674 ] 


Caſe 208. 


Mol. 259 

2 Eq. Ca. Ab. 
131. pl. 4- 

(a) Vide ante 
358. 

It a parent 
makes a vo- 
luntary convey- 
aace in truſt 
for his children, 
and keeps it in 
his own power, 
or in the hands 
of his agent, and 
it is got from 
him, this ought 
not to bind him; 
but where a 
teme having iſ- 
ine by her frſt 
huſband mares 
a ſuitable pro- 
viſion for them 
before a treaty 
for her ſecond 
marriage; this 
is good, and not 
lizble to be a- 
voided by a i2- 
cond huſband, 


27s ]- 


D E 


Term. S. Trinitatis, 1732. « 

TOS 8 1 het 
75 ; ; A for 

| for 

King ver/as Cotton. her 

to | 

| HE (a) former decree being ordered to be without tho 
- prejudice to any relief which the then | defendant King lad) 
might have, he now preferred his bill againſt the ſever: gift 
younger children of his wife the lady Cotton, by her former this 
huſband Sir Thomas Cotton, and alſo againſt the lady Cotten his that 
wife, to ſet aſide the ſeveral ſettlements made by her before her cove 
marriage with the plaintiff, as being made without his privity, WI wou 
and while ſhe appeared the viſible owner of the eſtate, and MF . 
thereby induced him to marry her ; all which ſettlements were nor 
made by his wife in truſt for herſelf until her ſecond marriage, viſio! 
and afterwards for her younger children reſpeCtively ; but it plain 
being now proved that theſe proviſions by lady Cotton for her how 
younger children were made before her marriage treaty with cont! 
the plaintiff King was begun, and in a publick manner; that Wed { 
ſhe herſelf deſired hey might be publick ; that ſhe made an WF '' « 
entertainment for ſeveral of her tenants, whereat being pre- nes 
ſent, ſhe acquainted them her younger ſon Stephen was to be ide, 
their landlord, in caſe ſhe married again, and if ſhe * married, nick 
her ſecond huſband ſhould marry her for love; and it appeat- eden 
ing that ſhe had reſerved to herſelf out of theſe voluntary ſete wends 
tlements, her original jointure made by Sir Thomas Cott, In 
(being 420. per annum rent-charge;) that ſhe had nine dave r 
younger children by her former huſband Sir Thomas, who, i . ot 
beſt, were very ſlenderly provided for; and farther that, the truſtee 
plaintiff Mr. King, when he married lady Cotton, was in ve reif 


mean circumſtances, an half-pay lieutenant in Jreland, my 10 
two ſons by a former wife, and that he had a conſiderable un | 
of money with lady Cotton, as ſhe had been executrix and t. 


| | 1) 1 
ſiduary legatee of her former huſband Sir Thomas ; ſo that! 3 
was evident there had been no fraud or impoſition on the arties n 


plainti 
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plaintiff Mr. Xing, who did not ſo much as pretend he could Kine v. 
make any ſettlement or jointure on lady Cotton: CorToN, 
For theſe reaſons the Lord Chancellor diſmiſſed (1) the 
plaintiff Mr. King's bill, as to that part of it which ſought to 
et aſide any of the ſettlements made by lady Cotton in truſt for 
her younger children; ſaying it was a very reaſonable thing 
* for a widow, while it was in her power, to make a proviſion 
for her children by her former huſband, and this being before 
her treaty of marriage with Mr, Aing, it had been impoſſible 
to have aſked him to be @ party thereto, he not being then 
. thought of; that though an aſſignment had been made by the 
Ling lady Cotton only to a friend, and not a child, a mere voluntary 
eral WE Lift before the marriage-treaty, in a caſe ſo circumſtanced as 
-mer bis was, might be binding; and as to the South-ſea ſtock, 
5 though there was no actual aſſignment by deed, but only a 
eher covenant to transfer, yet this was ſuch an aſſignment as 
vity, WR ould bind Mr. Xing; for it was not like a bond from lady 
and Cotten to pay money, ſince here Mr. Xing was to pay none, 
were nor to part with any thing which was his, it was only a pro- 
riage, viſion made by lady Cotton before her marriage treaty with the (| 6y6 ] 
but it plaintiff, that in caſe of her marriage ſuch a part of her eſtate 
or her mould go to her children, which was but reaſonable and yet, 
wid contrary to this proviſion made for the children, he himſelf 
that 14 ſold this ſtock and received the money, beſides a farther 
de an of 10007. Szuth-fea ſtock which lady Cotton had not af- 


ed; that here the younger children had the Jaw on their 


pre- 
5 a » . 
-to be de, and had recovered damages in an action of covenant, 
niet ich benefit he could not take from them. Note; They 
peu. «covered not only the value of the ſtock, but alſo all the divi- 
iry fe. zends ſince the ſecond marriage. 

Cetton [n this caſe one point aroſe, concerning which the court 
ad nine de no opinion; and it was this: lady Cotton a jointreſs for 
who, * of an eſtate at Eaſber in Surrey, demiſed the ſame to 
hat, de I ruftces for ninety-nine years, if ſhe ſo long lived, in truſt for 
in * rlelf during her widowhood, and after her marriage, then in 
ind, bi cult for one of her younger ſons John Saliſbury Cotton, and the 
able (ul Ws 3 
and ſt- / . ; | 89 

chat TY, in Hil. 1733; the cauſe having in diſpute. Reg. Lib, A. 1 
0 3 over from time to time, that the 121. 

on itt *11e5 might accommodate the matters 
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heirs of his body, and if he died without iſſue, the remainder 
in truſt for her next younger fon the defendant Linch Saliſbury 
Cotton; John Saliſbury Cotton died without iſſue and inteſtate, 
and the queſtion was, whether the truſt of this term ſhould go 
to his mother as adminiſtratrix to him, ſubject to the ſtatute of 
diſtribution, or to.the next ſon in remainder ? 


It was inſiſted for the lady Cotton, that in the limitation of 
the truſt of the term to John Saliſbury Cotton and the heirs of his 
body, with remainder over, ſuch remainder over _ only of 
a truſt of a term, was void. 


On the other ſide it was contended that the only reaſon 
why. the truſt of a term could not be limited to one and the 
' heirs of his body, with remainder over, was, becauſe this 
would make a perpetuity ; but here could be no perpetuity, in 
regard the whole term was to determine whenever lady Cotton 
ſhould die, juſt as if ſhe had made a leaſe of her jointure lands 
to a truſtee for ninety-nine years, if ſhe fo long lived, in truſt 
for A. and the heirs of his body ; but if A. ſhould die without 
heirs of his body, living lady Cotton, then to B. this had been 
good. Ideo guære. tho? it ſeems rather to be a good limitz- 
tion of the truſt, and within the reaſon of the duke of Norfelt's 
caſe, and the ſeveral other ſubſequent reſolutions PR 
7 | 


. : 


Term. S. Michaelis, 173 


Sir Edward Manſell, Bart. Plaintiff ; 


Rawleigh Manſell, Eſq; & al, 88 


marthenſhire of 16 30 l. per annum, made his will dated the 
zoth of November 1683, and deviſed the premiſſes to truſtees 
(Sir Edward Manſell and Arthur Manſeli) and their heirs, to the 
uſe of his filter Dorothy Loyd widow for her life, remainder to 
the ſaid truſtees and their heirs during the life of Dorothy, in 
truſt to preſerve contingent remainders, remainder to the uſe 
of the firſt, Ge. ſons of Dorothy in tail male ſucceſſively, re- 
mainder to the ule of the teſtator's couſin Edward Manſell in 
fee; ſoon after which the teſtator dying without iſſue, Dorothy 
Lyyd the deviſe for life, enters and intermarries with Sir Ed- 
ward Manſell the plaintiff's father ; afterwards Sir Edward 
Hanſel and Dorothy his wife, together with Edward Manſell 
the remainder-man in fee, join in a feoffment to truſtees to 
the uſe of Sir Edward Manſell the huſband of Dorothy and his 
heirs, and covenant by the ſame indenture to levy a fine at © 
the next grand ſeſſions to be held for the county of Carmar- 
ten, to the ſame truſtees, and to the ſame uſes. The truſtces 
tor preſerving the contingent remainders in the will, by in- 
dentures of leaſe and releaſe dated the 2 3d and 24th of 7uly 
1086. conveyed the premiſſes to Sir Edward Manſell the huſ- 
band of Dorothy in fee, ſhe at that time being enſient with a ſon. 
On the 7th of AHuguſt following, dame Dorothy bad iffue by 
dir Edward Manſell her huſband, a ſon, the plaintiff (now) Sir 
Edward / Manſell, and afterwards ſeveral other children; ſub- 
lequent to which Sir Edward Z4anſell the father made his will, 
and being ſeiſed in fee of diverſe other lands beſides what was 
the Vaughan eſtate, deviſed all his lands and tenements in ge- 


veral 
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Caſe 209 * 


Lord Chan- 

cellor KING, 
Chief Juſtice 
RaymonD, 

Lord Chief 

Bzron ReEv- 
NOLDS. 


Ca, temp. Tal. 
252. A. 

2 Eq. Ca. Ab. 
747. pl. 6. 


748. pl. 2. 
Truſtees for 


ſupporting con- 
tingent remain- 
ders joining to 
defiroy them, 
guilty of a 
breach of truſt, 
and no diverſity 
whether the ſet- 
tlement be vo- 
luntary, or for 

a valuable con- 
fideration, or bx 
will only. 
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ManstLL v. neral words to his ſon the plaintiff for life, remainder to his 


MANSEkLL. 


680 J 


firſt, Sc. ſons in tail male ſucceſſively, remainder to the 
ſecond ſon of Sir Edward Manſell by Dorothy for life, with 
remainder to his firſt, Sc. ſons in tail male ſucceſſively, and 
died leaving ſeveral ſons. Dame Dorothy his wife alfo died. 


The plaintiff the eldeſt ſon of the marriage being barred at 
law of his remainder in tail by the joining of the truſtees be. 
fore his birth, brought his bill to have the benefit of the will of 
his uncle Edward Vaughan, whereby the premiſſes were de- 
viſed to his mother Dorothy for life only, remainder to truſtees 
during her life to preſerve contingent remainders, with re- 
mainder to her firſt ſon the plaintiff in tail; and that the 
plaintiff might have the benefit of the ſettlement, and be rein- 
ſtated in the premiſſes, as if there had been no breach of truſt. 


This point, (viz.) whether truſtees for preſerving contin- 
gent remainders joining before the birth of a ſon in deſtroy- 
ing them, were guilty of a breach of truſt? being a matter of 
great conſequence, was reſerved for the opinion of the court 
who now, with the concurrence of the Lord Raymond Chief 
Juſtice of B. R. and the Lord Chief Baron Reynolds, de. 
creed the fame to be a breach of truſt in them. And herein, 


1/1, It was reſolved, that the feoffment and fine by Sir H 
ward Manſell and Dorothy his wife did not deſtroy the contin- 
gent remainders to the firſt, Ic. ſons of Dorothy, but that the 
right to the freehold in the truſtees did ſupport them. 


24ly, That when the truſtees joined in the leaſe and re- 
leaſe to Sir Edward Manſell (the plaintiff's father) and his heir, 
this defiroyeg the contingent remainders. 


24, That the joining of the truſtees to deſtroy ſuch re- 
mainders was a plain breach of truſt ; and tho? this had not been 
before judicially determined, yet it ſeemed to the court, il 
common ſenſe, reafon and juſtice, to be capable of no othe! 
conſtruction: for when truſtees are appointed to preſerve 
eſtate in a family, and for no other purpoſe, and they, inſtes 
of preſerving it, do a wilful act with an intent, and in order p 
deſtroy it, how can this be otherwiſe than a plain breach 0 
truſt, or how can it be rendered clearer than by barely putt 

| the caſe? ſhould the court hold it no breach of truſt, or paß! 


by with impunity, it would be making proclamation, yy 
i 
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truſtees in all the great ſettlements in England were at liberty MastsETL v. 

to deſtroy what they had been entruſted only to preſerve, Maxs ETL. 

Indeed, where an eſtate is limited to 4. for life, remainder to 

his firſt, &e. ſons in tail, tho? it be a plain wrong and tort in 

him to do any act which will deſtroy thoſe contingent remain- 

ders before the birth of a ſon, notwithſtanding his legal power [ 681 ] 

of doing ſo, yet as in this caſe there is no truſtee, there can be 

no truſt, nor conſequently any breach of truſt, and therefore a 

court of equity may have no cognizance of ſuch a caſe, nor 

handle for relief, the matter being left purely to the common 

law. But to prevent this inconvenience, has the remedy of 

appointing truſtees been invented, on purpoſe to diſable the 

tenant for life from doing ſuch injury to his iſſue, which is 

not a very old invention. Now, as it was a tort in the tenant 

for life, (where there were no truſtees) to deſtroy contingent 

temainders, ſo muſt it more plainly be one in truſtees to join 

in the deſtruction of them, being contrary to their truſt, upon 

which account only is ſuch act of theirs puniſhable in a court 

* | If the perſe 
Then as to the remedy : had the premiſſes been conveyed es 


claiming under 


to one without notice and for a valuable conſideration, ſuch e ee, 0 
purchaſer muſt have held the lands diſcharged of the truſt, tice of it, then 


| . > the ſub- 
and the ſon of the marriage who was injured by the breach of 1 * 


truſt, have taken his remedy againſt the truſtees only, who cut f lo if the 
; conveyance be 
would have been decreed to purchaſe lands with their own voluntary, or 


. ith — 
money, equal in value to the lands fold, and to hold them able pos 


upon the ſame truſts and limitations as they held thoſe fold by — 3 
them, But even in caſe of a purchaſe, if the purchaſer had luable confider- 
notice of the truſt which the truſtees were ſubject to, as an- * _ 
| nexed to their eſtate, ſuch notice would have made him liable purchaſer will 

to the ſame truſt ; ſo if there had been a voluntary convey= diſcharged, and 


ance made of this eſtate, tho* without notice, the voluntary 3 
Srantee would have ſtood in the place of the grantors — o> the 
and have been liable to the truſt, in the ſame man- 

ner as the truſtees themſelves were : but in the preſent caſe it 

is much flronger ; for here was not only notice of the truſt, 

but the conveyance itſelf voluntary, and made to Sir Edward 

Manſell the plaintiff's father (who was the tenant for life) [ 682 ] 
and was himſelf particeps criminis, nay one for whoſe ſake and 

tereſt all this had been done. So that the lands conveyed 


by theſ: truſtees muſt now remain liable to the ſame truſts, as 


they 
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MauSELL v. they were when the truſtees joined in the conveyance to Sir ; bread 
32 8288885 Edward Manſell. . 
As to what has been mentioned from Pollexfen's Rep. 250, and he 

« that truſtees were never puniſhed in equity when they broke truſt; 


«their truſts,” that was ſaid by Mr. Polexfen when of coun- de (aid 
ſel, & arguends only; and it is obſervable, that ſtill this ſaying the heir 
admits it to be a breach of truſt, which of courſe ſeems puniſh- the life 
able in a court of equity, However, to outweigh this, there ty, more 


(a) Vol. 1. 45. is the caſe of (a) Pye and Gorge reported in Salt. 680. which Nd as 


683] 


another for any valuable conſideration, without notice, | 
have, notwithſtanding, a remedy againſt them for this breach 


is of greater authority than the dictum of Pollexfen as counſel; e let 
it being there declared by Lord Harcourt (tho? not decreed, 2 t he tho 
the book ſays) that truſtees for preſerving contingent remain. sent 
ders are puniſhable as for a breach of truſt, if they join in: 
conveyance to deſtroy them: and for Enzlefield's caſe in 1 
Vern. 443, 440, where there was a deſtruction of a con- 
tinzent remainder, that was determined only upon the fraud 
appearing therein; beſides, there being no truſtees, there 


marriage 
lens by a 
on, then 
match, t 
ruſtee foi 


could be no truſt, nor conſequently any breach thereof. „ 
herein . 

It has been contended, that tho? in all ſettlements on mit. 9 

riage, or for other valuable conſideration, it would be a breaci * 

of truſt in the truſtees to join in the deſtroying contingent WF  , Mar 

remainders, yet it is otherwiſe in caſe of remainders create! Wl | SC 

by a will, or other voluntary ſettlement ; but in reality it is» Wi _ 


much a breach of truſt in one caſe as in the other; it cannv! 
be denied, but that if I make a voluntary conveyance in tral 
for myſelf, and my truſtees ſel] the eſtate, or convey it t! 


e marria 
ee the t 
ne of the 


of truſt; and whether they do it by a voluntary conveyalc 
or not, is not material, for ſtill every truſtee ought to be 


| 8 T Ns 
faithful to his truſt, [With regard to the cafe of EH [6 
\ 
Elſe) verſus Oftorn, 2 Fern. 754. where the marriage ets ) On th 
* 
ment was to the uſe of the huſband for ninety- nine years, + 3 
a 8 
he ſo long lived, remainder to truſtees during the life of ® er of th 
huſband to preſerve contingent remainders, remainder to tt 1 
co 
wife for her jointure, remainder to the heirs of the body of: * PY 
bu. 99 5e 
huſband by the wife, remainder to the right heirs of the H emainde 
band; which ſettlemept was made by the huſband, and 's the Ji 
o preſer 
| having two ſons, joined with his wife, his eldeſt ſon, a and k ge ag 
truſtees, in a fine, upon which it being objected that this arne 
5 a bless or. I. 


De Term. 8. Michaelis, 1732. 


rn 


> — 
wy 2 
— 


7 = 215. 
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5 breach of truſt in the truſtees, the court 1s ſaid to haye held MansztLLt 2. 
it was not; for that the farſt ſon was in equity as tenant in tail, MANSELL: 
and he having joined with the truſtees, made it no breach of 
truſt: the (a) report of this caſe is not ſatisfactory; It cannot (a) See vol. 1. 
de (aid that the eldeſt ſon, where the remainder is limited to e e 
the heirs of the body of the huſband by the wife, can, during differenth. 
the life of the huſband, have any eſtate veſted in him in equi- 
ty, more than he has at law, [for nemo eff heres wiventis + ;] 
and as to that of (5) Winnington verſus Foley, where lands (3) Vol. 1. 536 
were ſettled on marriage to the huſband for ninety-nine years, : 
if he ſhould ſo long live, remainder to truſtees to preſerve con- 
tinzent remainders, remainder to the firſt, &c. ſons of the 
marriage in tail male ſucceſſively, remainder to the firſt, &c, 
ſans by any other marriage in tail male; the huſband had a 
on, the wife died, and the ſon being about an advantageous 
match, the ſurviving truſtee apprehending himſelf to be a 
ruſtee for all the ſons, would not join in a recovery without a 
ecree, which was accordingly had, directing him to join 
herein; one reaſon of that decree was, for that this, by ma- [ 684 } 
ing the ſon tenant for life inſtead of tenant in tail, would be 

eans of preſerving. the eſtate the longer in the family; but 
ord Macclesfield (then Chancellor) moreover obſerved, that 
e wife of Mr. J7 7nnington the father being dead, there could 
no more contingent remainders within the conſideration of 


be 


e marriage ſettlement, and therefore it was reaſonable to de- 


rol 3 : 
; ee the truſtee to join. But in the prefent caſe there are 
10 . . K | | Ps 
e of theſe circumſtances, no decree for the truſtees to join, 
'C | LS - 
D poibbiy have been obtained here (1). 
oy = With 
and — ——ꝛ— 
be : 1 . 
w ; Note; This particular caſe was obſerved only by Lord Raymond. 
by 10 | | 
(or ) On this ſubject vide Bayer v. to J. Wall in fee—T. C. Barnard had 
T ram, ante, 1 vol. 358.—In Barn- iſſue only one lon, who had obtained 
alyy . 


. Large, before Sir Thomas Sewell, 21 years of age, and the father and ſon 
of tht wer of the Rolls, July 34 1781, now filed à bill againſt Large the truf- 
he ins Barnard, by will deviſed free= tee, and Vall the remainder-man. ſta- 
fand copyhold eſtates to 7. C. Bar- ting that they were defirous of ſuffer- 
tor 99 years, if he ſhould ſo long ing a recovery and limiting the eitate 
> remainder to the defendant Large ſo as to preſerve the contingent re- 
ig the life of J. C. Baraard, in mainders te the ſecond and other ſons 
0 preſerve contingent remainders, of T. C. Barnard, and praying that 
ander to the firſt and other ſons of Large the truſtee might be decreed to 
: Barnard in tail male, remainder join in making a tenant to tho pracipe 
Nor. II. Nn | {a 
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MAaNSELL S. 
Max$SELL. 


De Term. S. Michaelis 1732. 


With regard to the caſe of Pye and Gorge (mentionel 


above) where a third perſon ſettled lands on the huſband for 2 
niacty-nine years if he ſhould fo long live, remainder to a tn 
truſtees and their heirs during the life of the huſband, to ſup. CS. 
| : . . creed t 
pott contingent remainders, remainder to the firſt, Ec. ſon of a 
| . R d . not a 
the huſband by the marriage, rer. nder to the right heirs d Ty Pl 
the huibaad ; the huſband, wife a +. truſtees joined in a (al mp} 
h EF 5 mortga 
of che premiſſes; after which the huſpand and wife dig ,,.. 

: ; 8 | 1 WWinnin: 
without ever having had iflue, a remote heir brought his billty 10 6 
, g > : ; : Nereas 

be relieved againſt this couveyance as à breach of truſt, which Kd 
| Flo 55s n f es 
bill was diſmiſted, for that ſuch remote heir was not intend. 3 
f : of) 

ed to be provided for by that ſettlement ; to bring that deter. EO 
. ; , | . perhaps 
mination to this caſe, it muſt be ſappoſed, that if a fon hal POT 
a9 4 8 f 1 ale 

aiterwards been born, the Lord Chancellor would not have d& 0 

, 13 : a iC app 
clared it a breach of truſt ; whereas his Lordfhip did ther PP 
. a young, t 

a tually declare it to be a dangerous experiment for truſtees Wh 

| $4 | main 
g caſ- to deſtroy remainders which they were appointed h ole + * 
g 1 tO b 

the ſettlement to preſerve, 

ho precei 


The caſe of Plat verſus Fprigg, 2 Vern, 303. where a mu 


OX 


is ſo firor 
very poin 
a breach ; 
n the har 


having mortgaged and incumbered his eſtate, ſettled ite 


hi malclf for life, remainder to truſtees during his life, to pre 
ferve contingent remainders, remainder to his wife for lik 


remainder to their firſt, Oc. ſon in tail; the huſband havin liable 
no iſſue articled to fell to one, who brought his bill for a | L 2 

5 5 ; ; 5 et a 
cite execution of the articles, and to compel the truſtees . 
J he wou 


K — 
— —_——— Ss — — 


—— — 


for that purpoſe, ſubmitting to declare took as volunteers, and were all equi 
the uſes of the recovery to the ſecond to be attended to—His Honor tt 
and other ſons of 7. C Harnard, by conſidered the ſeveral caſes. on this f 
. * . * . . - . o 

way of contingent remainders as limi- ject, and ſaid that from a view of it 
ted by the will, and to limit an eſtate ait jeemec,, that when the eldel! 
7 S 2 6 o . . 4 4 

to a truſtee for the purpoſe of ſupport- tenant in tail is of age and a 
ing and preſerving thoſe contingent re- Mut, and thereby coutraue, mire! 
Winders —His Honor obſerved that az/rozing, the purpoles of the 0 
with reſpect to remainders to remote mint, and in ſome cafes where! 
relations in ſettlements, where the per- has been particular diſtreſs unde 
ſons to whom they were limited were ticular circumſtances, Which og! 


t theſe co; 
li eſtate 1 


not the immediate objects of the parties have induced the truſtee to 9" 


or where they ſtand in oppolition to the court has 1ntertered otherwlie, # 
fir tenant in tail deſiring a reaſonable that in the principal caſe, he VS" 
benefit, conſiſtent with the intentions of upon to diſturb the teſtator's a 
the creator of the limitations, their increly for the ſake of diſturbiug 3 
pretenſons have not been much con- which he favs no reaſon, anc 6 

üdercd—but in the principal cafe all the bill wich colts, 


-* 
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join in conveyances; and it appearing that the mortgagee 


MANSELL vv. 


threatned to enter, and forecloſe, and the wife of the vendor MaNSELL. 
conſenting in court to a ſale, the truſtees thereupon were de- 
creed to join: now it is to be obſerved, F:7/?, that there did 
not appear in this caſe . er to have been iſſue, Secondly, 
That the mortgagee mignt have ſwallowed up all by his 
mortgage. And, Thirdly, that (as was done in the caſe of 
Minnington verſus Foley) the truſtees were decreed to join A 
whereas no ſuch circumſtances are found in the preſent caſe : 
beſides where the huſband and wife were much in years, had 
ao proſpect of iſſue, and the eſtate in debt, the courts may 
perhaps have formerly gone ſo far as to decree truſtees to join 
in a ſale, which however was going too far; but the principal 
c. appears with a quite different aſpect, the married couple 
"WE young, the wife enſient when the truſtees joined to bar the 
"WF :cmainders, and the conveyance by the truſtees made on pur- 
Y poſe to bar this child then ſo near its birth: ſo that were there 
no precedent for relief, yet the reaſon and juſtice of the caſe 
ny is o trong, that unleſs precedents could be produced in the 
very point againſt it, the act of the truſtees ought to be deemed 
de breach of truſt, and puniſhed as ſuch; and therefore the land 
Wn the hands of the voluntary grantee mult be affected with, 
wü ad liable to, the truſt. | 
1 Let all parties join in making ſuch an eſtate to the plaintiff, 
she would have been intitled to under Mr. Yaughan's will, 
71] f theſe contingent remainders had not been deſtroyed, that is, 
IP"! c(cate in tail male, Sc. (1). 
Of 
ks i | | phe — — 
a ; (1) Reg. Lib. B. 1732. fol. 76, 
abou 
aten 
6 fel 
ere! 
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Caſe 210. 


Argument of 
Sir JoSzPH 
JEKYLL, 
Mater of the 
Rolls. 


2 Eq. Ca. Ab. 
293+ pl. 20. 
One poſſeſſed of 
a term deviſes 
it to A, for life, 
remainder to his 


firſt, &c. ſon in 


tail ſucceſſively, 
re mainder to 
his daughter, 
2nd if A. mall 
have neither ſon 
nor daughter, 
then fo J. S. 
A. dics having 
never had a fon 
or daughter; the 
deviſe over to 
J. S. is good. 
686 


687 J 


on bond, he brought his bill ſor an account of the periot 
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is migh 

* Edward Stanley, Plaintiff, mitat 
ratio! 

Sir John Leigh Adminiſtrator of 1 # 
Francis Leigh by Bill of Re- e Defendants, ” le 
vivor, and Chriſtopher Huſley, e 
"HE caſe is this: Derothy Lennard poſſeſſed of lands in Up. 
Surrey for the reſidue of a term of 500 years, on the 290 the uſu 

of July 1729 made her will, and deviſed theſe lands to the de. teltatri 
fendant Huſſey for the remainder of the term, in truſt to raiſe 2585 0 
money by ſale or mortgage to diſcharge her debts and legs. paymer 
cies, and aſter payment thereof, to permit her nephew Frarci! Wi now th 
Leigh and his aſſigns to receive all the rents and profits of the death o 
premiſſes (deducting an annuity of 100 J. per annum given to that cor 
her mother) for ſo long of the ſaid term as he ſhould happen | The 
to live, and after his deceaſe to the uſe of the firſt fon al eis Leigl 
Francis Leigh, and the heirs male of the body of ſuch firſt ſon, ii been rev 
and in default thereof, to the ſecond and other ſons of Fran miniſtra! 
Leigh ſeverally, and reſpectively in order and courſe as the as to the 
| ſhould be in ſeniority of age, and priority of birth, and the f. whether 
yeral heirs male of the reſpective bodies of ſuch fon and fon; the plain 
and in default of ſuch iſſue, to the uſe of the daughter ard limitatio! 
daughters of Francis Leigb, and if more than one, to i Lam o 
divided amongſt them ſhare and ſhare alike at their ages d the defend 
twenty-one or marriage; and in default of daughters, ore plaint. 
caſe of their death before their age of twenty-one or matrug Toms 
then to the ufe and behoof of the plaintiff for the then rehv® [tends to 2; 
of the term, The teſtatrix gave her mother an annuit? et us ſee 
1001. per annum for her life, and to the plaintiff 200% vord or ter 


ſides ſeveral other legacies, making Francis Leigh execuiu, ance or fo; 
| Ale longer 
and ſome ſh 
f inheritan 
Qually abh 
ug other ; 

bat would 
Ver, or for 
aud to anot 
ade, to wh 


The 10th November 1729, the teſtatrix died, and the 6% 
fendant Huſſey declining to act, Francis Leigh entered on Þ 
jeaſehold premiſles, and poſſeſſed other parts of the periom 
eſtate. The teſtatrix being indebted to the plaintiff in ook 


eſtate, and for a ſatisfaction of his debt and legacy; and ui 
ſatisfaction of all the debts and legacies, that ſuch ſurplus 


the leaſchold eſtate as ſhould not be ſold for that pu 
| ai 
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micht be ſettled according to the will, inſiſting that the li- gangs . 


mitation to him of the leaſchold eſtate was a good limj- 
tation. „ 5 

Francis Leigh by his anſwer inſiſted that the limitation of 
the leaſehold eſtate to the plaintiff was void, and that if the 
ſaid Francis Leigh ſhould die without iſſue, it would go to his 
executors. 

Upon the firſt hearing of this cauſe, 1/} December 1731, 
the uſual directions were given for taking an account of the 
teſtatrix's eſtate, and of her debts and legacies, for ſale of ſo 
much of the leaſehold eſtate as ſhould be neceſſary for the 
payment of ſuch debts and legacies; and the conſideration 
how the ſurplus of the leaſchold eſtate ſhould go after the 

| death of Francis Leigh without iſſue, was reſerved till after 


| that contingency happened, 

. The contingency has ſince nl by the. death of Fran- 
Leb, without having had any iſſue, and the cauſe has 
3 been revived againſt the now defendant Sir John Leigh his ad- 
5 miniſtrator; and being brought again ta hearing for directions 
" UI the point reſerved by the former decree, the queſtion is, 


whether the limitation of the truſt of the leaſehold eſtate to 
| the plaintiff by the will of Dorothy Lennard be a good, or void 
limitation ? 

Lam of opinion it is a good limitation, and chat the truſtee 
the defendant Huſſey ought to aſſign the reſidue of the term to 
the plaintiff, 

To make this limitation void it muſt be aſſerted, that it 


I% 

wa eas to a perpetuity ; now, in order to examine this aſſertion, 
Ye us ſee what is a perpetuity, A perpetuity, as it is a legal 
1H ord or term of art, js the limiting an eſtate either of inherit- 


ance or for years, in ſuch manner as would render it unalien- 


and ſome ſhort or reaſonable time after. I have joined eſtates 
f inheritance and for years together, becauſe the law does 
guaily abhor what is called a perpetuity in the one as in 
F< other; the reaſon of which abhorrence is, the miſchief 
hz: would ariſe to the publick from eſtates remaining for 
er, or for a long time unalienable or untransferrable from one 
41d to another, being a damp to induſtry, and prejudice ta 
a, to which may be added the inconvenience and diſtreſs 
Naz that 


Aale longer than for a life or lives in being at the ſame time, 


Leigh. 


638 


Definition of a 
perpetuity, 
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STANLEY v. 


LrI GH. 


[ 689 J 


{a See the end 
ot Chan. Ca. 
and theic De 32. 
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that would be brought on families whoſe eſtates are ſo fetter. 
ed: now this inconvenience and miſchief are the ſame, let 


the right or intereſt in the eſtate to be limited be what it will, 


Had this been conſtantly attended to, there would not have 
been ſuch a diſtinction in the doctrine of perpetuities between 
the limitation of a fee-ſimple eſtate, and that of a term for 
years, as hath ſometimes been made. If any diſtinction was 
to be allowed, I ſhould have thought the law would rather, or 
with more ſtrictneſs, have guarded againſt perpetuities in fee. 
ſimple eftates, than in terms, ſince there might be an indefinite 
perpetuity in an inheritance ; but there can be no ſuch thing 
in a term, the expiration thereof putting an end to all limita- 


tions whatſoever carved out of it. 


But the blending the old notion of the infirmity or mean- 
neſs of an eſtate for years (by the common law always in the 
power of the freeholder) with the notion of a perpetuity, 
things diſtinct in their nature, (I conceive) begot confuſes 
ideas, and it was thought a man might not have ſo much 
power over a term for years, as over a fee-fimple eſtate. 
This diſtinction is exploded in very ſtrong terms by the 
Lord Nottingham, in duke of Norfell's cafe (a), where 
he calls it, * a diſtinction in wers, and ſays, there is no 
ce real difference but what mankind will laugh at; ſhall not 
% man, faith he, have as much power over his leaſe 2 
over his inheritance? This were an abſurdity altogedhe 
„ inſuperable.” Now it cannot be pretended but that ti! 
ſame limitations as are in the preſent caſe, which is of à term, 
would have been good if they had been of an inheritance, 20 
yet that would have gone a little farther towards a perpetult); 
for the ſons, though not in /e, muſt all have taken oe 
after another, and none of them could have barred the remain! 
ders but by a recovery, which requires time, and cannot be 
done in an inſtant; whereas in this caſe, the firſt ſon wouls 
upon his birth, have had the whole reſidue of the term ſubjed 
to the precedent intereſt veſted in him, and it could never nate 
gone over to any in remainder, if he had died before his 2870 
twenty-one, but his executors or adminiſtrators would havehal 
it, who would have aliened or aſligned it inſtantly. If be 
had liv:d till twenty-one, ſo might he have done. T liis 8 
therefore farther from a perpetuity than if the like limitatios 


had been of a fee- ſimple eſtate. 7 ; 
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Again, Let us ſee what is the common courſe of ſettling wy ng: * 
terms for years, to which great regard is to be had, and of The common 
which having informed myfelf, I find it ufual in marriage ſet- 82 
tements to limit them thus: to truſtees for the whole term, ears. 
in truſt to permit the huſband and wife and the ſurvivor, to [*6g0 } 
receive the rents and profits during fo long of the term as 
they ſhall live, and after the death of the furvivor to per- 
mit the firſt ſon of the marriage to receive the rents and 
profits till he attains twenty-one, aud if he attains that 


age, then the truſtees to aſlign the reſidue of the term to bim; 


but if ſuch firſt ſon dies under twenty one, then in truſt for 
the ſecond and other ſons in hike manner, and if no jons, then 
in truſt for the daughters, or any other perſon as ſhall be 


„agreed between the parties. This too is apparently going 
ne farther towards a perpetuity than the preſent deviſe, T 
2 But it is objected, that the deviſor, by the limitations over | 
m in default of heirs male of the firſt ſon, intended a perpetuity, it 
Y and ſuch intention of his ſhall make the farther limitations 115 
Ns void, Now ſuppoſing the deviſor did intend a perpetuity, it * 
FE would be very ſtrange, if for that reaſon only, the Jaw ſhould B 
- mace thoſe limitations void; for if they do not really tend to a | 
* perpetuity, the bounds which the Jaw has ſet to extraordinary * 
* deviſes or limitations of terms for years, are not tranſgreſſed, 1 
or are its rules violated ; ſo that the intention is vain and K 
.. fruitleſs, and conſequently can or ought to have no operation g 
; tall. Burl think it cannot be afirmed, that the deviſor in i 
* we preſent caſe bad any ſuch intention, if he knew the law, j 18 
= could not intend 0 : he takes notice that his only intereſt 2H 
* das a term, and the limitation of the truſt of that term to the | N 15 
en of F. Leigh, and the heirs male of ſuch firſt fon in [ 691 J Bi 
. N (if the contingency happened, and there was a 1 
„en) would ablolutely have given bis fon the whole reſidue of E 
*. te term, ſubject to the precedent limitations; for the words WEE": 


te the firſt ſen and the heirs male of his body, do not operate as a 
I "Hitation of the time or duration of the eſtate, but as an ab- 
ie diſpoſition of the term, agreeable to what the Lord Mit- 
ig ham ſays in the duke of Norfelt's caſe, p. 34. and though in 
Wis the law preſumes a man to be nps concilii, and will 
$*Quate his intention, in limiting an eſtate where he has 
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Fil STANLEY v. expreſſed himſelf improperly; yet will he not be preſumed to and 
4 LEIGH, be ignorant of the legal operation of words made uſe of in one Lord 
1 of the limitations, in order to defeat the other; this would be clear, 
3 railing a preſumption to a quite contrary purpoſe from what life, 2 
> the law intends. tb 
I Another objection to the plaintiff's title is, that the limita. der is 
F tion to him is poſtponed to the ſons of F. L. and to the daugb- like a 
2 | ters arriving to twenty-one or marriage; and (ſay they) there farther 
5 | might have been a poſthumous ſon, and if no ſon, a poſthu— being 
b mous daughter, or one who might not live to twenty-one vr his ſon 
* marriage, and ſo the contingency, on which the limitation . de had 
5 to the plaintiff was to take effect, might not happen within pect a 
| | the compaſs of a life. | ilue, t 
3 | to be v 
. As to the cafe of a poſthumous child, that is a contingency | 
5 which muſt happen within a ſhort time after the death of the I muf 
| father ; and this objection was taken notice of and diſallowed 00 Bac 
1 by the Lord Cowper in Higgins and Bowler, which I ſhall have mainde 
4 occaſion to mention more largely by and by; beſides, a longer WF Seat 
i time, a year beyond a life, was allowed in the caſe of Li: PRE 
* and Carew, adjudged in the Houſe of Lords, Shower's Ca ey. it 
„ [ 692 in Parliament 137. As to a daughter's arriving at twenty. l 
5 one or marriage, that is a contingency which mult happen 4 if the 
3 within a reaſonable time after the death of the father, and de leco 
3 indeed prevent the power of alienation no longer than the m 1 4 
® law would da if there were no ſuch contingency expreſled, 3s authorit 
A (a) See thecaſs it (a) has been held in this court. This objection therefore, eonfider 
4 | 1 that the contingency on which the plaintiff's title is to depend, "wn ani 
A 4216 might not happen ſtrictly within the compaſs of a life, is war 
7 no weight. | N 
os | obtained 
'J Let us now ſee what authorities there are on one fide « [beſides 
L the other to guide us in the preſent caſe ; all thoſe then . 3 8 
I judged which any ways concern the preſent queſtion, ver WR 8 
3 taken notice of and thoroughly canvaſſed in the duke of M. es 
| falt's caſe ; I ſhall mention but ſew of them, and reſer to ws to 
* book for the reſt, opinion 1 
1 I obſerve, that tho' the caſe of Chili and Baily, which m over a te: 
. ; be urged as an authority for the defendant, is not only denied Hons or re 
| to be law by the Lord Nottingham in the duke of Narfoli's cat hich is 
'þ but alſo by the court of king's bench Mich. 5 M. & H. , and 


De Term. S. Michaelis, 1732. 
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and Archer, Salk. 225; yet there are two others which the STantzy 2. 
Lord Nottingham admits, and goes ſo far as to call plain and Laion. 
clear, and they are theſe: if a term be limited to a man for 3 
life, and after to his firſt and other ſons in tail ſucceſhvely, ; 

and for default of ſuch iſſue, the remainder over, ſuch remain- 

der is void, tho? there never were a ſon born, for that looks 

lice a perpetuity, Sir Milliam Backhur/?'s caſe: yet one ſtep 

farther, (ſays he) and that is (a) Burgiſs's caſe, where a term (e) Med. 215. 
being limited to one for life, with contingent remainders to 
his ſons in tail, with remainder over to his daughters ; though 
he had no ſon, yet becauſe it was foreign and diſtant to ex- 
peR a remainder after the death of a ſon to be born without 


iJue, that having a proſpect of a perpetuity, was alſo adjudged 
| to be void. 


U muſt obſerve as to the firſt of theſe caſes, which is that of C 693 

% Backhus/t verſus Bellingham, reported in Poll, 33, the re- (%) or Back» 

mainder of the term held to be void was after limitations to 

| 2 great many perſons, and to their firſt and other ſons re- 

\pectively, and the heirs male of their reſpective bodies; nor 

Joes it appear by Pollexfen's report, but that ſome of thoſe 

-ontingent limitations to the firſt and other ſons had veſted, 

97 if they had not, ſtill that particular is not taken notice of: 

die ſecond indecd, (viz.) that of Burgiſs and Burgiſs, reported 

m 1 Mad. 115. 1 Chan. Ca. 229. and Poll. 40. is a full 

authority for the defendant in this caſe ; but then it is to be 
conſidered, that this was a decree of Lord Nettingham's 

enen, and at the time when the principle laid down by him 

” aiterwards in the duke of Noerfell's caſe, of a man's having 
much power over a term as over an inheritance, had not 
obtained, nor is it very probable that it did occur to him; 

beſides, it is eaſy to imagine he would make large conceſſions, 

in order to leſſen the number of the reſolutions which he was 

to er counter in the duke of Norfoit's caſe : theſe conceſſions 

too were made in the firſt argument; and any one that reads 

his ſecond argument, will find that he grows ſtronger in his 

Opinion upon that point, of a man's having as much power 

ver a term as over an inheritance, After all, theſe conceſ- 

ons or reſolutions muſt be tried by the reaſon given for them, 

which is ſingly in the firſt caſe, that ſuch limitations look 

like, and in the ſecond, that Pg have the proſpect of, a per- 


petuity ; 
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Sr aF . Petuity; now it is very ſtrange, that the Jimitation 2 man 
Leicn. makes of his eftate ſhould be void, becauſe it labs lite a per- 
petuity, when ſurely the law mult be formed on realities, and 

not upon the et or appearances of things; it is equally ſtrange, 

that ſuch a limitation ſhould have a reed of a perpetuity, 

which it is impoſſible ſhould ever terminate in 2 perpetuity; 

694 J this I think is ſufficient to invalidate the authority of the 
refolutions, eſpecially when they run counter to the whole 

tenor of the Lord Nettisgbam's reaſoning in the duke d 

Nrü's cate, and ſeveral other reſolutions there cited, pu- 

ticularly Ned and Sounders cafe much relied on by hin, 

which I ſhall mention dy and dy, nd alio to a reſolution 2 

point in the rake of Higgins and Dealer, reported in Salb. 155. 

2 Hex. boo. but of which I have a farther manuſcript report. 
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Now it is c>iervable with regard to this laft caſe, that thourt 
ene two printed books differ in wording the limit ations, m2 
tdey agree in the point reſolved by the Le Comper, and ths 
onlv one argued before him, which was, that the Jimications 
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for lie, remainder to the fri? and other fons 2 te beit: 
their bodies reſpectively, remainder to the daughters, wert 
good, and there happening to be no ſon, the limitation to ae 


22 aghters would take etfect. 


This was vpon a Semarrer to a dil} brought in dia 
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feoort which I have ſays, Lord Chancellor took it with (a) STzxr.zy . 
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into which the demurrer was put 
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that where the Jimitation ever veſted in the 


n, ſuch limitation is good. As to what is ſaid 
the caſe in Salk. that upon reading the ſettle- 


ment it appeared tobe, © that in default of iſſue male of the bo- 


wand (that is the father) then to the daughters, 

on hi limitation to the daughters was held to 
could be no ingredient in the judgment of the 
arguing a demurrer, the court cannot go out 


dings; this mult therefore be a miſtake, and L 
ii: wes read, and not the deed. 


in was an amended 


thus, 28 I have it from the record: 
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STaxrtty v. the rents, iſues and profits of the premiſſes ſhould be enjoxet 


L᷑IGA. 


697 


by the executors, adminiſtrators and aſſigns of Henry, Thy 
marriage took effect, and there was iſſue of ſuch marriage 
only a daughter Elizabeth, who ſurvived her father, and died 
inteſtate in the life-time of Mary ber mother; Alice afterward 
died, and made the plaintiffs executors of her will, and the 
plaintiffs had then got adminiſtration to Henry ; after th 
death of Alice, Mary the mother enjoyed the premiſſes many 
years, and dying inteſtate, her brother the defendant Dauly 


was her adminiſtrator. 


The plaintiffs by their bill inſiſted, that the limitation to the 
daughters, which was to ariſe in default of iſſue male of the 
marriage, and much more the other ſubſequent one to ariſ 
in default of daughters, were void both in law and equity, 
and that they neither did nor could ſubſiſt, but that upon the 
death of Henry Higgins and Mary his wife, without any fon 
or ſons, the leaſehold eſtate did reſult back to the executors 
of Alice Higgins, from whom the term came; therefore the 
bill prayed, that the defendants might aflign the premiſſes to 


the plaintiffs, deliver up the writings, and account for the 


profits. On this title ſolely it was that the plaintiffs relied, 
and it is obſervable, that the bill diſaffirms any title in the 
plaintiffs as repreſentatives of Heary, by inſiſting that all the 


limitations which were to ariſe in default of iſſue of the fir 


jon were void, and conſequently that the implied limitation ts 


Hemy and his iſſue on the body of Mary was void, as well u 


thoſe to the other ſons and daughters: this was the caſe 01 
which the demurrer was argued, and over-ruled in the male 
ner I have now mentioned. The defendants afterwards put 
in an anſwer, by which it appears, that the defendant Dow 


vas adminiſtrator to Elizabeth the daughter, and chat the 1. 
miniſtration to Henry, which had been granted to the plain 


1 
riffs, was repealed, and granted to the defendant Dru, 
With only this variation, the cauſe came on to be heard the 


Zoth of May 1508, and, as appears by the Regiſter's bod, 
the court then declared, that as the plaintiffs claimed be 
reſidue of the term only by way of a reſulting truſt, the im: 
tation to Henry, his executors, adminiſtrators and ag" 


was a ſufficient diſpoſition to prevent a reſulting truſt for te 
benefit of Alice, and therefore diſmiſſed the bill, 
| | bun 
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Upon this ſtate of the caſe theſe obſervations ariſe, 


1/7, That upon the frame of the bill the point reported, 
(viz.) whether the limitation to the daughter was a good 
limitation, came properly in queſtion. 2h, That the plain» 


tiffs did not rely on their title as repreſentatives of Henry, for 


| they had diſaffirmed it by their bill, and had reaſon to do fo, 
for though they got adminiltration to Henry, they could not 
hold it, but it was repealed, and granted to the defendant 
Dowler. Za, That the poiot determined at the hearing was 
conſiſtent with the opinion "of the court on arguing the de- 
murrer, for it adjudged the limitation to the executors, ad- 
miniſtrators and aſſigns of Henry, a ſufficient diſpoſition to 
prevent a reſulting truſt, which could not be, if the limi- 
tation to the daughters and all thoſe to ariſe on default of iſ- 
{ce of the firſt fon, as the plaintiff inſiſted, were void, 


This is therefore a full authority for the plaintiff in the pre- 
ſent caſe, and ſo I think is the caſe of Mod and Saunders, Poll. 
35. and cited (but ſhortly) by Lord Nettingham in the duke of 

orfolk's caſe, jo. 37. where the truſt of a long term is limit- 
ed thus: to the father for ſixty years, if he live ſo long, then 
to the mother for ſixty years, if ſhe live fo Jong, then to 
truſtees to aſſign to John the ſon, in caſe he ſurvived his father 
and mother, for the reſidue of the term, but if he died before 
aſſignment, and left a ſon, then to aſſign the whole term to his 
eldeſt ſon, and if no ſon, then to his daughter if any; and if 
John died without iſſue before aſſignment, or having iſſue, his 
iſſue died before aſſignment, then in truſt for Edward the ſon 
| and the heirs of his body. John died without ifſue in the life- 
time of his father, and then the father and mother died, Ed- 
wardthe fon ſurviving z the queſtion was, whether the limita- 
tion to Edward was good; and Edward dying, whether his 
| 2iminiſtrator was intitled or not? The Lord Keeper Bridg- 
man, aſſiſted by Mr. Juſtice Twiffen, Mr. Juſtice Rainsford 
and Mr, Juſtice Mill, agreed in opinion, and declared, that 
the eſtate limited to John being but in nature of a contingen- 
Cy, nothing ever veſted in him, and that Voed and his wife, as 
adminiſtratrix of Edward the ſon, were well intitled to the 
truſt of the term, and decreed accordingly. Here were limi- 
tations very near to the preſent caſe, and the directions to 
truſtees to aſſign the whole term to the eldeſt ſon make no 


difference; 


STANLEY v. 
LIICEH. 
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De Term. 8. Michaelis, 1732. 


STANLEY Ve difference; for ſo the truſtees in the preſent caſe muſt hte 


E vx1G8, 


J 699 


done as J have ſhewn before, if there had been an eldeſt or any 
ſon born. Bur farther, in the Caſe cited there was a double 
contingency precedent to the veſting the whole truſt of the 


term, (v/z.) not only John's dying without iſſue before aflicn. 


ment, but if he had iſſue, the dying of ſuch iſſue before afign. 
ment; if he had iſſue a ſon, that ſon would nct have taken 2 
his birth, as the ſon of Francis Leigh would have done in the 
preſent caſe; but if he had died before he had or could har 


taken any aſſignment of the term, and the father had died 


without any other iſſue, the truſt of the term would have gone 
to Edward: beſides, there is a dying without iſſue of John 
precedent to Edward's taking, which perhaps might take in 


DO? 


grandchildren as well as a ſon or daughter. This caſe wa 


therefore ſtronger againſt Edward's taking, than the preſent 


acainſt the plaintifis ; but theſe contingencies being of ne- 
cellity to happen within the compaſs of two lives, and no con- 
tingent eſtate ever veſting, this ſolemn reſolution held tls 
limitation to Edward to be a good limitation. 


Upon the whole matter, if 1 thould diſmiſs the plaintiffs bil 
as to the point in queſtion, it muſt be ſolely upon the auth 
rity of the two caſes, Backhouſe verſus Bellingham, and Bury) 
verſus Burgiſe, ſupported by no ſolid reaſons, contradicted by 
other authorities, and contravened by the common courſe d 
ſettlements of terms for years, which I ought not to over. 
throw, or any Way weaken. 


I mult therefore remain of the ſame opinion J was, to (1) 
decree for the plaintiff, that the truſtee Chriſſapher Huſey ce 
convey the reſidue of the term unſold to him. + 


8 : A 


+ See the caſe of Sadberton verſus Sabberton, Mich. 1736, where on 4 lk 
limitation over of a perſonal eftate, a caſe was made by Lord Talbot for i 
opinion of the judges of B. R. who certifying the limitation to be good, tit 
Lord Hargwicke in Mich. 1739. decreed agreeably thereto (2). 


(1) Reg. Lib. B. 1732. fol. 293. of 
Hil. term, 1732. 


(2) Ca. temp. Tal. 245. et vi 
| Higzins V. Dexwier, ante, I vol. 98. 
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| Plaintiffs ; Caſe 211. 


0 bert Sutton, ar ite 
8 3 | | 
0 10 „John Sutton, Son and Heir, 
0 of Robert Sutton, and ( Defendants. 
: Margaret Sutton, Widow | 
bt | 
G { of Robert Sutton, 
N 4 Robert Satton, OE. Plaintiff; 
Margaret Sutton and others, Defendants. 
bil 5 | 8 
* Margaret Sutton, | Plaintiff; 
206 John Sutton & al'. Defendants. 
by ER 5 
* HE caſe upon the queſtion reſerved at the firſt hearing, 23 


concerning the claim of dower by Margaret Sutton the 


{40 
plaintiff in the third cauſe, is thus: 

a 3 widow ſhould be indowed of an equity of redemption, though the mo 
(1; W  {<* before the marriage, upon her paying a third of the mortgage money, or 
T W $14.4 of the intereit, ; | 
a] 0 

Peter Hancock ſeiſed in fee of lands of 6001. per annum, 

_ wortgaged the ſame in fee to the late Chief Baron Hard for 

the 4229 J. In April 1708. Hancock made his will, whereby he 

* deviſed his real eſtate in fee, and his perſonal eſtate, to Sir 

, tie William Ellis, in truſt to pay his debts and legacies, and to 

bring up and educate Robert Sutton the defendant's huſband, 

© BW twenty-one or marriage, and then to ſettle a moiety of 
5. | 


| bis eftate upon him and the beirs of his body, and the other 
Wooicty to #lizaberh the wife of the plaintiF Barks, and the 
of her body, with croſs remainders, remainder over; 
ae teltator Peter Hancock died; Sir William Elis entered on 
| 8 the 


387. pl. 11. 
A reſolution by 


Sir Joſph Jek\tl, 


M atter of the 
rtgage was made 
keeping down 2 
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SUTTON. 


De Term. S. Hill. 1732. 


the real eſtate, proved the will, poſſeſſed the perſonal eſtate, 
paid off the mortgage, and took an aſſignment of it to a truſtee 
for himſelf; 6th April 1720. Robert Sutton attained his age of 
twenty-one, married, and lived ſome years afterwards; Sir 
Il illiam Ellis did not ſettle the moiety of this eſtate on Roben 
Sutton in tail, as he was directed by the will, but received part 
of the mortgage money, by perception of profits: Roben 
Sutton died, and afterwards his widow Margaret Sutton claims 
dower, and brings her bill to redeem the mortgage, to be [et 
into her dower, and be paid her arrears ſince the death of her 
huſband, offering to pay, or keep down, a third of the inter} 
of the mortgage money remaining unſatisfied, 


75 
dower 
life; v 
as it w 
in the 
244. 
neareſt 
| per obj 
band 1s 
during 
at an < 
her ow! 
The teſtator ſeems to have thought, that the mortgage 
might be paid, either by his perſonal, or by the rents of his 
real eſtate, before Robert Sutton ſhould come to twenty-one, 
and therefore directs the truſtee Sir William Ellis, to convey 3 
moiety of the eſtate, (which muſt be intended the legal eftat 
of the premiſſes) to Robert Sutton at his age of twenty-one of 
marriage, But ſuppoſing that by that time, the mortgage 
was not ſatisfied, yet plainly Robert Sutton was intitled to the 
redemption of the mortgage. 


S coverty 
before! 
ture CE 
married 
Wis abſo 
unleſs {| 
Wo; tew) 
Vite, un] 
dower. 

| ' pecial e 
Two queſtions ariſe on the preſent caſe : WW. away 
; only pla 
. er diſt 
Power. 

cue 
ort 
band 


1/7, Whether the widow of a tenant in tail of a truſt, to 
whom the legal eſtate is by the will directed to be conveyei 
at his age of twenty-one, and who lives to that age, ſhall bait 
the aid of equity to help her to her dower ! 


24/y, Whether the widow of a perſon intitled to an equi) 
of redemption of a mortgage in fee, ſhall be let in to redes, oa 
on a claim of dower ? En 


8 own 
If either of theſe abi are with the plaintiff Agar, 


ſhe is intitled to a decree. E "yp 

There has been a difference taken in equity by ſome, *- 3 roperty 
twixt a tenant by the curteſ and tenant in deter, who have 3 imſelf a 
held that the former is more to be favoured: but this 15 eh! 


groundleſs diſtinction, and not ſupported by the reſolutions ; ied a tt 
the court. It may be proper to conſider the nature and ei. 3 
cumſtances of tenancy in dower, and of tenancy by the ci wn 
, and compare them together. 


2 _ 3 Vor. 


De Term. 8. Hill. 1732. 


1/, In 1 Iiift. 33. b. Lord Coke ſays, that all kinds of 
dower were inſtituted for the ſubſiſtence of the wife during her 
life; which right of dower is not only a legal but a moral right, 
as it was held by Sir John Trevor the late Maſter of the Rolls, 


244. 2h), The relation of hufband and wife, as it is the 
neareſt, ſo is it the earlieſt, and therefore the wife is the pro- 
per object of the care and kindneſs of the huſband ; the huſ- 
band is bound by the law of God and man, to provide for her 
during his life, and after his death, the moral obligation is not 
| at an end, but he ought to take care of her proviſion during 
her own life. This is the more reaſonable, as quring the 
Jcorerture, the wife can acquire no property of her own; if 
before her marriage ſhe had a real eſtate, this by the cover- 
[ture ceaſes to be hers, and the right thereto, whilſt ſhe is 
married, veſts in the huſband; her perſonal eſtate becomes 
E's abſolutely, or at leaſt is ſubject to his controul ; ſo that 
unleſs ſhe has a real eſtate of her own (which is the caſe but 


If 
f i) ſhe may by his death be deſtitute of the neceſſaries of 
F Pite, unleſs provided for out oc his eſtate, either by a jointure or 


Power. As to the huſband's perſonal eſtate, unleſs reſtrained by 
Wpccial cuſtom (which very rarely takes place) he may give it 
Wl! away from her; ſo that his real eſtate (if he had any) is the 
nly plant ſhe can lay hold of, to prevent her ſinking under 
Per diſtreſs; thus is the wife ſaid to have a moral right to 
lower, The huſband on the contrary has no right to a te- 
Pancy by the curtehß, but from poſitive inſtitutions or provi- 
bon of the laws; his right does not ariſe from the relation of 
uiand and wife; for then every huſband would have is, 
Mich is not ſo, nor doth the huſband want it. If it be not 
on fault, (or at leaſt his misfortune) during the cover- 
Wc be is maſter, not only of his own, but of his wife's 
ſtate; and by his induſtry and provident care may acquire 
roperty ſufficient, without any part of her eſtate, to maintain 
imſelf after her death; ſo that the huſband's tenancy by the 
rteſy hath no mnral foundation, and is therefore properly 
da tenancy by the curteh of England, that is, an eſtate by 


8 


eur of the law of England. 


—— 
WO 
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Dower alſo is a legal right created by law; which ſettles 


e guality of the eſtate out of which the wil.'s dower ariſes, 
You. It: O o 
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jn the caſe of lady Dudley and lord Dudley, Preced. in Chan. 
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Banks v. 
SUTTON. 


Equity makes 
good defective 
executions of 
powers for a 
jointare vr other 
proviſton for a 
wife, tho* after 
marriage. 
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De Term. S. Hill. 1732, 


and likewiſe aſcertains the quantum thereof. The comma and it 
law ſays, a third part is rationabilis dos, and a ſpecial cufton a defe 
(which is ex loci) inlarges or abridges the common lay d done. 
dower, and gives the whole, half, or leſs than a third. 1 hf, By 
33. 6. The common law likewiſe aſcertains dower, with . eſtate, 
ſpect to the nature and quality of the huſband's eſtate; it ſap eh 
the wite's dower muſt come out of ſuch an eſtate as woull VET. 
deſcend to the iſſue of the huſband, by that wife; and give 1 3805 
dower of the huſband's ſeiſin, though not actual, or reduce( te the } 
into poſſeſſion. It annexes privileges to dower ; as not to be ſuch ex 


liable to diſtreſs for the huſband's debt to the king, much les and th. 
tor any due to the ſubject; with ſeveral other privilege, 


Ia 
Again, the law fixes the age when a woman is dowable; au a 
(by the way) fixes it at ſuch a time, as by the courſe of natur hoes cs 
(at leaſt in this part of the world) it ſeems impoſlible ſte Incumb 
ſhould have iſſue, or be pregnant, (viz.) at nine years old: but wife, at 
it is not fo favourable to a tenancy by the curtefy ; which i which, 
allows only in the caſe of a ſeiſin in deed; it annexes m in ne c 
vileges thereto; and though the huſband may be tenant hence 
the curteſy of a common ſans number, of which the wit i mind he 
not dowable, yet that is, becauſe of its indiviſibility, in wid to be 5 


caſe, if dower were allowed, it would be injurious to ot 

perſons, and the lands doubly charged; thus the law, Wien 

it can juſtly do it, prefers the title of dower to that 
irteſy. 


Wounded 
Which a 
| cannot 
3 tenant b 
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34y , Dower is alſo an equitable right, and ſuch a one 31 
a foundation for relief in a court of equity; it ariſes from! 
contract made upon a valuable conſideration ; marriage be 
in its nature, a civil, and in its celebration, a ſacred contra 
and the obligation is a conſideration moving from each of i 
contracting * parties to the other; from this obligation ar 
an equity to the wife, in ſeveral caſes, without any previdd 
agreement; as to make good a defeCtive execution of a pm 
a Ae dee conveyance, or ſupply the defect of a ſurrender al 
copy hold eſtate; in all which the court relieves the wife, # 


makes a proviſion for her, where it is not unreaſonable of | I admi 
jurious with reſpect to others: Indeed in the caſe of the hula Vern, : 
marriage, as it is a legal conſideration, ſo is it an equi 3 get © © 
one; but then it is not carried ſo far in his favour as 9 8 . it 
B rer 


3 


De Term. S. Hill, 1732. 


and in the caſes before mentioned, this court would not ſupply 
a defective title for the huſband ; at leaſt IJ have not known it 


done. 


By the common law, where a huſband had an inheritable 
eſtate, it was part of the marriage contract, that the wife ſhould 
| have her dower, one Hpecies of which was ad ofium eccleſte. 
Litt. $:2. 39. „when the huſband comes to the church- 
« door to be married, after affiance or troth plighted between 
« the huſband and wife, he endows her,” which implies, that 
ſuch endowment is before the marriage compleatly ſolemnized; 
| and though my Lord Coke ſays, ſuch dower is after the mar- 
rage ſolem nized, this is a miſtake. Alſo by the Romiſb ritual 
uſed here before the reformation it appears, that all marriages 


ue were celebrated ad o/tium eccleſiæ; ſo that it ſhould ſeem to be 
ſe incumbent on the huſband, if he could do it, to endow his 
out wife, and to ſpecify the dower upon the marriage, inſtead of 
bit 


which, the general words of endowing with all his wordly goods 
in the office of matrimony now in ule, have come in; from 
whence it is to be inferred, that dower is, and time out of 
mind has been, a part of the marriage contract, when it came 
Ito be publickly ſolemnized, and if ſo, a right of dower is 
Wounded in contract, and is therefore an equitable right, to 
Which a tenant by the curteſy has no pretence. For this reaſon 
cannot but wonder how it ever came to be thought, that 
tenant by the curteſy was intitled to relief in equity more. 
arther, than a dowreſs; and particularly, that a tenancy by 
e curteſy might be of a truſt-eſtate, but not dower ; which 


on | 
w s no leſs than a direct oppoſition to the rule and reaſon of the 
* aw, allowing dower of a ſeiſin in law, but not a tenancy by 
l f . | . 
| e curteſy, becauſe the wife cannot gain an actual ſeiſin, but 


e huſband may; which reaſon holds in a truſt eſtate, for the 
þ:ie cannot gain or compel a truſtee to convey the legal eſtate 
che huſband, but the huſband himſelf may ; therefore, if any 


W'finCtion is to be made, dower (one would think) ought to 
e preferred to curteſy. | 


| I admit the Lord Sommers decreed, in Snell and Clay's caſe, 
Vern, 324. that a tenant by the curteſy ſhould have the 


Z enicd it to a dowreſs in thoſe of lady Bodmin and Vandebendy, 
y Id Brown and Gibbs, which occaſioned ſuch a diſtindtion to 
Ooz : vs 


ef of a truſt-term attendant on the inheritance, and. 


Banxnxs D. 
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A dowreſs ſhall 
have the benefit 
of a truſ{t-term 
againſt an heir, 
or deviſee, but 


De Term. S. Hill. 1732. 


be advanced; but it hath been exploded, or declared unteaſon- 
able, as often as mentioned ever ſince, and the Lord Sommer 


cam. 
himſelf, when the cafe of Snell and Clay was urged in that < N54 
Brown and Gibbs, as an authority for a dowreſs, it being taken * 
for granted that there was no difference in reaſon, between ment 
the caſe of dower and that of curteſy: I ſay, Lord Sony; Hi 
ſeems to admit there was no difference; for he avoided the falſl y 
authority of Snell and Clay, by ſaying, that point of a tenant upon 
by the curteſy's having the benefit of a uns was not Willi 
debated in that cauſe, him 1 

But as ſuch a diſtinction has been adva — and the boun- OVEr-1 
daries of relief in equity to a dowreſs are not fixed, I will en- mittin 
deavour to find out, in what particulars theſe boundaries have, arrcar 
or havẽ not been, already eſtabliſhed ; and then ſee, whether Hale's 
things might not be reduced to ſome certainty, beginning wil | Cale o 
ſuch as have been ſettled. | both a: 

Fit, & dowrels ſball not have the benefit of a truſt-tem Nex 


? ' 
WH 1 


attendant on the inheritance, againſt a (1) purchaſer; this 


* 2 1 4 ; NOS 
after different opinions of two Chancellors ( F-fferys and Sim: this in 


not againſt a mers) was ſettled by the judgment of this court, and affirmed 1, 
| pd by the Houſe of Lords in the cafe of lady Bodmin and ani If at 
bend;, reported in the  Abridg. of Caſes in Eg. 219. where tit of an e 
other books, in which it was then to be found, are referred, 1 
and is ſince reported in Preced. in Chan. 65. by the named Th, 
| * 
lady Radnor and Rotberbam. It ſeems, that by the ſame tr 33 
” o . u 
ſon, as a dowrels ſhall not have the benefit of a truſt- term u ER 
- Ts 5 7 5 | =. falſe 
tendant upon the inheritance againſt a purchaſer of the exv lh  . 
| ST f Nelaim of 
eſtate, ſo ſhe ſhall have no relief in equity againſt a purchat hep 
. . ; e Cl 
of the inheritance of a truſt-eſtate ; for in both caſes the pub i... of ( 
chaſer ought to be ſafe. Al 
55 5 and afkr 
24/y, A dowreſs ſhall have the benefit of a truſt- term 2 therefore 
dant on the inheritance, againſt an heir; though this RR imſelf, 
denied in the cafe of Brown and Gibbs, Precedents in C. eser, « 
by the Lord Sommers, and in J/ray and Milliams, 151 11 8 reaſ9,1 
ſame book, by the Lord Keeper Vrigbt, (though contrat}® * Bur 
his own opinion) he thinking himſelf bound by the judg% b inher; 
in the caſe of lady Bodmin and Vandebendy. The ſame queſt eviſee, i 
4 
(1 1) So, Sawwarrct v. Lyford (by ſome the name of Hill v. Adams) Reg. l 0 U 
itake reported in 2 Atk. 209, by B. 1740, fol. 327. 1) Vide 
7 P 9, ? 3 3 ou bun, = 


De Term. 8. Hill. 174% 


came afterwards to be conſidered by the late after of the BAN Es wv, 
R:ils, in the caſe of lady Druatey verſus lerd Dudley, ( Precedents SUTTON, 
in Chan. 241.) and upon great deliberation, in a ſolemn argu- 

ment, he decreed for the dowreſs, as did the Lord Harcourt in 

Higſard and Higford, Paſche 1711, (and not in 1710, as is 

fall) printed in the Abridgment of Caſes i in Equity 219.) and f 708 
upon a bill of review brought in the caſe of (a) Vray and (a) Vide vol. 1. 
I/illiams, and a demurrer thereto which was argued before 8 

him 18 Feb. 1711, he declared his opinion for the dowreſs, 

over-ruling the demurrer; and afterwards the defendant ſub- 

mitting, a decree was made by conſent, fixing a ſum for the 

arrears of dower, and giving her poſſeſſion ; agreeable to Lord 

Hale's opinion in Hard. 489, and to all the reſolutions in the 

caſe of tenant by the curteſy ; ſo chat this point ſeems ſettled, 

both as to dowrefles and tenants by the curteſy (2). 


Next I will, conſider the caſe of dower of a truſt, of the 
wha: inheritance, not againſt a purchaſer, but an heir; and 
chis in two reſpects : 


1/ 7 In caſe of a truſt created by the 1 himſelf; 24h, 
Of a truſt created by another perſan, the anceſtor, < or donor 
of an eſtate to the huſband, 


, Of a truſt created by the huſband himſelf, 


The firſt caſe of this kind is Colt and Colt, * 1 Chan. Rep. „oO edit. 
254. but the year and folio of the regiſter-book there ſet down, 
are falſe printed; it is the 15 Car. 2. fel. 794, and was a 
lam of dower of a truſt created by the buſband himſelf, as is 
the caſe of Botton) and Fairfax, Preced. in Chan. 336, and 
id of (a) Ambroſe verſus Ambroſe, heard in this court 1710, (4) Vide wells. 
d affirmed in the Houſe of Lords in June 1717. Where 321. 


W'crcfore the truſt of an inheritance is created by the huſband x, caſe of a truſt 


vs * imſelf, I take it to be ſettled, that the wife ſhall t have „fan inheritance 


created by the 

er, even againſt the heir, nor againſt a N the caſes husband himſelf, 

auß reaſon being the ſame. | we N 
2 av OWers 


* But 24y, Whether the wife ſhall have dower of a truſt of mw where the 
f . ; : ruſt is created 
n inheritance created by another perſon, as againſt the heir or by another per- 


_c 18 * K , 7 * . {+ rin _- 
eee, is a very different queſtion, That the wife ſhall not bi. 2 


[ *799J 


) Vide Dake of Hamilton v. Lord IF illcams, ante, 1 vol. 137. Harg. Co 
ban, ame, 1 vol. 121. Hray v. Litt. 208. a. hote. 
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have dower of a truſt created by the huſband, or (which is al ſon ez 
one) of a purchaſe made by him, ia a trultee's name, may he aitery 
reaſonable, ſince it may be preſumed to be done with intent eldeſt 
Tony wn te 
to bar dower, and every man may do as he pleaſes with hi 5 
own. Accordingly it has been commonly practiſed, for a pur. his he 
| Chaſer to take a conveyance in his own name and in the name dower 
of another perſon as truſtee, purpoſely to prevent dower. It made 
is ſaid in Shower's Parliament Cafes 71, that Serjeant Maynard et thy 
| mature 
made a long leaſe to a ſervant, on purpoſe to prevent dower; 1 
and the caſe of Botitomly and Fairfax in the book before men. 8 
2 a f | | to be! 
tioned, ſeems to go upon the act and intention of the huſband; 
| : e . have n 
the words being theſe, “ in this caſe, it was clearly agreed, OLE 
„that if a huſband, before marriage, conveys his eſtate to at 
3 | te anty 
« truſtees and their heirs, in ſuch manner as to put the legal 195 
& e ſtate out of him, though the truſt be limited to him and . 15 
his heirs, yet of this truſt-eſtate the wife, after his death 3 eldet 
„ ſhall not be endowed, and that this court hath never get . cher 
e“ gone ſo far, as to allow her dower in ſuch a caſe”; But - truſt 
where there is no conveyance to truſtees by the huſband in - + 80 
order to put the legal eſtate out of him, and the equitave WM 14 1 
. . . 3 . LY ee 
intereſt (which in this court is taken for the whole) deſcenb . Fa 
| | © ſhou 
or comes to the huſband from another, who cannot be pr "Hr 
othe 
ſumed to have lodged the legal eſtate in truſtees to prevett Th ; 
| : eirs, 
dower out of the eſtate of a future ceſlui que truſt (perhaps i Ranks 
7 ; a f 0 h the d 
not then born, ) this ſeems to differ in reaſon, and does io 1 Wi e 
2 . . . : | nes 
the authorities: I find no reſolution againſt dower in d AP 
bs | f 
caſe, but on the contrary ſome allowing that, as well a f. Wl i 
| | . 
nancy by the curteſy. W tering 
The firſt is a very ſtrong one, determined upon great & de you 
liberation, and with great perſeverance in opinion; fort ot giv; 
came no leſs than five times before the court in one ſhay'« WW Gower ; 
another; it is very imperfectiy reported in all the print ons, - 
books, tho? beſt in the Preced. in Chan. 2.50, but hath not ce deed wa 


thoroughly underſtood; I took it out of the regiſter's book 
which cannot deceive; the caſe was thus: Henry Run 
for a valuable conſideration, agreed to aſſure the manor 
Binton and other lands in the county of York, to Henry B 
eldeſt ſon in fee; but falling into trouble for counterfcitingi 
patent under the great ſeal, conveyed the eſtate to Jed 
younger ſon in fee, to prevent a forfeiture, and the you 


N Ithe plain 
out ber 
: ſtayed, t 
and that 
Y the dee, 
f Which 1 
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afterwards freed from his troubles, conveys the eſtate to his 
eldeſt ſon, and dies; the eldeſt ſon dies, leaving a widow (the 
plaintiff) and no iſſue, whereby the younger brother became 
his heir; againſt whom the plaintiff brought her writ of 
dower, and a bill in this court, to ſet aſide the conveyance 
made to the defendant, as an impediment at law to the reco- 
very of her dower. The court thought this a caſe fit to be 
maturely confidered, and ordered it to be ſtated by one coun- 
| ſel on each ſide. On the 6th of May 1653, the cauſe came 
to be heard on a caſe ſo ſtated, which was, in ſubſtance, as I 
have mentioned, and concludes thus: | - 

So that upon the whole matter, the caſe upon the bill, 
© antwer, and proofs, will fall out to be, that Henry the father 
« being ceſtui que truſt in fee, conveyed to Henry the ſon (i. e. 
« eldeft ſon) and his heirs, and Ferry the ſon died; now whe- 
| © ther the wife of the ſon (the intereſt in law being ſtill in the 


et a 

l | © truſtee, that is the younger ſon) ſhall be holpen to dower 
WE i <quity, is the ſingle queſtion? whereupon the court is 
; Hof opinion, that there is good ground to ſet aſide the ſaid 


W © {cd made to Fehn the youngeſt ſon, and that the plaintiff 
W © hhould have her dower out of the ſaid manor of Binton, and 
* other the lands conveyed to the plaintiff's huſband and his 
* heirs, for the time to come, and to the arrears thereof from 
the death of her huſband :” and it was decreed accordingly, 
| unleſs cauſe, the defendant then making default. On the 
| 13th of the ſame month (being the time appointed for that 
purpoſe) the defendant's counſel coming to ſhew cauſe, on 
| hearing counſel on both ſides, it was decreed, that the deed to 
che younger ſon ſhould be ſet aſide, as againſt the plaintiff, and 


cower the plaintiff ſhould reſort to the court for farther diree- 
tions, after a trial at law; which being accordingly had, the 
(deed was, notwithſtanding the decree, given in evidence, and 


ee e e Re oa 
eee 2 o ROS 


as uwe plaintiff nonſuited 3 where upon on the gth of October 1654, 
i he applied again to the court, and prayed a commiſſion to ſet 
a6 3 out ber dower, that proceedings on the nonſuit might be 
* E ſtayed, that ſhe might have her coſts at law and in this court, 
gy I and that the defendant and his attorney, who inſiſted on giving 
un I the deed in evidence at the trial, might ſtand committed; 
wF N Which was ordered accordingly, unleſs cauſe ſhewn to the 

; Oo "Ii contrary 


not given in evidence at law, and that, as to the arrears of 


ſon executed a declaration of truſt to the father, who being Banxs wv. 


SUTTON, 
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contrary on the 28th of Me r following; at which ti 
SUTTON. 8 3 which time, 


upon hearing counſel on both ſides, the order of the th of 
October was made abſolute, 


J obſerve, notwithſtanding the deed to the eldeſt fon wa 
upon an agreement for a valuable conſideration, yet inal 
likelihood it was ſo worded, as to exclude giving the conſiders 
tion in evidence; or there was ſome other objection made, 
whereby it could not prevail at law againſt the deed to the 
younger ſon, though that was voluntary; and accordingly it 
was taken for granted by the counſel on both fides, andy 
the court, that the law was againſt the plaintiff; for which 
reaſon ſhe was nonſuited upon the trial; and yet, notwith- 
ſtanding there was no legal ſeiſin in her huſband, ſhe had he 
dower by the aid of this court, This ſeems a great authoriy 
for dower out of a truſt-eſtate of inheritance, and was yen 
much relied on by the late Mafter of the Rolls, in his argument 
of the caſe of lady Dudley and lord Dudley; for after taking 
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f notice of it, he ſays, “ tho' this was much conteſted, yt 
4 ce equity prevailed; and though the time in which it was a 
3 6 judged, may be objected, yet were + they (meaning the tha 
4 A « commiſſioners of the great ſeal) learned men, who delibet 
5 « ted well, and pronounced their decrees according to thet 
" I | © oaths, and according to juſtice and equity.” Precedent 1 
4 74 | Chanc. 250. This reſolution of Flitcher and Robinſon does nd 
| : $3 and alone; for at the end of the caſe of Orzway and Hum 


decreed by the Lord Cowper 27 Oclober 1706, 2 Vern. 5855 
is ſaid, that the widow of a ce/iuz que truſt of a copyhold efttt 
e e ought to have her widow's eftate (i. e.) cuſtomary dower, 8 
hold eit«te ſhall if her huſband had the legal eſtate in bim; and a hulbu 
3 ought to have a tenancy by the curteſy of a truſt, as wel 


bench, as well _ 
as it her husband of a legal eſtate, And as dower is more favoured in law, | 


— 28 ſon and equity, than curteſy, therefore every precedent f 
tenant by the curteſy of a truſt, is an authority for dower d 
truſt. The cafe of Stucetapple and Bindon, 2 Vern. 5%" 
thus: a woman bequeathed 300 J. to be laid out in land 1 
ſettled to the uſe of her daughter with a remainder over; i 
daughter married the plaintiff, by whom ſhe had a child, B 


ener 


The widow of 


+ The commiſoners for the cuſtody of the Great Seal at that time 
Widirinoton, Whitteck and Lie. Vide Whiilock's Memoirs fob anno 1654, 
3 


* 


met — 4 * 
* DEAT * N 2 r 5 4 0 x 2 
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and the child died, and the money not being laid out, F ona Baxxs v. 
bill brought by the huſband, the Lord Cooper decreed the SUTTON. 
money to be conſidered as land, and the plaintiff to be tenant ſhe: 
by the curteſy, In that of (a) Watts and Ball, cited imper- e 
fectly 2 Vern. 681, as determined by the Lord Cowper in 1708, here Cited, 
where the inheritance was in truſtees for payment of debts, 

the ſurplus to the teſtator's two daughters equally in fee; he 

decreed the huſband of one of the daughters to be tenant by 

tie curteſy of that daughter's moiety ; and there, according 

tc a ſull report I have of the caſe, the Lord Cowper declared, 

that the huſband ought to be tenant by the curteſy, and the 

rather, as he thought his wife ſeiſed of a legal eſtate, and had 

reaſon to think fo, ſhe being in poſſeſſion; but this appears to 

be only an additional reaſon. for decreeing the tenancy by 

the curteſy, ſince his Lordſhip laid down the rule generally, 

that truſts are to be governed by the ſame law, and are within 

the ſame reaſon, as legal eſtates; and if there were not the 

lame rule of property in all courts, things would be at fea, 

and there would be the utmoſt uncertainty ; which general 

poſition extending to the caſe of dower, as well as tenant by 

the curtely, may be reckoned an authority for the one, as well 

as the other. "That truſts and legal eitates are to be govern- 

ed by the ſame rules, is a maxim which has obtained univer- 24 
ſally; it is ſo in the rules of deſcent, as in Gavelkind and . 


110 Brrough-Engliſh lands, there is a (6) Pelſelſio fratris of a truſt, (028 29 on b. 12 
Wm | 1 well as of a legal eſtate; the like rules in limitations, and HIM 
40 of barring intails of truſts, as of legal eſtates. I believe 41 
„ there is no exception out of this general rule, nor indeed is 15 Bu 
mo there any reaſon there ſhould ; and it would be impoſlible to 1 4 
=. ix the boundaries, and ſhew how far, and no farther it ought 1 7 
156 S0 perhaps in early times, the neceſſity of keeping thereto 1 1 


ant K vas not ſcen, or throughly conſidered. 


Perkins (who wrote before the ſtatute of uſes) fo. (c) 69, 


( 714 ] ' 
3% ſays there ſhall be no dower of an uſe ; but to ſhew that he (e s 2496 « 77 
nd 1 I took it a tenant by the curteſy ſtood upon the ſame foot as a 5 kl. 
er; TT tenant in dower, 5. 199, (d) he ſays, that there ſhall be no (2) 8457. i 4 | 
io, B 4 | tenant by the curteſy of an uſe; probably the other books, 4 | 49 
o»oocre the ſame thing is ſaid, may bg taken from this authority: I 
: 16 4 


1 but it is to be obſerved, that this might poſſibly be ſaid with 
ard only to demand of dower at law, and not in a court of 
f equity 3 
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(a) 27 H, 8. 
Cap - ICs 


A Jdowreſs ſhall 
be aided in equi- 
ty againſt truſt- 
term attendant 
on the inheri- 
dance. 
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equity; but however, if the opinion that a wife ſhould not be 


endowed of a truſt, has been in former times, taken generally, l 
yet that which has for a Jong time prevailed is, that truſt. _ | 
eſtates ought to have the ſame properties, and be governed by 0 0 
the fame rules, as legal eſtates, _ 
As to the preamble to the ſtatute of (a) uſes, which recites, con 

& that by uſes men loſt their tenancies by the curteſy, and # the 
„ women their dowers””, there is room to think theſe wor | truf 
_ ought not to be taken in a general fenſe ; for the uſes con. i leg 
plained of are ſuch as were created by fraudulent affurance, WW tut 
and were ſecret; but ſuppoſing all uſes, before the ſtatute, kno 
were thought to bar tenants by the curteſy, and dower, even don 
in equity as well as law, yet it will not follow, at this time if oug! 
day, that truſts or equitable interefts are now to be conſiderel veye 
as they were then. Beſides, as to authorities for dower out tua! 
of truſt- eſtates, it is admitted that a dowreſs ſhall have the uf! 
bene fit of a truſt· term attendant upon an inheritance, and t 21 
it cannot be in reaſon diſtinguiſhed, why a dowreſs ſhall not ; veye 
have the benefit of a truſt of the whole inheritance, It hs tan. 
indeed been ſaid, that in the one cafe the dower by law, has ; huſb 
attached on the inheritance, which attracts the term; wheres and 
in the other the wife has no legal right at all; but this ſeem feder 
to be a difference in words only; for why ſhould her dowet 3 intit 
out of the inheritance give her the benefit of a truſt- term, . hath 
when by law ſhe cannot have her dower, during the tern! 1 
why ſhould equity afliſt the dowreſs in the one cafe ma year 
than in the other, when at law, without the aid of equity, fit | neitt 
cannot have title in either? why ſhould a dowreſs have t mor 
aid of equity to be endowed out of a truſt-term more thand Gibb 
a truſt of inheritance ? nay, after a judgment in dower, with! gage 
ceſſet executio during the term (as it muſt be ;) if ſhe hat in fe 
dower out of the truſt- term, ſhe has it in direct contradici « up 
to the judgment upon which ſhe founds her claim, where it e 
comes after judgment, as the caſes generally have been; ti Prec. 
is the obſervation of the Lord Sommers in the caſe of Erms yet t 
and Gibbs before cited, where his Lordſhip ſays, that it wow ing t 
be relieving her againſt the very judgment upon which ® Xn 
tounds her right to relief; and yet hath obtained, and 1 | Now 
point now ſettled, fers 

| relief 
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But after all theſe reaſons and authorities, I muſt declare, 
that I would not take upon myſelf to determine, whether a 
wife ſhould have dower out of a truſt of inheritance, where it 
is created not by the huſband, but ſome other perſon, and 
no time limited for conveying the legal eſtate; when that 
comes to be the caſe it will be time enough to do it; but 
the preſet very much differs from the common caſe of 
truſt-eſtates, in that there is a time limited for conveying the 
legal eſtate, and that time come in the life of the plaintiff's 
hoſband; this makes it clear for dower, upon a principle well 
known and eſtabliſhed in this court, that where an act is to be 


done by a truſtee, that is to be looked upon as done which 


ouzht to be done, conſequently the eſtate directed to be con- 
veyed to the plaintiff's huſband ought to be conſidered as ac- 
tually conveyed to, and veſted in him; and then the plain- 
tif hath a right to dower out of it. 

24ly, Suppoſe the legal eſtate is not to be conſidered as con- 


| veyed to the plaintiff's huſband, by reaſon of the mortgage 


ſtanding out unſatisfied during his life, yet, however, the 
huſband was undoubtedly intitled to redeem the mortgage, 
and then the other point before mentioned is to be con- 
ſidered, whether the plaintiff, being the widow of a perſon 
intitled to the equity of redemption of a mortgage in fee, 


| hath a right to redeem upon account of dower ? 


That a dowreſs ſhall have redemption of a mortgage for 
years is a point ſettled ; and as that was never doubted, ſo 
neither has the court ever diſtinguiſhed it from the caſe of a 
mortgage in fee. The Lord Sommers, in the caſe of Brown and 


WW Gil;, ſeems to admit, that a dowreſs may redeem a mort- 


gage; and gives a reaſon for it, which goes to a mortgage 


in fee as well as for years; he ſays, “a mortgage is looked 


* upon as a perſonal contract, and the mortgagee has no in- 


3 | © tereſt beyond his money.” In that of Hitchin and Hitchin, 
T1 Precedents in Chan. 133. though it was a mortgage for n 
bet the Lord Keeper Mright does not diſtinguiſh, but (ſpeak- 


ing to the counſel) ſays generally, “ you do not pretend but 
** a dowreſs is to be relieved againſt a ſatisfied mortgage” : 


| Now the caſe of a ſatisfied or an unſatisfied mortgage dif- 
| fers only in this; in the one the court gives the dowreſs 
| relief abſolutely, in the other, upon terms of keeping down A 
third of the intereſt, or paying a third of the principal; tho 
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The widow of 
a tenant in tail 
of a truſt, to 
whom the legal 
eſtate is by the 
will of the do- 
nor Jirected to 
be conveyed at 
his age of 21, 
and he living to 
that age, is in- 
titled to dower. 
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De Term. 8. Hill. 1732. | 


as to the mortgagee, the dowrefs muſt pay the whole money, 


and hold over for the refidue. The caſe of Palms and 
Danby, Precedents in Chan. 137, was a mortgage for years, 
(though not fo reported) but the queſtion is there ſtated 
generally, whether a dowreſs had a right to redeem a mort- 
gage? and the fame Lord Keeper declared it to be his opinion 


that ſhe had. I fee no reaſon for a difference between a mort- 


gage in fee and for years, as to the dowreſs's redeeming in a 
court of equity ; the intereſt in the mortgage-money and the 
equity of redemption is the ſame, whether it be for years, 
or in fee; the mortgage in both cafes is perſonal eſtate, 
goes to the executor, and not to the heir; the equity of re- 
demption in both goes to the heir, not to the executor ; how- 
ever, there are authorities a pari, or rather a fortiori, that a 
mortgage in fee ſhall no more preclude a dowreſs, than one 
tor years, In the caſe of Thorn and Thorn, 1 Vern. 182, 
183, it was twice held by the Lord Keeper North, that a 
mortgage in fee was a revocation only pro tanto, of a volun- 
tary ſettlement with power of revocation ; and in that of 
Hall and Dunch, 1 Vernon 329, it was held by the then 
Maſter of the Rolls, that a mortgage in fee was a revocation 
only pro tanto, of a deviſe; which laſt coming upon an 
appeal before the Lord Keeper North, 1 Vern. 342, he af- 
firmed the decree for this reaſon (ſays Mr. Vernon) becauſe 


the intent of the mortgagor could be only to ſupply his pre- 


ſent occaſions, by borrowing money, which is pretty near 
the ſame reaſon as was given by the Lord Sommers in the 


caſe of Zrown and Gibbs, and is equally applicable to mort- 


gages in fee or for years; the like reaſon is given in the 
caſe of the Earl of Lincoln and Ralle, Parliament Caſes 1 5b, 
where it was admitted by the counſel on both ſides, that a 
mortgage in fee was not a revocation of a deviſe; ſay the 
counſel for the appellant, becauſe in equity the mortgage 
does not make the eflate another's; and the counſel for the 
reſpondent, becauſe a mortgage is not an inheritance but 3 


' perſonal eſtate, 


Now ſurely if a deviſee who is a mere volunteer, or if 4 
grantee with a power of revocation, who is a volunteer “ 
the utmeſt degree, ſhall! in equity be entitled to the redemption 
of a mortgage, a fortiori ſhall the dowreſs be ſo: the law is 
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35 much againſt the deviſee as againſt the dowreſs; yet Baxxs 7. 
equity interpoſes in favour of the deviſee, a mere volunteer, n 
relieving againſt a revocation by the deviſor; and this too, 

when by making a mortgage in fee, and limiting the re- 

demption to him, and his heirs, he hath in ſome ſort declared 

his intention, that the mortgaged premiſſes ſhall go to his 

heirs, and not to the deviſee. Beſides, in caſe of a deviſe, 

any act done to put the eſtate into another plight than it was 

at the time of the deviſe, is (regularly) a revocation, though 

probably not ſo intended by the deviſor, as was held in that 

caſe of the Earl of Lincoln and Rolle; this therefore ſeems to 

be much ſtronger againſt the interpoſition of the court than 

that of a wife, who, in reſpet to dower, is not a mere 

volunteer, but founds herſelf upon the marriage contract, or 

however, in the ſeveral inſtances before mentioned, is re- 

licved where a mere volunteer is not; and therefore a dowreſs 

ought, @ fortiori, to have the redemption of a mortgage in 

fee, rather than a'deviſee ; eſpecially if it be, as tais caſe is, 

of a mortgage not made by the huſband himſelf, but by the 

donor of the eſtate. ; | 
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How ſar theſe reaſons and authorities in caſe of dower 
out of an equity of redemption of a mortgage in fee, will 
vieigh in that of dower out of a truſt of the inheritance 
againſt the heir, may be conſidered, when that queſtion comes 
before the court. Indeed in Robinſon againſt Tong, heard 
before the late Lord Chancellor (6 Nov. 1730.). the caſe 


appeared to be the ſame, viz. that of a widow claiming 
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cower out of an equity of redemption on a mortgage in fee, | F (10 1 
not made by the huſband himſelf; which was inſiſted to be 0 pil il 
the fame with dower of a truſt of the inheritance; and the 
caſe of Ambroſe. and Amùreſe before mentioned was cited, 
where dower of a truſt-eſtate, created by the buſbard him- [719 
elf, was denied; though it was admitted, there might be a 
tenancy by the curteſy of it; this the Lord King thought a 
groundleſs diſtinction, but, without attending to the differ- 
ence between a mortgage and a truſt, or obſerving, that in 
tae caſe of Ambreſe and Ambroſe the truſt was created by the 
buſband himſelf, and in that before him, the mortgage was 
made, not by the huſband, but by his brother {of whom the 
buſband purchaſed the equity of redemption ;) he ſays, the 
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beſt way is fare deciſis; but however, did not determine the 


point againſt the dowreſs; for by the decree it appears, that 
the eſtate and mortgage upon which the queſtion aroſe is di- 
rected to be fold, and the Maſter to enquire, whether the 
defendant the widow be dowable of any eſtate of her huf. 
band's . and if ſhe be, the Maſter to put a value upon her 
dower, which is to be paid out of the money arifing by the 
ſale, preferable to her huſband's creditors, except the mort- 
gagee, and an annuity charged on the eſtate ſubject to which 
the huſband purchaſed. | 


J do not know, nor can find any inſtance, where a dower 
of an equity of redemption was controverted, and adjudged 
againſt the dowreſs; and as there are authorities in caſes 
leſs favourable, therefore I declare, that the plaintiff being 


the widow of the perſon entitled to the equity of redemption 


of this mortgage in queſtion (which was a mortgage in fee) 
hath a right of redemption ; and accordingly decree her the 
arrears of her dower from the death of her huſband, ſhe allow- 
ing the third of the intereſt of the mortgage-money un- 
ſatisfied at that time, and her dower to be ſet out, if the 
parties differ (1). 


5 


— — —— — ̃ꝙ = — 


(1) However it is now ſettled that a mey General v. Scott, Ca. temp. Talb. 
wife ſhall not be endowed of a truſt 138. Godwin v. Winſmore, 2 Atk. 525. 
eſtate of inheritance, or of an equity of Burge/s v. Wheate, 1 Black. Rep. 138. 
redemption of a mortgage in fee, Chap- 161. Dixon v. Saville, Bro, Cha. Rep. 
lin v. Chaplin, poſt. 3 vol. 229. Attor- 326. 


DE 


Will 
lat. 
WI 
for 
anc 


Bo! 


Ex 


5 
0 


muſt th 
ſerving 
that I C 

Robe. 
and po 


2 You. & 


PE | 
Term. S. Michaelis, 1734. 


William Cowper only Son of the late Earl 
Cowper by his firſt Wife, and eldeſt Son of 
Spencer Cowper, who was Uncle and Heir of 
the ſame William Cowper, Theodora Cowper 
Widow and Adminiſtratrix of Spencer Cow= 
per, Eſq; John Cowper and Aſhley Cowperhis 
vounger ſons, and Martin Maden and Judith 


his Wife the only Daughter of the ſaid Spen- 
cer Cowper, Plaintiffs ; 


William Earl Cowper, Son and Heir of the 


late Earl Cowper by the late Counteſs his 
Wife, Thomas Woodford ſurviving Execu- 
tor of the late Earl, 'Sir William Humphreys 
and Orlando Humphreys, Executors of Mary 
Booth ſurviving Executor of Robert Booth, 
Thomas Powell and William Powell Execu- 
tors of Samuel Powell a Truſtee named in 
Mr. Booth's Will, and alſo another of his 
Exccutors, Defendants. 


HIS caſe, as it is very extraordinary, ſo is it of a large 
compaſs, and every part requiring conſideration, I 


muſt therefore neceſſarily take up ſome time in ſtating, ob- 
ſerving, and arguing * upon it, for maintaining the judgment 
that I ſhall give. | 


Robert Booth a freeman of London, ſeiſed of a ſmall real, 


and poll:fled of a large perſonal eſtate, had one only child 


named 


William Cowper, Eſq; Couſin and Heir of Cage 21. 


2 Eq. Ca. Ab. 
538. pl. 3. 


726. pl. 1. 


The argument 
of Sir Joſeph 
Jekyll Maſter 
of the Rolls. 
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De Term. S. Michaelis, 1734. 


Cowerr v. named Judith, who intermarried in her father's life-time with 


Earl Cow- 
PER» 


[ 722 ] 


William Cowper, eſq; afterwards Earl Cowper, and had iſſue 
by him only one ſon named William. 


On the 5th of 7uly 1690, Mr. Booth made his will, where. 
by, after making a proviſion for his wife, in lieu of what ſhe 
might claim by the cuſtom of London, he takes notice, that 


he had before given his daughter 5000 J. upon her marriage, 


which he did not intend to be in full of her orphanage part, 
and therefore makes a farther proviſion for her in theſe words, 
« T do ; farther give and bequeath 4500 J. unto Mr. Samut 
& Powell, upon this ſpecial truſt and confidence, that he ſhall, 
& with all convenient ſpeed, lay out the 4500 J. in the beſt 
% manner he can, in the purchaſe of lands and tenements of 
© inheritance, to be conveyed and ſettled to him upon the 
c ſeveral uſes, intents and purpoſes herein after mentioned, 
de that is to ſay, in truſt for and to the uſe of my ſon and 
daughter William Cowper, eſq; and Judith his wife for the 
e term of their lives, and after the deceaſe of my daughter, then 
de to the child or children of her body hereafter to be begotten 
„ ſhare and ſhare alike, and for want of ſuch iſſue, then to 


my grandſon William Cowper and his heirs for ever”. He 


farther by bis will charged ſome annuities upon a leaſehold 
houſe he had in St. Helen's, London, gave ſeveral legacies, and 
deviſed the ſmall real eſtate he had to his couſin Thomas Heird- 
fon (or lite, with remainder over, and then gives all the reſidue 
of his eſtate, not before diſpoſed of, to his daughter, deſiring 
that what it ſhould amount to over and above the 4500/. 
might be laid out with the 4500/. to the ſame end, 
and for the ſame uſes, as are in that (the above recited) 
clauſe expreſſed, and made the ſaid Mr. Powell, his wife 
Mary Booth, and his daughter Judith Cowper, his executors. 


On the 1 November 1690 Mr. Booth died, and the thres 
executors joined in the probate of the will, but Mr. Cowper 


(lin right of his wife) ated as executor, and poſſeſſed the pet. 


ſonal eſtate, 
On the 16th of June 1692 my Lord Cowper (then Milian 


Cowper, eſq;) executed a declaration of truſt, whereby, aſtet 
reciting the will, and that he in right of his wife (the heir and 
reſiduary legatee of Mr. Beth) had received of Mr. Booth 
| > | perſonal 
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De Term. S. Michaelis, 1734. 


perſonal eſtate (including a mortgage then unpaid on lands in 
Glouceſterſhire) aſſets above all debts and legacies, ſufficient to 
anſwer the 4500 J. and that he had lately purchaſed an eftate 


at Standon in Hertfordſbire for 3400 J. he declared that eſtate 
0 was bought by him with the money ang out of Mr, Boath's 
t perſonal eſtate, and was to be taken as part of the 4500 l. 


and that he had taken a conveyance to himſelf, to the intent, 
that as ſoon as the whole purchaſe for the ſaid 4500 J. could 
be compleated, he and his heirs ſhould ſettle and convey the 
ſame according to the true intent of the will, or as near as 
might be at the time of ſuch ſettlement, and that in the mean 
time, the rents and profits ſhould be received by ſuch per- 
ſons reſpectively, as would in right and juſtice be intitled 
thereto, in caſe ſuch conveyance were made. 


On the 5th of July 1697 my lord Couper executed a de- 
claration of truſt of three fifths of other lands purchaſed by 
him, wherein, taking notice that he had depoſited the former 
declaration of truſt in the hands of Mr. Powell, he declared 
the truſt of the three fifths of thoſe lands in the ſame manner 
as he had declared that of the other lands, and having ſold 
part of the other lands, he declared that the three fifths 
of thoſe lands with the lands unſold of the firſt purchaſe, did 
exceed the value of 4500 /. as they really did. This declara- 
tion was alſo depoſited with Mr, Powell, and both were found 
among his papers, as appears by the anſwers of his executors, 


In 1697, or 1698, William Cowper the ſon died an infant 
of tender years, and in April 1705 died Fudith the mother, 


On the 6th of November 1722 the late earl Cowper. made 
his will, and after ſubjecting his real and. perſonal eſtate to 


2 divers charges, and to debts and legacies, he deviſed his real 
res eſtate to the defendant the preſent earl for life, remainder to 
oper his executors, as truſtees to preſerve contingent remainders, 
per · remainder to the defendant's firſt and other ſons in tail male 
ſueceſſively, and after ſeveral like remainders to Spencer Cow- 
lian per his youngeſt ſon, and every other ſon to be begotten, for 
od life, and their firſt and every other ſon ſucceſſively in tail 
and male, he limited a remainder to his brother Spencer. Cowper 
155 for life, remainder to the plaintiffs William, John and Aſpley. 
n Cowper and every after-born ſon of his brother Spencer 


Vol. II. P P Cowper 


Cowptr Y. 
Earl Cow- 
PER. © 
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De Term. 8. Michaelis, T1734 


Cowper for life, and to their firſt and every other ſons ſucceſſively 
in tail male, with proper limitations to truſtees to preſerve perſon: 


contingent remainders, remainder to the right heirs of the and cf 
earl, By a codicil of the ſame date with the will, he be. On ch 
queathed the reſidue of his perſonal eſtate to his executors, in anſwer 


truſt to be laid out in the purchaſe of lands to be ſettled to the intitled 
ſame uſes as he before had deviſed his real eſtate, and ſo as We - i 
and A 


they, and all the lands he was then ſeiſed of, might go with 


the honour, and made his brother Spencer Cowper and the de- 5 
fendant Mod his executors, mainde 


On the 1oth of October 1723 my lord Cowper died, ſoon On t 
after which both the executors proved the will, and on the 16th bill ag 
of November following, they filed their bill againſt the pre- againſt 
ſeat earl Cowper, the late counteſs, lady Sarah, lady Anne and might f 
Spencer Cru per, (the late earl's younger children) and again er kat. 
illiam, Jom and Aſbley Cowper, three of the plaintiffs in late ear 
this cauſe, in which my lord's will being recited verbatim, it was du 
is alledged, that the plaintiffs were unwilling to meddle with creed at 
any of the eſtate, but what was of abſolute neceſſity for the ſper th 
funeral and other immediate occaſions : but it being neceſſary 3 


to take ſome money for thoſe purpoſes, the plaintiff Spencer 6 4 1 C 
Cowper, on the 15th of Oflober 1723, in the preſence of Mr, Ml the p 
IF::dford and Mr. Sydenham (the late earl's ſteward) took out belides t 
of an eſcriptore in my lord's houſe in George-Hreet 16701, in fret, at 
bank-bills, of the diſpoſition whereof the bill gives an ac- had ht 
count, and that ſince, (viz.) on the 20th of the ſame Otter, derewit 
the plaintiffs went to Colne- green, my lord's houſe in the e preſe 
country, and in Mr. Sydenbam's preſence, opened a bureau of ah lec 
the teſtator's, took thereout 187 J. 125. 64, 4 which was paid Packed a; 
to the counteſs, and that all the reſt of his perſonal eſtate wat the 
remained in the ſame plight and condition as it was at the me con 
ear?'s death; that it being neceſſary to prove the will rr 4 
tles, and the plaintiffs being unwilling to execute the truſts 2 
thereof, without the direction of this court, the bill prays 1058 
that the defendants may ſet out their claims on the real and 4 and d 
perſonal eſtates of the late earl, that the legatees may be paid, Wi * 
and an allowance ſettled for the maintenance of the preſent e 
carl, and my lord's other children, that the ſurplus rents and Ay | 
profits of the whole eſtate may be diſpoſed of for the car's il | _ : 
beaefit, a receiver appointed, the plaintiffs account for te . * 7 


perſond 


De Term. S. Michaelis, 1734. 


perſonal eſtate, and be indemnified, the will and codicil proved 
and eſtabliſhed, and the truſts thereof compleatly executed, 
On the 21ſt of December 1723, the earl, then an infant, 
anſwered this bill, and infiſted on his being heir at law, and 
intitled to the late earl's real eſtate, in caſe the will was not 
well proved, On the 13th of March following, William, John 
and A/biey Crper anſwered, and admitted the will and codicil, 
hoping the truſts ſhould be fully executed, and that the re- 
mainders limited to them would be decreed. 


mw — Or OS» 35 


On the ſame day the earl, by his next friend, filed a croſs- 
bill againſt Mr. Spencer Cooper, and Mr. Woodford, and 
againſt his brother and ſiſters, praying that the defendants 
might ſet forth their ſeveral claims and demands of what kind 
or nature ſoever, upon the real and perſonal eſtates of the 
late earl, and might account for them; and that if the will 
was duly executed, an execution of the truſts might be de- 
n creed according thereto, Mr. Spencer Cowper put in his an- 
* ſwer the day the bill was filed, and thereby gave the ſame 
account, as by the original bill, of the taking 187 J. 125. 
e out of a bureau at Colne- green on the 20th of Ofvber, 
in the preſence of Mr, Moodford and Mr. Sydenham, and that 
beſides that and 16707. 5s. taken out of the houſe in George- 
ireet, and ſome other particulars ſet forth in his anſwer, he 
had never received any part of the perſonal eſtate, or meddled 
terewith ; that he had cauſed an iron cheſt to be opened in 
the preſence of Mr. Moodford, and Mr. Sydenham, in which 


ber, 


the 
of ete ſecurities, monies and other things, which cheſt was 
ya locked again with three keys, whereof each of them kept one, 


that the cheſt was depoſited with him, and remained in the 
ame condition, ready to be delivered as the court ſhould 
irect : that he believed there might be ſome few things in 
In eſcriptore or cheſt at Calne- green, whereof he had the key, 
ut knew not the particulars, and deſired it might be brought 
d and delivered as the court ſhould direct, he not intending 
0 intermeddle therewith; that he had no farther or other- 
File concerned himſelf with the perſonal eſtate, having de- 
etmined to act as little as poſſible without the direction of the 
ourt; that he could not ſet out an account of the late earl's 
tal eſtate, but referred to Mr. Sydenham for that purpoſe, 
nd ſaid he was very deſirous the truſts of the will ſhould be 
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De Term. S. Michaelis, 1734. 


fully executed, an account taken of the real and perſon] 
eſtate, and the ſurplus laid out in a purchaſe, as the vil 
directed, after funeral charges, debts, legacies, and all juf 
demands thereout deducted and paid; in order to which, he 
ſet out Mr. Booth's will, and ſtated his claims under it in 
the ſame manner as I have before mentioned, and as is done 
by the preſent bill, inſiſting that his title to the benefit d 


Mr. C 
to Mr 
houſe : 
which 

which 
were d. 
paid on 


T 
the truſt in Mr. Booth's will accrued from the death of Judith 5 
the late earl's firſt wife; that he believed the late earl poſſeſſed Bf the (rs 
the real and perſonal eſtates of Mr. Booth, and that the tut bis dem 
had not been fully executed; and therefore he inſiſted, © tions of 
< he was intitled to the real eſtate of Mr. Booth undeviſed, ais the (: 
ce to the ſum of 4500 l. and intereſt, or to any eſtate purchals 
e therewith, and to an account of the ſurplus of Mr. Boitt's In H 
© perſonal eſtate, with intereſt from the death of the fail Cancel 
Judith; but that he conceived it might be proper by a bi er an a 
« to be preferred by him againſt Mr. Booth's ſurviving ex: 25 yy 
« cutors and other proper parties, to eſtabliſh his demand EE 
& though he found it neceſſary to diſcloſe it by way of 1. 1 
« ſwer to this bill, which was to diſcover what demands the 5 
« defendants had on the late earl's eſtate; and therefor Ads 
c craved leave to reſerve to himſelf the liberty of proceeding "i of 
« to eftabliſh his demand as he ſhould be adviſed, and te wa 
cc ing to himſelf ſuch his demand, as far as the ſame ſhoull 3 : 
c appear juſt and reaſonable, he ſubmitted to the executidl a 410 r 
< of the truſts of my lord Cowper's will.“ Map 
Mr. Woodford likewiſe put in his anſwer, and ſaid, he cant ns 3 
to Celne-green the 1 3th of Ofober, the Sunday after the ear! 
death, and with the concurrence of the counteſs, Mr. Cupa q 1 { 
the preſent earl, and lady Sarah, ſettled and agreed on » Ge 
manner and charges of the funeral, and takes no other not Z S and e 
of what paſled there at that time; that on the 15th of kate, wh 
ſame month, he attended Mr. Spencer Cooper his co-execiil 3 
to George: ſtreet, where finding ſeveral papers, writings, let Pere the 
and accounts, many of which were curſorily paſſed over! "ha 0 
them in the preſence of Mr, Sydenham, ſome few principal hay 
concerning the teſtator perſonally, and of no concern or v ellen 
to his eſtate, were, as he believed, taken away by Mr. Cuff . 4 


and in all other reſpects gave the ſame account of this tranl 
action in Geerge-frreet, as is given in the original bill, * 


De Term. S. Michaelis, 1734. 


Mr. Cooper's anſwer, ſaying, that the iron cheſt was removed Cowprr v. Jo 
1 to Mr. Comper's chamvers ; that amongſt other things at the W 18 14 | 
1 WF houſe at Colne- green, my lord had a bureau 5 cabinet, in n 5 1 
6 WW which were (as he believed) 187 /. 12 5. 64. ; in money, 0 i 4 
e which being on or about the 20th of October taken Hed thence, wal ir 
u KGE delivered to Mr. Sydenham, and by him (as he believed) ky 10 
de paid on account to the counteſs. 14 
af The day before either of theſe anſwers put in, Mr. Spencer mw 
Hs +) 


(oper filed a bill againſt the preſent earl, Mr. 1/294ford, and 
the ſurviving executor of Mr. Booth, and others, to eſtabliſh 
his demand, in which Mr. Booth's will and the two declara- 
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Li vt i \ 
that tions of truſt are ſet out verbatim, and his demand by this bill wells 3 
and is the ſame as by his anſwer. BY | 
ae 8 | 88 1 
1 In May 1724, the preſent earl was ſerved with the Lerd [ 7281 T8 
ö I k 135 at 
. WS Chancellor's letter, and appeared, but was never called upon FR j 
ſad | 13 1 
U. for an anſwer; and none of the other defendants were ſerved, bt 1 
1 . . . Wendy. "4 137 
nor any other proceedings had upon this bill. In the other 10 l 
exe- . . 1 1 f | 
two cauſes replications were filed to all the anſwers, and on e 
an | | n 
| the 10th day of July 1724, both cauſes were heard together, ay 
alls . 8 5 3 
* when the late earl's will and codicil were declared to be well * 
y proved, and decreed to be performed; to which end an ac- 40 
efort . 
R count of the perſonal, and of the rents and profits of the real 14 
edi | | 175 
* eſtate was directed, and the Maſter to take an account of the 4 
| 


eſtator's debts and legacies, whom the creditors ſhould at- 
tend, to make out their debts ; that the ſurplus of the perſonal 
eſtate ſhould be laid out in purchaſes, according to the earl's 
bill, and the ſurplus profits of the real eſtate en for the 
reſent earl's benefit. 


eds. thee. — 


14 
#3 
1 1 
* 
2 
ky 
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In purſuance of this decree, on the 18th of January I726, 
de Maſter having been attended by ſolicitors for the plain- 
ifs and defendants, made a general report of the perſonal 
late, which then ſtood in the name of the late earl, or of his 
xecutors, or which had been received by Mr. Sydenham, who, 
fore the hearing, had by order of the court been appointed 
eceiver of the rents and profits of the real, and of the produce 


* & — Sz: n 2 = I > . 
wit = 22 8 1 * 


3 * _ — — 
- — 3 2 
— 2 — 
* oh we os. 
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ver ' 
Kip i the perſonal eſtate, in which report the leaſehold eſtate at 
e Helens, and the rent of it due at the earl's death, are ac- 


dunted for as perſonal eſtate, as are alſo the arrears of rent 
| the eſtate in Hertfordſhire, concerning which the truſts 
"FP 12 had 
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had been declared by the earl, and alſo a bond and note en- 
tered into by Mr. Booth, are mentioned as outſtanding debts 
due to the earl, and as part of his perſonal eſtate. 


On the 28th of Fuly 1727, the Maſter, having been at. 
tended by ſolicitors for the plaintiffs and defendants, as all 
by the receiver, made another report of his having paſſed the 
receiver's accounts of the rents and profits of the real, and of 
the intereſt and produce of the perſonal eſtate from the eat 
death, to Michaelmas 1726 ; theſe accounts compriſe the rents 
of the eſtate in V eſmoreland, of the houſe in London, and of 
the eſtate in Heriford/bire, and alſo the intereſt of the ſavings 
of the late earl's eſtate which had been from time to time in- 
veſted in ſecurities for the now earl's benefit according to the 
decree. 


On the 1cth of April 1728 the Maſter made another report 
of his having paſſed the receiver's accounts till Afichaelma 
1727, and the ſucceeding accounts after Mr. Spencer Cowper's 
death were paſſed in the ſame manner till the preſent earl 
came to age. Indeed none of the reports were confirmed, not 
is it uſual to confirm reports of receivers accounts, as all ex- 
cept the fift are; and as to that, though it is not confirmed 
in common form, yet the following orders obtained at the in- 
ſtance of Mr. Cœteper and Mr. Woodford are (I conceive) a 
implicit confirmation of it; for on the-12th of November 1714 
an order was made on their motion, that ſeveral ſums, part of tie 
earl's eſtate, then out upon ſecurities, and expected to be pail 
in, ſhould be placed out in South-ſea annuities in their names; 
and on the 22d of June 1727 there was an order upon thelt 
petition to fell the ſtocks of which the earl's perſonal eſtate 
then conſiſted, and lay out the monies ariſing from ſuch ſale it 
purchaſes. On the 8th of March 1727, they preferred au. 
ther petition, reciting the decree, the report of the receiv) 
accounts, and that they were defirous to improve the ſaving 
of the now earl's eſtates, and had agreed to place out 10,000 
on a mortgage. which ſum was to be advanced out of tit 
clear produce of the real and perſonal eſtate of the earl; thi 
the receiver had, with their approbation, paid 7000/. in pat 
and would ſoon have 3000 J. more in hand, and that the e- 
cree having only provided for placing out the ſurplus profits d 
the real eſtate, they apprehended it neceſſary to have and 
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der for placing out and improving the clear preduce of the per- Cowrsr v. 


ſonal eſtate in the ſame manner; they therefore prayed that 
the receiver might pay the 3000 J. and that the mortgage 
might be made to them in truſt for the earl, and ſuch farther 
ſums, as from time to time ſheuld be ſaved for the earl out of 
the perſonal as well as real eſtates, be placed out at intereſt 
and improved for the benefit of the earl, in their names. On 
the 13th of March 1727, this petition was heard in the pre- 
ſence of counſel for the petitioners and the earl, when it 
was referred to the Maſter to ſee if the ſecurity propoſed was 
a good one, and if ſo, the receiver was to pay the 3000 J. and 
the mortgage to be made to the petitioners in truſt for the 
earl, and the future ſavings of the perſonal eſtate were ordered 
to be improved for the earl's benefit in their names. 


This order hath been thus executed, (viz ) on the 17th of 
ful 1728 the Maſter having been attended by ſolicitors for 
the plaintiffs and defendants, certified his approbation of the 
title and ſecurity; and on the 11th of November 1728, ap- 
proved the mortgage deeds made to the plaintiffs by the de- 
ſcription of truſtees on behalf of the earl. The money was 
paid, and the mortgage deed executed by Mr. Moodford only, 
after Mr. Cowper's death, and in purſuance of an order for 
chat purpoſe, this mortgage has been aſſigned to the preſent 
earl Cooper on his coming to age. 


During all theſe proceedings, Mr. Cowper never made one Jingle 
fp towards proving his claim or demand, or towards coming in as 
« creditor under this decree ; but ſuffered the rents of all theſe ęſtates 
nw claimed, to be accounted for as my Lord Cowper's, and 
ſoon after, (viz.) on the 10th of December 1728, died. 


The plaintiff 7/7//iam is his eldeſt ſon and heir, and as ſuch 
is heir at law of Milliam Cowper, the ſon of my Lord |. CONE» 
by his firſt wife. 


The plaintiff Theodora Cowper is Mr. Spencer Cowper's 
widow and adminiſtratrix, and the plaintiffs John and Aſpley 
Cauper and Judith Maden are his younger children, who have 
brought this bill (mutatis mutandis the ſame with Mr. Spencer 
Cowper's,) to have an account of Mr. Booth's perſonal eſtate 
not inveſted in purchaſes, of the rents and profits of the eſtates 
in Herifordſhire and W:ftmereland, and of the houſe in London, 
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De Term. 8. Michaelis, 1734. 


to have a conveyance to the plaintiff William Cowper of the 
eſtates in Hertfordſhire and Weſtmoreland, and an aſſignment to 
him of the term in the houſe in London. 


The defendants all anſwered, but none of them are con- 
cerned in intereſt, except the defendant the preſent earl, 


The eſtate in We/lmoreland was only a mortgage, and the 
houſe in London a leaſehold for years ; they were therefore both 
part of the perſonal eſtate of Mr. Pooth, and to be governed by 
his will; the rents and profits thereof were received by my 
lord Cowper during his life, and after his death brought into 
the receiver's accounts as part of his lordſhip's eſtate. 


Now, as to any account of the perſonal citate of Mr, Booth 
received by my lord Cowper and not inveſted in purchaſes, or 
of the rents and profits of the Feriforaſhire and London eſtates 
received by his lordſhip, or of thoſe received after his death, 
and brought into the account taken in this court purſuant to 
the decree before mentioned: I am of opinion, that the bill 
ought to be diſmifled ; and as to all the perſonal eſtate of Mr, 
Booth, poſſeſſed by my lord Cowper, and no part whereof was 
poſſeſſed by Mr. Booth or Mr. Pawell, the bill muſt be like- 
wiſe diſmiſſed, as againſt their repreſentatives, 


This will be a diſmiſſion of the whole bill as to all the 
plaintiffs, except Mr. William Cowper, and even with reſpec 
to him, as he is jointly concerned with the other plaintiffs in 
the perſonal eſtate of Mr, Spencer Cowper, | 


1/7, As to any account of the perſonal eſtate of Mr. Bath 
.received by my lord Cowper and not inveſted in purchaſes, or 
as to the rents and profits of the Heriford/bire, We/tmorelant, 
and London eſtates, received by my lord, the plaintiffs claim as 
repreſentatives and next of kin of Mr. Cuper, and if he was 
intitled, then was he a creditor of my lord Cowper, and ought 
to have come in upon the foot of the decree made in the 
cauſes before mentioned. 


My lord by his will had dad all his eſtate real and per- 
ſonal with the payment of his debts, and by the decree Mr. 
Spencer Couper, as well as his co-executor Mr. Moodſord, wi 
to account for the perſonal and the rents and profits of the 


real eſtates, the creditors were to come in and prove their 
dedts, 
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debts, and the * ſurplus only was to be laid out in purchaſes. Cowrer v. 
purſuant to his lordſhip's will; Mr. Spencer Cowper therefore Fan ee 
might have craved an allowance in tbe account of bis de- 7 1 
mand; or if not, might have come in as a creditor by the ex- 

preſs proviſion of the decree, and one way or other (I con- 

ceive) he ought to have come in, for he had diſcloſed his de- 

mand by his anſwer to the croſs bill, was party to the decree, 

and to the account taken purſuant thereto ; and in ſuch caſe g there be à de- 
| declare, I ſhall always be of opinion, that an executor or ene. an ac 
truſtee ought not to lie by, and put the eſtate with which he which an exe- 
is intruſted to the expence of a new ſuit, to obtain ſatisfaction aufe Party 


for a demand which he might have had in the courſe of the tor has a debt 
: ad, a : which he does 
former proceedings; this is not acting agreeable to his truſt, not claim, but 
lies by, and the 
account is taken and perfected, he ſhall not bring a new bill for his was and put the eſtate to a freſh 
charge, this being contrary to the truſt repoſed 1 ia him. 
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2%, As to the account of the rents and profits of the eſtates 
received after the death of my lord Cowper, and brought into 
the account before mentioned, Mr. Spencer C:wper was party 
to that account and bound by it, and the plaintiffs who ſtand 
.. in his place, cannot avoid that bar by an original bill, no nor 

| 1 a bill to eſtabliſh it, though he did not think fit to proſecute 
; ſo that, as to this account likewiſe, there muſt be a 1 


7 1 as being finally barred. 
4 N | 
1 The great queſtion then, in this caſe, concerns the Hert- 
ferdſire eſtate principally, which the ſole plaintiff now remain- 
: ing (Mr. William Cowper) claims, as couſin and heir of 
1 William Cowper the late earl's ſon by his firſt wife. 
A ; 
Wich regard to that, the declarations of truſt executed by 
my lord Cooper, take notice of Mr. Booth's will, and declare 
_ theſe lands were purchaſed with 45001. being money ariſing L 734 J 
"mY out of Mr. Booth's perſonal eſtate, and were to be conveyed 
the and ſettled to the uſes of Mr. Booth's will, and in the mean 
time that the rents and profits ought to be received by the 
; perſons intitled as if ſuch ſettlement had been made. Theſe 
_ 


1 declarations being relative to the will of Mr. Booth, if 
Mr. Spencer Cowper as uncle and heir of William Cowper 


1 decame intitled by or under that will, it is the ſame 
* as if the truſt had been expreſsly declared for him, and 
Hi then undoubtedly he had an equitable eſtate veſted in 


. him 
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honeh the law 
will not allow 
one of the half 
biood to be heir, 
vet there is no 
to!lid reafon for 
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ts not only more 


remote, but has 
but half the 
blood, he hive 
32 Z none of the 
mother's blood, 


him which hath deſcended to the plaintiff; and ſo is his 


remained in ſpecze, it muſt have been conſidered as land, and 


them; the defendant now ſuſtains that honour, and everyone 


it, which is this, (v:z.} that our law agreeing with the can 
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title. 

Indeed it has been objected, that although Mr. Spencer 
Cowper was heir to his nephew Milliam, yet he was not next 
of kin, and if the 4500 J. had remained in money, his lord. 
ſhip would have had it, and after him the preſent earl accord. 
ing to his father's will, 


But this objection is of no weight; for had the 4500], 


have been governed by Mr. Bocth's will; it is impoſſible for 
the father to be heir immediately to the ſon: nay, the law fays 
the land ſhall rather eſcheat; for which reafon it muſt have 
deſcended to Mr. Spencer Cowper, eiſe it could not have de- 
ſcended at all. | 

As to the hardſhip of ſetting up this right in reſpe& to the 
perſon againſt whom the ſuit was brought, [ own, and cannot 
forbear declaring, that were I to conſider the matter, not 28 
ſitting in judicature, but taking in all manner of conſiderations, 
ſuch as honour, gratitude, private conſcience, &c. I muſt think 
this claim ſhould never have been made. The defendant is 
ſon and heir of my lord Cowper, in conſequence of whoſe mar- 
riage with his firſt wife, the ſubject matter of the plaintiff's, 
as well as his father's claim, has ariſen; their obligations to 
my lord Czwper laid upon them in his life-time could not but 
be very great, and his kindneſs continued to the laſt, for by his 
will, they and their iſſue are are put into the intail of the eſtate, 
to go along with the honour, which by his patent is limited to 


would wiſh the whole eftate to go along with it. 

Beiides, as my Lord Hale ſaid, in the caſe of Collinguuu 
and Pace, 1 Vent. 42.4. the brother of the half blood is neare! 
than the uncle, and is therefore preferred in the adminiftra- 
tion; for the uncle on the part of the father, hath no mot 

lood of the mother, than the brother of the ſecond vent?! 
and he hath the immediate blood of the father, which the 
uncle hath not; the uncle is forced to go up to the grand- 
father, and meet the blood of the nephew in him, ſo that it i 
impoſfible to find out a reaſon in nature for preferring tbe 
uncle to the half brother. Indeed he offers a legal reaſon for 


: - 13 
on law, makes brother and brother but one degree, and unc* 
and 


1 — 
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and nephew two degrees, and thereby the law gives a mediate 
deſcent to the uncle mediante patre, but the deſcent to the 
brother muſt be immediate, if at all; and my Lord Hale holds, 
that the half blood impedes it: but now let us examine this; 
our law taking the computation of degrees of kindred from 
the canon law, (which by the way ſhortened the degrees or 
diſtance of relation, in order to increaſe the number of diſ- 
penſations from the court of Roe) makes brother and brother 
but one degree ; whereas the civil law, in its computation, 
went up to the common parent or father, and down again to 
the perſona propoſita, and ſo made brother and brother two 
degrees, which is certainly right; for there is no conſangui- 
nity among collaterals, but by meeting of the blood in ſome 
common perſon or parent; but now, taking our law to be 
right, why ſhould the half blood impede the deſcent to the 
heir on the part of the father, why ſhould the blood of a dif- 
terent mother hinder the deſcent to the heir of the father, 
eſpecially when it is conſidered, that neither of the 
competitors hath any of the mother's blood, as hath 
been obſerved? Theſe ſeem conſiderations of weight; but 
ſtill, fitting in a legal judicature, I muſt judge of the plain- 
tit's claim as the law is, and not as I world have it; the court 
muſt judge according to the ſtated rules of law and equity, and 
if the plaintiff's claim is not barred, nothing is plainer than 
his title; the law, if it had been a legal title, would undoubt- 
cdly have caſt the deſcent upon his father, who by the decla- 
ration of truſt had an equitable title; now equitable and legal 
citates are deſcendible in the ſame courſe. Uſes before the 
27 H. 8. were equitable eſtates; but yet the common law 
directed their deſcents, particularly there was a poſſeſſio (a) 


fratris of an uſe, as well as of a legal inheritance, 1 Co. 121. 5. 


4 C. 22. which cite the year- book of the 5 Ed. 4. 7. b. ſo that 
the brother of the half blood was, in that caſe, excluded from 
the inheritance of an equitable, as well as of a legal eſtate, 


The lord Coke. (+) ſomewhere ſets a value upon the laws of 
England in relation to deſcents, on account of the certainty of 
them; but conſidering how many truſts are now a- days created 
in lands, and how many queſtions have ariſen concerning uſes, 
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Equitable eſtates 


are guided by 
the ſame rules 
of deſcent as 
legal eſtates. 


(a) Vide ante 
Banks v. Sut- 
ton, 713. 


Rules of deſcent 
ſo plain as that 


there are very 


few diſputes a- 


bout them, 


+ ve the preface to his ſecond report towards the end. 
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whether executed or not, I think we ſhould have little reafon 
to boaſt of the certainty of our laws in the rules of deſcent, if 


legal eſtates were governed by one rule, and equitable by ano- 


ther. Beſides, as my lord Cowper thought proper to take the 
conveyance of the land in queſtion to himſelf, let us now ſup. 


poſe he had lodged the legal eſtate in another perſon, could the 


preſent ear] have had the conveyance of the inheritance from 
that truſtee ? plainly he could not; now, if the plaintiff as 
heir, and not the defendant as brother of the half blood, muſt, 
under ſuch circumſtances, have been intitled to a conveyance, 
ſurely my lord Cowper's veſting the legal eſtate in himſelf can 
make no alteration in the caſe. | 


The next thing to be conſidered is, that ſuppoſing theſe 
objections not to ſtand in the plaintiff's way, as plainly they 
do not, then the queſtion will be, whether any thing elſe 1s 
ſufficient to bar his demands ? 


With regard to the proof of my lord Cœtoper's keeping his 
accounts of theſe eſtates jointly, and in the fame manner with 
his other eftates, of his letting leaſes of them, baving them 
meaſured and mapped, and of Mir. Spencer Cowper”s laying 
that the late earl had declared to him juſt before his death, 
he did not owe above 100 J. and that there was not a more 
punctual and juſt man in the world than he, theſe proofs to me 
ſeem not material; for certainly my lord Cowper thought the 
lands in queſtion his own during his life, his enjoyment of them 
is a ſufficient evidence of that, and it does not appear Mr. 


'Cowper knew of this claim when he faid theſe things. 


The objections made againſt the plaintiff's claim (fuch I 
mean as ſeem of any weight) are theſe: 

Firfl, Length of time ſince the title accrued, which was 
from the death of lord Cowper's firſt wife in reverſion, if not 
in poſſeſſion. Secondly, The improbability of my lord Cowper's 
ſuffering his brother's title to ſtand out, when he might have 


obtained a releaſe or conveyance of it. Thirdly, The tender, 


or ſlight manner in which the plaintiffs father mentioned his 
claim in his anſwer to the defendant's bill, and to Mr. 
Sydenham the late earl's ſteward a little before his death. 
Fourthly, His not proſecuting his bill to make good that claim, 


but on the contrary, ſuffering a proceeding whereto he was 
| party 


De Term. S. Michaelis, 1734. 


party to go on, and the rents of the lands in queſtion to be Cowrzx v. 
accounted for as part of the late earl's eſtate. Fiſthhy, His 


not coming in as a creditor for the re/iduum of Mr. Booth's 
perſonal eſtate poſſeſſed by the late earl, though as ſuch, 
he was invited or directed by the decree: but above all, 
Sixthly, his poſſeſſing himſelf of the late earl's papers, writings, 
and books of account after his death, without the participa- 
tion of his co-executor Mr. Woodford, burning and deſtroying 
ſuch as he thought fit. Theſe things moſt certainly. give an 
unfavourable aſpect to the plaintiff's claim, however 8⁰ not ſo 


far as to bar it. 


The caſe being not of an accidental loſs, or ſabprifion of 
2 deed, two things are neceſſary for the defendants to prove, 


1//, That Mr. Spencer Cowper did execute ſome deed or 


_ writing whereby the eſtate was conveyed or releaſed to the 


carl. 


24, That ſuch deed was deſtroyed or ſuppreſſed by him. 


It muſt be granted, that the plaintiff's father having an 
equitable eſtate, if he is deveſted of that, it muſt be by ſome 
deed or writing ſufficient for that purpoſe ; this is ſuppoſed 
by the defendant's making the plaintiff's father's burning or 
deſtroying papers or writings a part of his defence; and 
therefore a preſumption of ſatisfaction made by my lord 
Cowper for this claim, is not (as was ſaid by ſome of the de- 
fendant's counſel) of itſelf ſufficient, but there muſt have 
been ſome deed or writing to convey or releaſe the eſtate, or 
that will operate as ſuch. Now it does not ſufficiently appear, 
nor can it be inferred or preſumed, that there was ſuch a 


deed or writing, or that it was deſtroyed or ſuppreſſed by Mr. 


Cowper, 


As to the firſt objection, the length of time 7" the title 
accrued, which was upon the death of my lord Cowper's wife, 
in reverſion, if not in poſſeſſion, Mr. Spencer Cowper in his bill 
and the plaintiffs in theirs, ſuppoſe the title commenced then 
in poſſeſſion, and demand an account accordingly; but 
the plaintiffs, at the hearing, abridged their demands, praying 
an account only from the death of my lord Ceoper, which in 
this caſe ought to be inſerted in the decretal order, and will 
bind the plaintiffs who (particularly Mr. Widiam Cowper) 


cannot 


Earl Cow. 


PER. 
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Earl Cow- 
PER». 
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wile, then to 
their children; 
upon the death 
of the wife the 
huſband's eftate 
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cannot ſay hereafter, that their father's title accrued in poſ. 
ſeſſion before the death of my lord Cooper; but the defendants 
counſel, in order to lengthen the laches of the plaintiff's fa. 
ther, may, by way of argument, ftill inſiſt, as they have 
hitherto done, that it did accrue in poſſeſſion on the death of 
my lord's firſt wife. The firſt limitation is to William Cnu- 
per and Judith his wife for the term of their natural lives; this 


undoubtedly would carry an eſtate for both their lives, du- 


ring the life of the ſurvivor, and according to Brudenel's caſe, 
5 Rep. q. which hath been always taken for law, unleſs the 
next words, [and after the deceaſe of Judith, then to the 
child or children] reſtrain and make them carry only an 
eſtate during the joint lives of my lord (then Mr.) Cowper 
and his lady; and indeed, if the latter words are not ſo taken, 
they muſt be totally rejected, and the ſubſequent limitations 
made to take place, not upon the death of Mrs. Cowper, ac- 
cording to the will, but to expect till the death of both; 
whereas on the contrary, if they are fo taken, they may re- 
ceive a conſtruction, and be underitood to veſt the remainder 
in Mrs. Cowper, upon the determination of the former eſtate 
by the death of her huſband; and I am of opinion, that this is 
the true way of conſtruing Mr. Booth's will, it being certain, 
that the literal and grammatical conſtruction of a limitation 
to 4. and B. for the term of their lives, is for the term of 
both their lives, for their lives being plural muſt comprehend 
both, and join them together; which is the legal conſtruction 
too, where there is no particular reaſon to vary from it; 
for ſo it is held in Auditor Curl's cafe, 11 Rep. 3. b. that 
an office granted to two pro termino vitarum ſuarum, de- 
termines by the death of one. Indeed in a limitation of 
lands it is otherwiſe ; and the reaſon of the difference 1 
this: a jointenancy of lands may be ſevered, and if it 
be not, the intereſt muſt conſequently ſurvive 3 which 15 


otherwiſe in an office; and that it is ſo in lands, is not from 


the import of the words of that limitation, but from the in- 
ſtitution or operation of law; for if the words imported 3 
ſurvivorſhip, it would be ſo in both caſes; beſides, upon a 
ſeverance of the jointenancy in land, the eſtate does not con- 
tinue during the life of each donee, but determines upon the 
death of one for his moiety, and of the other for his, ac 
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cording to Dyer 67. a. and 1 Ii. 197. 4. which ſhews that 
che eſtate does not neceſlarily ſurvive or continue for the 
whole as long as one of them lives. This different operation 
of the ſame words in the caſes put, ſhews the intent of the 
donor, and conſequently determines the effects of it; ſo in our 
caſe, the words ſubſequent to the limitation, (viz.) [*and after 
« the deceaſe of my daughter to the child or children, &c.”] 
ſhew the teſtator's intent, and muſt determine the effects of 
the limitation, eſpecially in a will, where the intent over- 
rules the legal import of the words, be they never ſo expreſs 
and determinate. 


I am ſenſible there is a diverſity of opinions among the 
learned judges of the preſent time, whether the legal opera- 
tion of words in a will, or the intent of the teſtator, ſhall 
govern ? for my part, I ſhall always contend for the inten- 
tion where it is plain, and I think the ſtrongeſt authorities 
are on that ſide; for if the intention is ſometimes to govern 


25 it as admitted it muſt, and not always give way to the legal 

conſtruction, and yet at other times ſhall not govern, there 

will then be no rule to judge by, nor will any lawyer know 
i how to adviſe his client; a miſchief which judges ought to 
, prevent, pm | 
n Thus much I have thought proper to Tay upon the queſtion, 
of whether the remainder came into poſſeſſion upon the death 
d of Mrs. Copwer, or not till the death of her huſband (after- 
n wards lord Cowper) becauſe it was laboured ſo much at the. 
＋ bar, and I did not care to paſs it over ſuperficially ; but 
at aſter all I think it not very material. If Mr, Spencer Cowper 
e- bad any knowledge of his title before my lord's death, it 
of il 


might have been material, by lengthening the time of his 
is laches, but there is no proof of that; and Mr. I/o2dford by 
| his anſwer ſays, that the 15th of Oober 1723, (five days 
aiter the earl's death) was the firſt time Mr. Cooper mentioned 
his demand under Mr. Booth's will, which Mr. Woodford ſays 
he never heard of before, nor is there ground to believe that 
Mr. Covper knew any thing of it till after my lord's death; 
he had no reaſon to think himſelf concerned in Mr. Boath's 
eſtate, being a ſtranger to him in blood; beſides if it had 
occurred to him, that he was heir to Mr. Booth's grandion, 
| yet Mr. Booth was a citizen of London, had preferred his 
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aſter 
brothe 


could Mr. Cotoper divine he would order it to be converted 


into land, and afterwards diſpoſe of it in ſuch a manner, as to eſtate, 
carry it from his own heirs, and give it him? | upon | 
As for the declarations of truſt wherein Mr. Booth's: will is Aer 
recited, how ſhould Mr. Cowper know of them ? they were "12 
depoſited by my lord Cowper with Mr. Powell the executor, mould 
and found after his death among his papers, as his executors "ORs 
ſay by their anſwer, which is not contradicted by proof; be. "I 
fides, one of theſe declarations takes notice that the other 3 
was depoſited with Mr. Powel, and there being the fame 
reaſon to depoſit the one as the other, no doubt they were 3 l 
both ſo, and in Mr. PowelPs cuſtody at the time of his death; 3 
ſo that there is no reaſon to ſuppoſe Mr. Spencer Cowper kney ® ant 
any thing of his title, till after my lord's death. gs 
1 915 Mr. 
But then they object the improbability of my lord Couper's the | 
ſuffering his title to ſtand out when he might have obtained his t. 
a releaſe or conveyance of it. 1 ſays, 
As to this, I am in the dark, I mean, with reſpect to my Wl * d 
lord's knowledge of Mr. Cowper”s title; one would think, be „ Way 
had conſidered the limitations in the will, and confequently i 5 g 
* adviſe 


to whom the eſtate would go after his death; but that his 
lordſhip was poſitive in his opinion, upon limitations, ſo am- 
biguous, does not appear, and is the more doubtful, as it 
neither of the declarations of truſt executed by his lordſhip, 
did he take upon him to determine, how the eſtate was to g 
by virtue of the limitations; all that he ſays is, that it ſou 
go according to the true intent of Mr. Booth's will. What power 
or influence my lord Cowper had, doth not judicially appear; 
if he did obtain a releaſe or conveyance from Mr. Cowper, i 
muſt be either before he had iſſue by his ſecond lady, or after; 
now, before my lord had ſuch iſſue, Mr. Cowper was both bel 
to my lord and to his fon, and therefore my lord, in caſe his 
ſon by his firſt marriage ſhould die without iſſue, might think 
that the eſtate would go to his brother, and that he had # 
reaſon to endeavour to prevent it. It is proved my lord's fol 
died in 1697 or 1698, my lord's firſt lady not till April 17955 
and till iſſue born of the ſecond marriage, there is no found 


tion to preſume there was any ſuch releaſe or conveyance, 268 
; after 
3 | 
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brother would not do ſo Hard a thing as to call for the legal 
eſtate, and ſeparate it from the honour, an honour intailed 
| upon himſelf and his iſſue, 


Beſides there is ſome ien that this title was fanding 
out on my lord's death: his lordſhip depoſited theſe declara- 
tions of truſt with Mr. Powell, to be delivered to ſuch as 
ſhould have a right to the eſtate, and if he had got in his bro- 
ther's title, moſt probably he would bave called for the de- 
clarations, and not have left them in the hands of Mr. Booth's 
executor, when he himſelf was ſole owner of the eſtate, 


34 Olject. The flight and tender manner in which the 
plaintiff's father (Mr, Spencer Cowper) mentioned his claim in 
his anſwer to the defendant's bill, and to Mr. Sydenbam the 
late earl's ſteward, a little before his death. 

Mr, C:wper in his anſwer ſays, © he is deſirous the truſts of 
er the late earl's will ſhould be executed, and inſiſts upon 
ned his title to the benefit of the truſts therein contained, but 

* lays, he cenceives it might be proper by a bill to eſtabliſh 
m his demand, though he found it neceſſary to diſcloſe it by 
he « way of anſwer to that bill, and prays to reſerye to him- 
nt « ſelf the liberty of eſtabliſhing his demand, as he ſhould be 
his WY dv ifed, and ſaving it to himſelf, fo far as the fame ſhould 
« appear juſt and reaſonable, he ſubmits to the execution of 
* the truſt of my lord Cotuper's will“. 


Mr, Sydenham examined for the defendant ſays, * that a 
little before Mr. Cowper's death, he took occation to men- 
tion this demand of his upon the eatl's eſtate, and told him, 
*he hoped he would make an end of it in the eaſieſt manner 


owe 
best; * be could, upon which he ſeemed to make very ſlight of it, 
er and fa'd, there was a ſmall piece of meadow near his 


\- heir m, and if the preſent earl would let him have this field, 
e his ' de ſhould make other matters extremely eaſy.” 
think WW It ſeems plain, Mr. Spencer Cooper's anſwer to the bill ex- 


ſeſs in making the claim, and by what he ſid to Mr. Sden- 
am, he lighted and made little account of it (which 
aimants are not apt to do) yet there is ſomething par- 
255 in this caſe, which takes away the force of the 


canal in a field called Clunk-field, which lay convenient for- 


reites a backwardneſs in ſetting up this title, and a tender- 
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after he had iſſue by his ſecond lady, he might think his Cowrzk b. 
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CowPrt v. objection; for though the title upon which this claim is 
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founded, be clear and plain to thoſe that underſtand the law 


and common rules of equity, yet in the common opinion of 


mankind, it would be thought in itſelf, and in the circum- 
ſtances attending it, very hard and unreaſonable, and the ſetting 
it up ſeverely cenſured , beſides, it appears by Mr. Sydenhan's 
depoſition, that this claim was not ſet up in order to carry 
things to the utmoſt extent, but to obtain ſome acknowledg- 
ment for a releaſe of the demand, and indeed it was like to 
have had that effect; for Mr. Sydenham ſays farther in his de- 
poſition, that the defendant, after he came to age, and before 
the filing of the preſent bill, offered the now plaintiff to com- 
ply with the propoſal his father had made, and to convey 
the ficld, upon having a releaſe, 

Tne fourth objection is that of Mr. Spencer Cowper's not 
proſecuting his bill brought to make good his claim, but, on 
the contrary, ſuffering the proceedings I have mentioned, and 
the rents of the lands claimed by him to be accounted for as 
part of the late earl's eftate, 


And fo far as that procecdiiiz extends, it has proved a bat; 


but farther than that it cannot be carried, for it cannot ope- 


rate as a bar to the realty, or as an extinguiſiment of the right 
to the land. : 

It is objected, that if Mr. Spencer Corrper had thought his 
claim to the land had ſubſiſted, he would not have ſuffered : 
bar to an account of the rents and profits to have run upon 


him. 


To this it may be anſwered, that poſſibly Mr. Coxper migit 
think the pendency of his bill to eſtabliſh his claim, wous 
prevent that bar; but it he did not think fo, yet he might be 
willing to ſuffer himſelf to be barred as to the meine profits 
or might intend no more by ſetting up his claim, thaa 15 
obtain ſome acknowledgement for the releaſe of it, eſpecia 
a> he muſt know that the ſetting it up would appear hard, 4s 
cou not eſcape cenjure ; which ſeems alſo an anſwer to the ten 
objection to the plaintiff's claim, Mr. Spencer Cowper's 90 
coming in as a creditor for the refiduum of Mr. Beth's pet. 
ſonal eſtate poſſeſſed by the late ear], though he was, 23 ſuc, 


invited and directed by the decree, Beſides, he might Xt 
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ink it proper, or worth his while to enter into ſo ſale an Cowrrn v. 
account, as that of Mr, Boeth's eſtate who died almoſt forty Earl Cows 
years before, R. 


— San | — = 
— Ss © — 
— 


And now we come to the laſt objection {and which is the 
ſtrongeſt) viz. Mr. Spencer C:wper's poſſeſſing himſelf of the 
late earl's papers and books of account, after his death, with 
out the participation of Mr. J/odford his co-executor, burns 
ing and deſtroying ſuch of them as he thought fit. 


1 


* 


3 
4 7 
80 
525 ' 
2 
* 


This is a fact of ſuch a nature, that every circumſtance re- 
lating to it ought to be thoroughly weighed, in order to ſec 
whether there be any foundation in precedent, reaſon or juſtice, 
for the preſumptions which the defendant's counſel would 
build upon it, and this, not merely with regard to the preſent 


cauſe, but as 1t concerns 3 in general, and publick 
juſtice. 


The evidence of Mr. Copen s pdſſeſſing himſelf of all the late 
earl's papers, thoſe at Calne- green his houſe in the country, 
and thoſe at his houſe in town in Gezrge-/treet, is very plain; the 
ſum or ſubſtance of it is this: 1/2, as to the papers and books 


1 of account in the country, notwithſtanding there is ſome va- Y 
25 riety in the evidence as to the circumſtantial part, yet it plain. f i 
Mm appears, that on the 1oth of Octsber 1723, (the day my tf 

lord died) Mr. Spencer Cowper was in the houſe at Colne- green, +] 
his and none being preſent but Mr. Sydenham, he opened à bureau, 1 
d 1 took out papers, cancelled ſome, and afterwards the ſame day Þ 
pon Air. Syd-nham found him alone with a greater quantity of ib: 

papers and writings lying before him on the floor, torn and 1. 
igt T cancelled, which he told Mr. Sydenham, he intended to put Fl 
ou out of the way, and would look over all the earl's papers, [ 747 ] 135 
at de to preſerve ſuch as he 2 proper, and deſtroy the reſt”, | hs 
oft, On the 1 3th of Ocober Mr. Woodford, by his appointment, was 17 
nome down to Colne- green, and before he came, Mr. Caper 75 
can ordered one of my lord's ſervants to carry down a large 4 | 
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„ cet of papers and writings into the kitchen to be burnt, 
gen d accordingly they were burnt in the kitchen-fire, in the 
s not WY preſence of ſeveral of the common ſervants, one of which 
pet *. ede ſaw on the top of the baſket two books covered 
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ſuck, with white vellum or pareaments ſuch as my lord died to 5 
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deeds. 
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2dly, As to the papers or writings in town, it appears, that 
on the 15th of the ſame month, Mr. Cowper, Mr. Moodford 
and Mr. Sydenham, eame to my lord's houſe in George-/treet, 
and in a cloſet below ftairs there was a bureau, which by z 
key Mr. Cowper had in his pocket, was opened, and in it were 


ſeveral writings and papers, ſome of which Mr. Cowfer only 


looked over, and took away with him, ſaying, they concerned 


the earl perſonally, and not his eſtate, and locked up the cloſet 


keeping the key, and that they all went up and opened an iron 
cheſt, put in ſome jewels and curiofities which they had found 
below, and took out ſome bank-bills, which were delivered to 
Mr. Sydenham, and then three locks were put upon the cheſt 
and each had a key; a day or two after this, Mr. Cowper told 
Mr. Sydenham, he would have all the earl's papers and wiit- 
ings in town brought to his chambers, that he might peruſe 
them, and put out of the way ſuch as were not proper to be 
kept, and accordingly, without Mr. Moodford's knowledge, 
he ſent the key of the clofet to Mr. Sydenham, who cauſed the 
papers to be taken out of the bureau and put in boxes, which 
boxes together with the iron cheſt, were ſent to Mr, Cowper's 
chambers, who ſeveral times after mentioned to Mr. Syden- 
ham, that he had looked into the late earl's papers, and deſtroy- 
ed ſuch as were not fit to be ſeen, It appears likewile, . that 
applications were made to Mr, Cowper, on behalf of the coun- 
teſs, deſiring that ſhe or ſome perſon for her might be preſent 
at the opening of the earl's papers, which he declined, ſaying 
they were private papers not fit to be feen. 


Upon this evidence and the known maxim, omnia præſumis- 
tur in odium ſpoliatoris, the defendants counſel would have 
two preſumptions to arile, That Mr. Spencer Couptr 
had executed ſome deed or writing to the late earl, whereby 
his title to the lands in queſtion was conveyed of releaſed: 
and 24, That ſuch deed or writing Was by' him Vurat or de- 
ttroyed. 


Fi , 


Now, before I conſider the evidence, I muft premiſe, that 
this is going farther than any court, either of law or equity, 
has gone in any caſe of ſuppreſſing or deſtroying evidence, 
that ] know of. In that of the King (a) and the counteſs 


_ 


(a) See this caſe tated with ſome others of the like nature in the caſe of Daljmy 
and 8 vol. 1. 732. 
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Arundel, Hob. 109, my Lord Hobart ſays, the ſuit (that is the 
pill) affirmed the king's title to be by the attainder of Francis 
Dacres, who (the bill ſaid) was ſeiſed of an eſtate-tail; but 
the deeds whereby the eſtate was come to him were not ex- 
tant, but very vehemently ſuſpected to have been ſuppreſſed 
and. with- holden by ſome under whom the defendants claimed; 
and therefore the decree ran, © that the king and his heirs, 


* and the lord Hundſon his farmer, ſhouid hold and enjoy 


te the lands, until the defendants ſhould produce the deeds, 
« and the court thereupon take farther conſideration and 
& order”. This was a very ſolemn reſolution, and with 
the greateſt deliberation, for the * then (a) Lord Chancel- 
lr was aſſiſted with the two Chief Fuſtices and the Maſter of 
the Rolls. By the printed report the deeds are ſuppoſed, but not 
faid to be proved; I have had the regiſter's book ſearched, 

the decree is entered Trinity 14 Jac. 1. lib. B. fol. 1095. b. 
and drawn up thus: © chat the king, his heirs and his farmer, 
* ſhould hold and enjoy until the defendant produced the 
* deeds therein particularly mentioned and proved once to 
« have been extant and duly executed”, Here we fee the 
exiſtence of the deeds was fundamental to the decree, and 
the proof of them fully and expreſsly aſſerted by the court in 
framing the decree z in the Caſe of Garteſile and Ratcliffe, 
1 Chan, Cafes 292, the deed burnt or cancelled was proved; 
in that of Hunt and Matthews, 1 Vern. 408, the deed ſup- 
preſſed was proved; and in that of ardour and Beresford (not 
rightly reported 1 Fern, 452.) in the regiſter's book of 
Piſchez 1087, page 491, there is this entry: “the Lord Chan- 
« ce/{;r, on reading and examining witneſſes viva voce, de- 
„ clared that the papers (there called J/ynne's accounts) 
« were, thro' the cateleſſneſs of the defendant, imbezilled, and 


| * therefore confirmed the Maſter's report, which had not 


made the defendant any allowance for diet, Sc. by reaſon of 
* {uch imbezilment”; here the proofs of the imbezilment of 
the papers prove there were ſuch papers. The caſe of the 
counteſs of Plymouth and Bladen, reported 2 Fern. 32, appears 
by the regiſter's books to be thus: the defendant was the 
plaintiff's ſte ward, and the bill was brought for an account; 
the defendant pleaded, that the plaintiff had impriſoned him, 
auè upon promiſe of his liberty had got a trunk; in which were 
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ſtroy it. 
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all his vouchers, inſiſting that though he kept the key, yet it 
was eaſy to be opened, and that it was to be preſumed it had 


been fo, and was impoſſible for him to prove what the plaintif 


had taken out, or to account without his vouchers ; this plez 
was arg ued and ordered to ſtand for an anſwer ; afterward, 
by an interlacutory order, the trunk was directed to be de. 
livered ta the uſher of the court; and upon hearing of the 
cauſe, the then Lords Commiſſioners decreed the defendant to 
account, and ordered the trunk to be brought before the 


Maſter, who was to open it in the preſence of both parties, 


and they to have copies of the papers found in it, as they 
ſhauld think fit; in this caſe the court would not preſume 
material papers, or even a ſuppreſſion of any ſuch, though it 
ſhould ſeem that the trunk was got by the plaintiff in a very 
unwarrantable manner, and only took the beſt care they 
could that the papers, whatever they were, ſhould be pro- 
duced. | 


There have been no caſes at Jaw, and theſe are all the mate. 
rial ones that I have heard cited in equity; but though there mij 
have been others, the names of which I cannot at preſent re- 
collect, yet do I not remember or believe, there has been ar) 
one, where there was not ſome proof made of the exiſtence d 
the deed or writing ſuppoſed to be ſuppreſſed or deſtroyed, 


Now I ſhall conſider the manner and circumſtances of Mr, 
C:wper's poſſeſſing himſelf of and burning and deſtroying the: 
papers, writings, or books of accounts, in order to ſet, 
whether they afford any ſufficient preſumption, that there ws 
ſuch a deed ar writing, and that Mr, Cowper did burn or de- 


| 


As to the tranſaction at the late earl's houſe in the county 
Mr. Sydenham was preſent when Mr. Cowper firſt opened tht 
bureau, took out papers and cancelled ſome of them; and 
afterwards Mr, Sydenham was admitted into the room, whe! 
Mr. Cawper had a greater quantity of papers lying by bim, 
torn and cancelled, which he frankly told Mr. Sydenban it 
intended to put out of the way, and would look over all te 
earl's papers, preſerve ſuch as he thought proper, and deſirof 
the reſt; this was on the 1oth of Ociober; on the 13th, be. 


fore Mr. Mocaford came down, be ordered one of my lon 
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ſervants to carry down a large baſket, full of paper writings, Cowyrr v. 


4788 
d and books of account, into the kitchen to be burnt, and ac- Earl Cow- , 1 ö 
f cordingly they were burnt (Mr. Sydenham ſays by Mr. Cowper 8 4 x 
a himſelf) in a very public manner in the kitchen-fire, and in = = 
A the preſence of ſeveral of the common ſervants, which is to wi 
- be preſumed was not kept ſecret from my lady Couper, for 10 1 
16 Mr. Cowper refuſed to let any perſon for her be preſent at the I vl 
0 opening of the earl's papers, (though ſhe deſired it) ſavings 4 
he they were private papers not fit to be ſeen, which was avow- K bf 
5, ing to her his deſign to deſtroy ſome papers, or at leaſt to con- ih . | 
ey ceal them. | | | if { 
ne But then it is aſked, how came Mr. Cowper to open the +. 
it late earl's bureau in the country, ſearch his papers, cancel 1 
ry and burn ſuch as he thought fit, without the knowledge or ut 
5 participation of Mr. Mocdford, and this too, before the coming h ih; 
Qs of Mr, Moodford, who was to come there by his appoint- 100 ly 
ment? 4 
oy Now although each executor, having the whole office in ji li 
1 him, hath authority to do what Mr. Cowper did, yet I think aff 
10. he ought to have ſtayed for Mr. Wocdford the other exe- 
10 cutor; but then it doth not appear that Mr. Moeodford when 
T he came, took upon him to act in any manner, or fo F 
much as to enquire concerning the late earl's papers or books bs 
of account, or any of his affairs; and indeed he might reaſon- 170 
vt ably think Mr, Cowper, whom he found in the houſe, had 18 
ele taken ſome care or other about my lord's affairs probably 19 1 
ſee | be might think Mr. Cowper being my lord's Df and l 752 ] 173 
Wis one who had no intereſt in his lordſhip's eſtate (that he knew 1,40 
de F of at that time) was more proper than himſelf to look into 4 i 
bureaus or cabinets, and inſpe& papers; and it appears he 711 Wt. 
ah did think ſa, for when they both came to my lord's houſe in N 
thi town with Mr, Sydenham, Mr. Cowper brought with him the 7 4 
* key of the bureau there, in which were ſeveral writings and | 4 . 
eben papers, ſome of which Mr. Cowper only looked over and took hs 1 
hin, away with him, ſaying they concerned the late earl perſon- 77 1 
1 be ally, and not his eſtate; and as Mr, Coꝛuper had the key of 1 [; 
| th the bureau with him, ſo Mr. Mocdfard let him lock up the fl 
ſtrof clotet where the bureau was, and carry away the key, which 1 
bo Was putting it into his ſole power to look over all the reſt of 1 
ord tic papers and writings, and difpoſe of them as he had already l. 
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done of ſome others in Mr. Woodſord's preſence; this accounts 


for Mr. C:owper's doing what he did in relation to the other 


papers or books of accounts at Colne-green, without the 
knowledge or participation of Mr. Moodford; beſides, either 
Mr. Cowper found the deed or writing ſuppoſed by the de- 
fendants counſel, at my lord's houſe in town, or in the coun« 
try; if at his houfe in town, the ſearching of his papers and 


' writings there by Mr. Cooper, having a power over them, 


was in ſome ſort by Mr. Woodfard's conſent; and if in the 
country that was done before, and it cannot be imagined, if 
Mr. Cwper had in his power what he wanted there, he would 
then have burnt or deſtroyed fo many papers or writings in ſo 
publick a manner, and after all this, have poſſeſſed himſelf of 
papers and writings in town with the privity of Mr. IVoedford, 
have ordered Mr. Sydenbam to ſend them to his chambers, and 
ſeveral times after have told Mr. Sydenham he had been looking 
into them, and deftroyed ſuch as were not fit to be ſeen. 
Again, if Mr. Cowper had executed ſuch a deed of releaſe and 
had intended to ſuppreſs .or deſtroy it, he would have takena 
ſecret and clandeftine way for that purpoſe, as the ſuppreſſion 
of deeds does in its nature ſuppoſe, and not have burnt papers 
and writings at ſeveral times in an open public manner. 


For my part I do declare, that had there been the leaf 
poſitive proof of a releaſe from Mr. Cowper, I would have 
totally diſmiſſed the bill; but when ſuch releaſe or conveyance 
is only ſuppoſed or inferred from appearances, out of which 
that ſuppoſition does not neceſſarily or even naturally ariſe, 
and when my lord Couper's leaving the declaration of truſt in 
the hands of Mr. Powell does encounter it, I cannot but think 
this title is ſubſiſting. 


Upon the whole matter, my opinion is, this title ſhould ts rat 


Gifting one. | C2 4/ 


- | 4 2 
The law i is cledr, and courts of equity o ght to follow it in 
Weit judgments concerning titles to equitable eſtates; other- 
wiſe great uncertainty and confuſion would enſue z and though 
proceedings in equity are ſaid to be ſecundum diſcretionem beni 
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qui conſulta patrum qui leges juraq ; fervat; and as it is ſaid in Cowes v. 


Roof's caſe, 5 Rep. 99. b. that diſcretion is a ſcience, not to 
act arbitrarily according to men's wills and private affections: 
ſo the diſcretion which is executed here, is to be governed by 
the rules of law and equity, which are not to oppoſe, but each, 
in its turn, to be ſubſervient to the other; this diſcretion, in 
ſome caſes, follows the law implicitly, in others, aſſiſts it, 
and advances the remedy; in others again, it relieves againſt 
the abuſe, or allays the rigour of it; but in no caſe does it 
contradict, or over-turn the grounds or principles thereof, as 


has been ſometimes ignorantly imputed to this court, That 


5 2 diſcretionary power, which neither this nor any other 
court, not even the higheſt, acting in a judicial capacity, is by 
tlie conſtitution intruſted with. 


It is farther to be obſerved, that the legal intereſt of theſe 
lands paſſed by my lord C:wper's will, and the defendant 
the preſent earl has an eſtate for life only therein, with a re- 
verſion in fee, after ſeveral intermediate remainders, ſome con- 
tingent, others veſted, and conſequently the plaintiff can have a 
conveyance only of ſuch an eſtate as my lord has; the coun- 
ſel make no objection for want of my lord's brother being a 


party, who has the next remainder, and is not before the court, 


therefore I will take no notice of him; but the defendant muſt 
convey ſuch eſtate and intereſt as he has in the Hertfordſhire 
lands, and account for the profits. As to the time, or to 
what period this account is to go back, the court has very 


$ reaſonably taken a latitude, determining upon the circumſtan- 


ces of the caſe ; and ſince the plaintiff's demand is Hricti juris, 
he ought therefore to have ſtrict legal meaſure meted to him. 
The plaintiff's father filed his bill not long after the late earl's 
death, and if he had proceeded on that bill, might have had an 
account of the profits from that time, in the ſame manner as, 
in caſe of a legal title, he would have had from the time of his 
entry; but afterwards, he was ſo far from inſiſting upon a 
right to the profits from thence, or upon the benefit of his 
Claim by that bill, as to ſuffer a proceeding whereto he was 
party, to be had in diſaffirmance of it; and therefore the 


4k aintiff's x ight muſt ſtand upon hi; own claim. 
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cores Vs * Conſequently, I decree the earl Cowper to account for the 


Earl Cow- profits of the Hertfordſhire eſtate in queſtian, the account to 
PER. 


be taken from the filing of the plaintiff's bill, and the defend. 
[*755] ant to have all juſt allowances, and to be examined upon in. 
terrogatories as the maſter ſhall direct +. 


„„ e 


+ From this decree (which was ſoon after inrolled) there was an appeal to tho 


Houſe of Lords, where the parties agreed, and that agreement (9 Co. 2.) wa 
confirmed by act of parliaments l 
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The Pzintipal Matters, 
CONTAINED IN | 


TEE SECOND v0 L U: 


Account. 


Arrount of Profits from avbat time, where 
rem the Title accruing, and where from 
we filing the bill only. 


\ | THERE one is in poſſeſſion 
of lands belonging to an in- 

fant, if the infant when of 

ave makes out his title, he ſhall re- 
cover the profits in equity fram the 
tirft accruing of his title, and not from 
the filing of his bill only. Page 645 
do the defendant ſhall account for the 
profits from the time the plaintiff's 
title accrued, and not from the filing 
the bill only, if the defendant has 
concealed the deeds and writings mak- 
ing out the plaintiff's title. 645 


Idemption ok a Legac p. See title Les 
| gacp. 


Idminiſtration. See title Exe cut oz 
and Adminiſtratoz. 


Idvowſen, See Pzeſentation. 
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Agreement. 


A. articles to buy land, and pays part 
of the purchaſe- money, afterwards he 
enters into ſeveral orders of court 
to pay the reſidue by ſuch a day, or in 
default thereof to give up the articles, 


court will reheve, tho“ thoſe articles 
have not been complied with. P. 66 
Money covenanted to be laid out in 
land ſhall deſcend as land; but he that 
would be entitled to the fee of the 
land when purchaſed, may diſpoſe of 
it by a will, tho? not atteſted by three 
witneſſes; alſo a parol direction for 
the payment of it ſeems to be good: 
ſo if money is ordered or deviſed to 
be laid out in land and ſettled, to 
the uſe of 4. in tail, remainder to 
himſelf in fee, equity will vrder the 
money to A. ſecus if the remainder 
thereof be limited to a third perſon ; 
alſo tho' by a voluntary contract mo- 
ney is agreed to be laid out in land, 
the court will execute ſuch agreement 


in favour of the heir. 171 
Two 


and loſe what he had before paid ; * 


— 


— — wean” - = — . * - SD — — ao 
-'- ty. — r . Os = > $3 1 : bg a 2 2 — * PR ey We. "+ 4. 2 — 2 . 2 s ? . 
2 — — 99 2 — — a — = 2 
* - — = * * - 3 —— e . Sky 2 — _ \ —— > > =-@ | w——_ 8 
n EG ESC EEE 22 Ge Rl a eu. coo = 


A Table of the Principal Matters: 


Two article, that whatever FJ. S. ſhall 


leave to either of them ſhall be equally 

divided betwixt both; ſuch agreement 

good, and ſhall be carried into exe- 

cution by this court; alſo if after this 

one of them contrives that 7 S. ſhall 

leave part of his eſtate to a third per- 

ſor, in truſt for him, this is within 

the articles. Page 182 

It is againſt natural juſtice that any one 
ſhould pay for a bargain which he 
cannot have; as if I article to buy an 

houſe, and the houſe is burnt down 
before the day of payment, I am not 
bound to pay the money. 220 
The plaimmtift's houſe being ſo near the 
church that the ringing of the five a 
clock bell in the morning diſturbed 
her; the plaintiff came to an agree- 
ment in writing with the churchwar- 
gens and inhabitants at a veſtry, that 
the would erect a cupolo and clock at 
the church, in conſideration of which 
the hell was not to be rung in the morn- 
ing; this a good agreement, and de- 
creed to be binding in equity. 266 
Where one articles to ſell an eſtate, and 
brings a bill for an execution of the 
agreement, though at the time of the 
agreement he cannot make a title to 
72 purchaſer, it is ſuthcient if he is 
able to do ſo when the decree or re- 
port is made. 8 


Arreement voluntary. See title Voluns 
| tary. 


Aqreenient evhen to be performed in Specie 
- and when not. 


On a bill to compel a performance of 
an agreement for transferring '5000/, 
Yerk-Baildings ſtock at 7 J. 55. per cent. 
defendant demurred, but demurrer 
over-ruled ; for the cafe might be 
attended with ſuch circumftances as 
would make it juit ro decree a ſpeciſic 
performance of the parties own agree- 
ment, or at leaſt to pay the difference. 

; 304 
A man having ſeduced an innocent wo- 
man by whom he has a baitard, gives 


7 


39 


| 


| 


20007, after his death for the pr. 


chaſing an annuity for the woman and 
child for their lives; the man dies; 
equity will compel a performance of 
the agreement, Page 433 
Covenant.in conſideration of marriage, 
to ſettle lands of 3500. per annum on 
huſband and wife and the iflue male 
of the marriage, remainder to the 
brothers of the huſband ; equity will 

. compel a ſpecific execution of this co. 
yenant, and not put the party to an 
action of coyenant in the truftee's 
name, = 


*\ 


Agreement on Marriage, 


An agreement on marriage articles to 
convey to the huſband a third part of 
what thall come to the father of the 
wife on the death of his father, good, 
and equity will cotnpel an execution; 

: 191 

Feme gives a bond to her intended hul. 
band, that in caſe of their marriage 
ſhe will convey her lands to him in 
fee; they intermarry, the wife dies 
without iſſue, and then the huſband 
dies; the bond, though void in lay, 
is yet good evidence of the agreement 
in equity, and the heir of the hu. 
band ſhall comp a ſpecific perſom- 
ance againſt the heir of the wife 243 

A feme infant ſeiſed in fee, on marriage 
with the conſent of her guardians, co- 
venants in conſideration of a fettle- 
ment to convey her inheritance to he? 
huſband ; if this is done in conſider 
tion of a competent ſettlement, equiij 
will execute the agreement, tho' 10 
action would lie at law to recover 
damages. 244 

Father and ſon on the marriage of tit 

ſon, article to ſettle lands on the 1. 
tended huſband for life, remainder '0 
the wife fer life, remainder to the ine 
male of the nephew, remainder 1 
the nephew in fee; on the death d 
the huſband and wife without ile, 
the nephew thall compel a ſpeci 
performance of the covenant. 24 

Articles on marriage to ſettle lands ea 
huſband and wite for their lives, K. 
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mainder to the heirs male of the body 
of the huſband by the wife, remainder 


to the heirs male of the body of the | 


hutband by any other wife, remainder 
to the heirs female of the body of the 
huſband by this wife; a ſettlement is 
made before the marriage; and ſaid 


to be purſuant to the articles, where- | 


| by the lands are limited to the huſ- 


| band for life, /ars waſte, and with 
a power to make leaſes, remainder to 
5 the firſt, Sc. fon of the marriage in 

tail male, remainder to the firſt, c. 
+ ſon of any other marriage in tail male, 


remainder to the heirs of the body of 
the huſband 3 there are iſſue two 
daughters, and the huſband ſuffers a 
recovery, and deviſes the premifies to 
bis filter ; the daughters may in equity 
compel the deviſee to convey the pre- 
miſies to them. Page 349 
A widow of a freeman of London, who 
left children and died inteſtate, was 
intitled to four ninths of his perſonal 
eſtate, and having by deed aſſigned 
over her four ninths for her ſeparate 
uſe in caſe of marriage, and to ſuch 
perſons as ſhe ſhould appoint, and for 
want of {uch appointment, then to her 
children; the widow intending to 
marry a ſecond huſband, by another 
deed, to which the huſband was par- 
ty, in conſideration of the intended 
warriage, and of a fettlement made on 
her by him, recites, that if ſhe did not 


band would be entitled thereto; and 
then affigns it over to truſtees, in 
truſt tor the intended huſband during 
their joint lives, ſubje& to her con- 
trol and diſpoſal by writing, after 
wich ſhe dies without diſpoſing of it; 
decreed the ſecond huſband is as a pur- 
chaſer, and the recital, that he would 
be intitled to it if the wife ſhould not 
diſpole of it, was a gift. 533 
uucles on marriage to ſettle lands 
on the huſband and wife for their 
lives, remainder to the firſt, c. ſon 
of the marriage, remainder to the 
heirs male of the body of the huſ- 
band by any wife, remainder to the 


heirs of the body of the huſband by 


4 


diſpoſe of her four ninths, the huſ- 


the firſt wife, remainder to the hufe 
band in fee, with proviſions for the 
daughters of that marriage, if no ſon 5 


wife, ſuffers a recovery, and marries a 
ſecond wife, taking notice of his firſt 
marriage articles in his ſecond ſettle- 
ment; he being tenant in tail by the 
articles was allowed by his recovery 
to have barred his daughter by the 
firſt marriage. 
In marriage articles there is a diveriity 
between a limitation to the heirs of 
the body of a man, and to the hezrs 
female of the body of the man; and 
ſons more favoured than daughters. 


One, in conſideration af marriage and 
of 500. portion which he is to have 
with his wife, by ſettlement empowers 
his wife to diſpoſe of 2001. by her 


the wife gives the 200. away by her 
will; the huſband, at this diſtance of 
time, ſhall not be admitted to ſay he 
had not 500. with his wife, but ſhall 


A ſettlement or jointure on a marriage, 
though made very uncqually and in 


| favour of the wife, will not be ſet 


aſide in equity, for that the court 
cannot put the wife in fatu guo, 619 


Agreement farol » Statate of F . and 
| Perjuries. 


A letter from a father to his daughter, 
by which he agrees to give her 3000. 
portion, and this not ſhewn to the 
man who afterwards marries her, does 
not take the promiſe out of the {tatute 
of frauds. „ 65 

The judges equally ,divided on this 

ueſtion, whether a contract for ſtoc k 
be within the ſtatute of irauds, which 
mentions goods, wares and merchan- 
dizes; ſo as to require the contract to 
be in writing, or earneſt money to be 
paid. | 398 


Amballadoz. Vide Pzibvilege, 


5 


Imend⸗ 


huſband has one daughter by the firſt 


„ 


Page 535. 


539 


will; they live together fifteen years, 


pay the money. | 618 
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On an anſwer's being reported not ſcah, 


Amendment. 


On a demurrer to a bill, if the demurrer 
be allowed, the plaintiff may amend 
his bill. 2. Page 300 

The original bill is to be firſt anſwered, 
but if the plaintiff, after his croſs bill 
filed, amend his bill, he loſes his prio- 
m_ 435 

An avſwer amended after heating and 
decree, on affidavit of the ſolicitor 
and his clerk that the miſtake was 
in ingroſſing the anſwer from the 


Craught, and the draught produced. 


: 427 
A depoſition of a witneſs amended atter 
publication. | 646 


Aannity, 


One by will gives an annuity out of bis 
erſonal eſtate; if the executor has 
wilbehaved himſelf, the court will or- 
der part of the perſonal eſtate to be 
{et aſide to ſecure this annuity, 163 
One deviſes that his executors ſhall ſell 
his lands, and inveſt the money in pur» 
chafing an annuity for J. S. the teſia- 
tor dies, and the annuitant dies three 
months after the teſtator, yet the ad- 


miniſtrator of the annuitant fhall |. 


compel a fale, and ſhall have the 
money ariſing therefrom, and alſo the 
Tents and profits till ſale, 309 
An annuity ſettled by a father upon a 
child to commence after the father's 
death, is an advancement pro tanto, 
and muſt be brought into hotchpot. 


442 
Anſwer. | 


Where the general traverſe is omitted at 
the end of the anſwer, fuch anſwer is 
good, and not to be ſuppreſſed as im- 

proper. 87 

Where a defendant inſiſts on the benefit 

of the ſtatute of limitations by way of 
anſwer, he ſhall at the hearing have 
the like benefit as if he had pleaded 


it. | I45 


dalous or impertinent, if the plaintif 
except to the report, he muſt ſhey 
ſpecially wherein it is ſcandalous ot 
impertinent. Page 181 
After the defendant has anſwered the 
bill, he cannot xefer it for ſcandal, 


ll 

Regularly the anſwer of a feme s 
if ſeparate, ought to have an order t 
warrant it; but if the ſeme covert! 
ſeparate anſwer be put in without an 
order; and the ſame be a fair hone? 
anſwer, and deliberately put in with 
the conſent of the huſband, and the 
plaintiff accepts of it, and replies, 
the court will not, at the motion of 
the wife or of her executors, ſet # 
aſide, "1 
A feme covert cannot bind herſelf by 
her anſwer, much leſs her huſband, 2 
to her inheritance, 451 
Upon a decree againſt an infant, unleſ 
cauſe, within ſix months after he come 
to age, the inſant may anſwer ane, 


401 
A copyholder in fee by will charges li 
lands with his debts; the lands being 
in England, and the heir an infant it 
Scotland, the creditors bring a bill ts 
have their debts paid out of th! 
copyhold premiſſes; whereupon th! 
heir appears, and there is an attaci- 
ment tor want of an anſwer ; but tie 
heir being an infant, the next ſtep 1 
to bring up the body; the heir bein! 
in Scatlaud, and out of the reach of tit 
proceſs of the court, the plaintiff can. 
not bring up the body; the infant 
ſhall anſwer by a certain time, 
ſhew cauſe why a receiver ſhould 0 
be appointed. 49 
An anſwer amended after hearing a! 
decree on affidavit of the ſolicitor 1 
his clerk, that the miſtake was in il. 
groſſing the anſwer from the draught 
and the draught produced, 42] 
On time given to aniwer, the defendat! 
may put in a plea, for that is #5# 
aniwer, and on oath, but cannot pi 
in a demurrer. 9 
If time be given for a defendafit toi 
| ſwer, tho? after ſequeſtration, * 
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the anſwer be reported inſufficient, 


yet the bill ſhall not be taken pro 
40e. Page 5 56 


Appeal. 


An appeal from decrees made in the 


plantations: lies only to the king in 
council. 262 


Appearance. 


An order for appearing gratis implies 
that the defendant ſhall pray no day 
ever, 368 


Appointment. See alſo Power. 


A truſt of lands is limited to 4. his heirs 
zad aſügns, or to ſuch as he or they 
mall appoint; 4. deviſes theſe lands 
by a will atteſted but by two witneſſes ; 
the will void, and ſhall not operate as 


an appointment. 258 


Appoꝛtionment. Vide Aptrage. 


The court will apportion intereſt on a 
mortgage. | 0 


B, a marriage ſettlement maintenance | 


tor daughters is made payable half- 
yearly at Lady-day and Yſichnelmat, 
until the portions become payable, 
which is at eighteen or marriage; a 
daughter attained her age of eighteen 
tie 16th of Augs/? ; decreed to have 
her maintenance pro ratd, from the laſt 


Lady-4ay till the time of her attaining 
eighteen. 501 


Ippꝛentice. See Maſter and Servant. 
Arvitratozs, Vide Jward. 


Articles. Vide Igreement. 


Int and Conſent. Vide alſo Legacy. 


f a legacy be aſſented to by the execu- 
tor, it from thenceforth becomes a 
a property, 531 


Aſſets. Vide alſo Deir and Executog; 
and Perſonal Eſtate. 


Where there were ſeveral executors, and 
ſome of them admitted aſſets; yet an 
account was decreed againſt the reſt. 

| 1 | Page 149 

Huſband after marriage purchaſes a term 
to himſelf and his wife, and the ſur« 
vivor and the executors, adminiſtra» 
tors and aſſigns of ſuch ſurvivor ; 
huſband aſſigns the term in mortgage, 
proviſo to be void on payment of the 
money by him or wife, or the execu- 
tors of him or wife; provided alſo 
that the huſband, his executors or ad- 
miniſtrators, ſhall until default of pay- 
ment quietly enjoy; huſband ſeven 
years after contracts debts, and dies; 
de creed that this ſettlement of the 
term being after marriage in the pow- 
er of the huſband, and the equity of 
redemption being reſerved to him as 
well as to the wife, and being alſo in 
the caſe of creditors, was aflets to pay 
debts. | . 064 

An eftate for three lives granted to 4. 
his executors and adminiſtrators, is a 
perſonal eftate, and will on 4.'s death 

be liable to all his debts by ſimple 
contract, as a leaſe for years would 


e 414.4 IL 391 
Nl trar alled, and in what Order 


Debis are to be paid. 


If a creditor by bond, or other creditor 
who may come upon the land, exhauſt 
the perſonal eitate, a legatee ſhall 

ſtand in his place, and be paid out of 
the real eſtate. 81 

One by will gives ſeveral legacies, ſome 
charged on the real eſtate, others not; 
if the perſona] eſtate proves not ſuffi- 
cient to pay all, the legacies charged 
on the real eſtate hall be paid there- 
out; or if they have been paid oat of 
the perſonal eltate, the other legactes, 
as to fo much, ſhall ſtand in ther 
place upon the land, 620 

One allowed the beit purchaſer under a 
decree, 1s ordered to pay the purchaſe 
money; this not a debt due by de- 

cree, 
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A country elient employs an attorney or 


cree, but only by order of the court. | 
14 Page 621 
Where there is a decree for a debt, and 
the defendant dies, ſuch decree does 
not bind the real aſſets deſcended to 
the heir, as a judgment does. 76d. 


Aflignment. 


A choſe in action, though not aſſignable 
at law, yet is ſo in equity, where the 
huſband may aſſign it alone, as he may 
any other part of the wife's perſonal 
eſtate; ſo may a contingent intereſt 
which the huſband has in right of his 
wife, or a poſiibility of a term, which 
though not good ſtrictly by way of 
aſſignment, yet will operate as an 
agreement, where for a valuable con- 
deration. 608 


| 


Vttachment. See under Pꝛoceſs. 
Attozneyp and Solicitoz. 


ſolicitor in the country in a cauſe in 
chancery; the ſolicitor employs a 
clerk in chancery; the client in the 
country pays his ſolicitor, but the 
clerk in chancery is unpaid; the client 
not bound to pay the clerk in chan- 
cery; but if the latter has any papers 
in his hands, he may retain them. 460 


Authoꝛit y. 


Where a bare authority is given to two, B 


it will not ſurvive without exprets | 
words for that purpoſe. 103, 628 


Award. 


A mother tenant for life of an houſe, 
remainder to her ſix daughters in ſee; 
the mother and J. S. ſubmit to an a- 
ward touching the title to this houſe; 
whereupon the arbitrators award, that 
the mother ſhould procure the daugh- 
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ters to join in a conveyance thefeof; 
the daughters are married, and one 
dies leaving an infant heir; J. 5. 


brings a bill againſt the mothe; and 


daughters and their huſbatids, and 
the daughters being examined in 3 
former cauſe, ſay they are willing to 
convey; they are not bound touch. 


ing any title to the freehold and in- 
heritance, Page 450 


| 


| 


) 


Wall. Vide Suretp. 


Wankrupt., 


HERE a bankrupt after certi- 

V ficate allowed, is ſued for a debt 
accrued before his bankruptcy, the 
court on the circumſtances of the caſe, 
will relieve, tho? it will not relieve on 

a matter purely of miſpleading; 70 
A. draws a bill payable to B. on C. in 
Holland for 1001. C. accepts it, after- 
wards A. and C. become bankrupt,, 
and B. receives 401. of the bill ont 
of C.'s effects, after which he would 
come in as a creditor for the whole 
100 J. out of A.'s effects; B. per- 
mitted to come in as a creditor fer 
60 J. and the maſter to ſee whether the 
other 401. was paid out of 4. 's effec: 
in C.'s hands, or out of C.“s own 
effects; if the latter, then C. is a cr 
ditor for this 40 J. alſo, but if out & 
A. “'s effects, then 40/7. of the 1000 
is paid off, | : 99 
uying and ſelling ſtock will not maze 
one a bankrupt. zo 
One deviſes lands in fee to his daughter, 
being a feme ſole, for her ſeparate 
vſe, without appointing any truſtees; 
the huſband is a tradeiman and be- 
comes a bankrupt; yet the deviſed 
premiſes not ſubſect to the bankropt 
cy. 30 
A creditor coming in under a commillial 
of bankruptcy, though only to pit 
his debt, and oppoſe the bankrapts 
obtaining his certificate, ſhall not # 
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che bankrupt at law, unleſs he will 
waive all benefit of the commiſſion, 
not only as to dividends, but as to his 
voting againſt the bankrupt's gaining 
his certificate. Page 394 
Regularly ſpeaking, at common law 
none could come in on a commiſſion of 
bankruptcy but ſuch as were creditors 
at the time of the bankruptcy, be- 
cauſe the bankrupt could not after- 
wards charge his eſtate; but now ſince 
the 7 Geo, 1, cap. 31. if 4. gives a 
note under hand payable at a future 
day, before which day he becomes a 
bankrupt; in this caſe the creditor 
by note ſhall come in; but if a bond 
or note be given to pay money on a 
contingency, before the happening of 
which contingency the obligor or 
giver of the note becomes a bankrupt, 
this is not within the ſtatute. 396 
4. gives a promiſſory note for 200 J. 
payable to B. or order, B. indorſes it 
to C. who indorſes it over to D. A. 
B. and C. become bankrupts, and D. 
receives 5 . in the pound on a di- 
vidend made by the aſſignees againſt 
A. he ſhall come in as a cieditor for 
1507, only out of B.'s effects, and if 
he has paid contribution money for 
more than 150d. it ſhall be returned. 
.. 407 

goldſmich after ſhuttirg up his ſhop, 
being greatly indebted, aſſigned his 
lock in the wine-trade in which he 


0 | was concerned to FJ. S. being a par- 
* ticular creditor, and to ſecure his debt, 
al without the knowledge of J. S. and 
» becomes a bankrupt the very next 
* day; F. S. brings a bill to have the 
= benefit of this aſſigument, and decreed 
2 tor him. | 27 
5 o {uch thing as an equitable bankrupt, 
4 on it muſt be a legal one. 429 
10 nere may be reaſon for a bankrupt to 
10 prefer one creditor to another 429 


he time when the aſſignment was made 


upt- . G | 

15 vars material, ſo as it be before the 
5 bankruptey, but the juſtneſs of the 
8 debt is material. 430 
et 


d objection, that the aſſignment was 
made by the trader without notice to 
ne party, for this ſhews it was with- 
pur the ereditor's importunity. 261d. 


Principal Matters. 
But if the aſſignment be of the bankropt” 


whole eſtate to prefer any creditor, this 
ſeems to be void. Page 431 
A trader on marriage gives a bond to a 
truſtee to ſecure 1000/7. to the wife, 
if ſhe ſurvive him ; the trader becomes 
a bankrupt ; this debt ſhall not be al- 
_ lowed, nor any reſervation made for 
it, nor ſhall it ſtop the diſtribution, in 
regard it may never be a debt; with- 
in the ſame reaſon an obligee in a bot- 
tomry - bond ſhall not, before the 
return of the ſhip, come in under a 
commiſſion of bankruptcy; but in 
either of theſe caſes, if the contin- 
gency happens before the bankrupt's 
eſtate be fully diſtributed, ſuch credi- 
tor ſhall come in for his proportion. 
But in the caſe above-mentioned of hs 
bond, the obligee, if he declares up- 
on his bond only, will be tarred ; 
ſecus if he ſets forth in the declaration 
as well the condition as the bond. 
| | ,-. +. 
It is a reſolution of convenience, that in 
caſe of joint traders becoming bank- 
rupts, the joint creditor, ſhall be paid 
out of the partnerſhip effects, and the 
ſeparate creditors out of the ſeparate 
effects; and if any ſurplus of the 
partnerſhip effects, after all the partner- 
ſhip debts paid, the ſeparate creditors 
to come in, and ſo vie wer/a the part- 
nerſhip creditors to come in on a ſur- 
plus of the ſeparate eſtate. 500 
T'wo joint traders becoming bankrupts, 
firit there was a joint commiſſion, and 


parate commiſſions and aſſignments 
under them; the court held that the 
aſſignment under the firſt commiſſion 
conveyed all the bankrupt's eſtate, 
both joint and ſeveral, and conſequent- 
ly that the conveyance under, the ſe- 
parate commiſſion was void. ibid. 
One ſued out a commiſſion of bankrupt . 
cy. and for fix months kept it without 
doing any thing upon it; the court 
for this reaſon only ſuperſeded the 
commiſſion, though it was executed, 
and the trader found a bankrupt be- 
fore any application to ſuperſede it. 


545 
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Aﬀignee under 2 commiſſion of bank- | 
fuptcy dies very much indebted by 
bond, &c. and the creditors of the 
bankrupt petitioned that the admi— 
niſtrators of the aſſignee might account 
before the commiſſioners; he having 
ſome of the bankrupt's effects in Aecie 
in his hands; but the admhniitrator 


denying this upon oath, and ſwearing | 


that there were debts by ſpecialty be- 
yond tho aſſets, the court thought this 
proper for a bill, and not for a ſum- 
mary way ot accounting before com- 
miliioners. Pare 540 


Fetne. See allo Agreement 
on Marriage. 


Baron and 


The wife, after the death of her huſband, 


will not be admitted. in equity to re- 
cover the arrears of her ſeparate eſtate. 
82 
Huſband ſeiſed in right of his wife of a 
ſhare in the New River water; the 
wite cannot be barred without a fine, 
and where they both without a fine 
mortgage ſuch thare, the wife's pay- 
ing intereſt after the huſband's death 
will not aſfirm the mortgage. 127 
Feme covert having a ſeparate eſtate 
borrows money on bond; the ſeparate 
eſtate liable; and tho? hx years pals, 
the demand not barred by the ſtatute 
ot limitations. 144 
Feme gives à bond to her intended huj- 
band, that in caſe of their marriage ihe 
will convey her lands to him in fce; 
they intermarry, the wife dies without 
iilue, and then the huſband dies; the 
bond, though void in law, is yet good 
evidence of the agreement in equity, 
and the heir of the huſband ſhall com- 
pel a ſpecific performance againſt the 
heir of the wife. : 
One deviſes lands in fee to his daughter, 
being a ſeme covert, for her ſeparate 
ule, without ap pointing any truſtees; the 
hutband is a tradeſman, aud becomes 
a bankrupt; yet the deviſed premiſſes 
not ſubject to the bankruptcy. 316 
Where an annual ſum is ſecured for the 
wife's pin- money for her apparel and 
expences; it they cohubit together, 


and the huſband maintain her, t 
arrears of pin-money ate not recover. 


Thoug 


able. Page zu title 
Huſband after marriage purchaſes a tem ty w 
to himſelf and his wife, and the fur ſuch 
the executors, adminiſtrators and aſſn; it wi 
of ſuch ſurvivor; huſband aſſigns th it wal 
teim in mortgage, proviſo to be you 
on payment of the money by him v 
wife, or the executors of him or wik; 
provided alſo that the huſband, ti : 
execiters of adminiſtrators, ſhall uni Ball in 
default of payment quietly enjoy; paid 
huſband ſeven years after con The ori 
debts, and dies; decreed that thi but 1 
ſettlement of the term being aft! filed, 
marriage, in the power of the haſband rity. 
and the equity of redemption being 
reſerved to him as well as to the wit. In what 
and being allo in the cafe of creditor, 
was aſſets to pay debts, 365 : 
Regularly the anſwer of a feme cover, Taking 
if ſeparate, ought to have an order u long 
warrant it; but if the feme cover the p. 
ſeparate anſwer be put in without a tance 
order, and the ſame be a fair hond ant f 
anſwer, and deliberately put in wit latter 
the conſcht of the huſband, and tit tue d 
plaintiff accepts of it, and repfes fands 
the court will not, at the motion of tt tion, 
wife, or of her executcrs, ſet it ud and t. 
370 and tz 
A feme covert cannot bind herſelf by tv gwen 
anſwer, much leſs her huſband, 28 thoug 
her inheritance. 450 thoug 
Baron and feme bring a bill to reden: ſufict, 
mortgage: defendants plead to ul taken 
bill, and the plea being over-ru ln 
51. coſts are given to the plaintibi Bi! for 
baron dies, the feme by ſurvivaral 
{hall have the coſts, W ! what 
Where a bond is given to the baron 4 grent 
feme during the coverture, on * will p 
death of the baron it will ſur" 1 
the wife. iy nere þ 
Huſband marries an infant entitled . Ciiputt 
great perional eſtate, pending a 0 07s 
tor an account of ſuch eſtate, ani F e 
plies to the court for the wife's ® 85 deo 
tion, whereupon he is directed ton ee 
propoſals betore the maſter; the di Wag 
"ee and, 
accept propoſals from the hulbal b a 
ſettle only part of her fortune cn 4 {FAR 
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| Taking a bill pro confefſs has not been of 


A Table of the Principal Matters, 


Though where the huſband has a legal | 
title to the wife's perſonal eſtate, equi- 
ty will not interpoſe in prejudice of 
ſuch right; yet where he cannot get at 
it without the aſüſtance of this court, 
it will put terms upon him. Page 641 


Will, 


Bill in equity lies to recover back money 
paid on a bubble. 154 
The original bill is be firſt anſwered ; 
but if the plaintiff, after the croſs bill 
filed, amend his bill, he loſes his prio- 
rity. | 433 


taten pro confeſſo. | 


long ſtanding, it having formerly been 
the practice to make proof of the ſub- 
{tance of the bill, though the defend- 
ant ſtood out to the laſt proceſs ; bat 
latterly the practice has been, that if 
tie defendant appears to a bill, and 
ſtands out in contempt to a ſequeſtra- 
tion, the cauſe is ſet down to be heard, 
and the record of the bill produced 
and taken pro con fe; but if time be 
given for a defendant to anſwer, 
though after the ſequeſtration, and 
though the anſwer be reported in- 
ſ\ufictent, yet the bill ſhall not be 


taken pro confeſſes 550 
Bi! for Diſcovery of Deeds. See Deeds. 


{ 
» what Caſes Equity will or will not 


grant Relief upon Motion or Petition, but 
will put the Party to bring his Bill. | 


Waere the right of guardianſhip is 1 
diſpute, the court will upon petition 
only, without bill or decree, make 
orders touching the determination 
thereof, | 113 

| bone under a commiſſion of bank- 
ruptcy dies very much indebted by 
band, Sc. and the creditors of the 
bankrupt etitioned that the admi- 
nittrator of the aſſignee might account 


5 


before the commiſſioners, he having 
ſome of the bankrupt's effects in /pecie 
in his hands; but the adminiſtrator 
denying this upon oath, and ſwearing 
that there wete debts by ſpecialty be- 
yond the aſſets, the court thought this 
proper for a bill, and not for a ſum- 
mary way of accounting before com- 
miſſioners. Page 546 
The court will not on motion or pe- 
tition order an infant truſtee to convey 
purſuant to 7 Anx. cap, 19. unleſs the 
truſt appear in wfiting, but in ſuch 
caſe will leave the ceftui gue truſt to 
get a decree by bill. 349 


Bill of Review, 


On every bill of review the plaintiff 
mult depoſit 50/. in order to anſwer 
coſts; but no need of the leaye of the 
court for ſuch bill of review, unleſs it 
be founded upon new matter, and 
then the leave of the court is neceſlary 
as well as the depoſiting 506 /, 283 


Lis pendens. 


A purchaſe gendente lite, tho) without 
actual notice, and for a valuable con- 
ſideration, yet ſhall be ſet afide; in 
which caſe tho! the rule of equity be 
hard, it is in imitation of the common 
law, where in a real ation if the te. 
nant aliens, pending the writ, the- 
judg-:t will over reach the aliengs 
tion; but as it is hard enough in ſome 
caſes to make people take notice of a 
decree, it is harder Kill to oblige 
them to take notice of a pendency of 
a ſuit; for which reaſon it any flaw at 
the hearing be on the plaintiff's fide, 
the court will not let him amend ; but 
if the purchaſe perdenth lite be fraudu- 
lent, and to elude the juſtice of the 
court, it ought to be highly diſcoun- 
tenanced, | 483 


Bond. | 
Two obligors in a bond bound jointly 


and ſeverally, and one dies; the e 
cutors of the deceaſeꝶ gbitgor may be 


# * 


| Rr3 


lues 


A Table of the Principal Matters, | 


ſued in equity without making the tator ; the will void as to the whole, 


ſurviving obligor a party. Page 313 
Bond given to a baron and feme during 
the coverture, will on the baron's 
death ſurvive to the wife. 497 


Bottomrp Bonds. 


Where the obligor in a bottomry bond 


before the return of the ſhip becomes 
a bankrupt, the obligee cannot come 


in under the commiſſion; tho' if the 


ſhip returns before the bankrupt's e- 
ſtate be fully diſtributed, he ſhall come 
in pro ratd ; or if the ſhip returns af- 
ter the bankrupt's certificate allowed, 
he will not be barred, provided he 
ſets forth in the declaration the con- 
dition as well as the bond. 499 


Boundaries. Sce Partition. 


Charitp and charitable Uſes. 


N caſe of a deficiency of aſſets, chari- 
|| ty legacies as well as others ſhall a- 
bate in proportion. 25 
Governors of a charity, tho' not guilty 
of corruption, yet if extremely negli- 
gent, to pay colts. 284 
The king founds a ſchool and endows it, 
appointing governors, who have the 
legal eſtate of this endowment veſted 
in them, but there are no expreſs 
words appointing them viſitors ; re- 
ſolved a commiſſion may iſſue to viſit 


and call to an account thoſe govern- 
325 


ors. 
A power may be given to commiſſioners 
to make by-laws to regulate the cha- 
rity ; but where ſuch power given to 
them is too extenſive, it will be void 
only pro tanto. 327 
Deviſe of 100/. in money, and of 50/. 
per ann. to A. and his heirs, and if 4. 
die without heirs, then to a charity; 


A. dies without iſſue, living the teſ- 


+ 


* 3 , 


and the charity cannot take. P. 369 


A truſtee of a term for a charity pur- 


chaſes the reverſion in fee; he ſhall not 
cut down the timber, if he does he 
mult make ſatisfaction to the charity, 


398 
Church and Church-wardens. 


Where there are two or three church- 
wardens of a parith, each is a diſtinct 
officer, and may act tho? the others 
dic. | 107 

One deviſes 500/7. to the church of $t. 

Helen, London ; this is good, and be- 

longs to the church-wardens to be em- 

ployed in the repairing and adorning 

the church, 125 


Commiſſion. 


A witneſs examined on a commiſſion 
ſwears refleing words; yet he oupht 
not to pay coſts, it being the com- 
miſſioner's fault to take down ſuch 
depolition, 400 


Condition. 


In what caſes a condition is to be per- 
formed cy pres. | 628 


Condition fub/equent. 


A. having a nicce an infant about the age 
of ſeventeen, deviſes to her the ſurplus 
of his perſonal eſtate, payable at twen. 
ty-one, and if ſhe die before twenty: 
one, or marriage, the ſurplus to g0 
over; decreed the niece ſhould ha 
the intereſt paid her in the mean time, 
the deviſe over being a condition fub- 
ſequent. | 419 

One deviſes the reſidue of his perſons 
eſtate to J. S. provided ſhe marnts 
with the conſent of his two executor 
on the death of one executor, the con- 
dition being a ſubſequent one is be 

come impoſiible, and ſhe may mam 


| 


without the conſent of the __ 1 
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Tontempt. 


The defendant is in contempt to a ſer- 
jeant at arms for not anſwering, and 


if the plaintiff's clerk in court accepts 
the coſts it purges the contempt, and 
the plaintiff mult begin again with an 
attachment the firſt proceſs; but if the 


h- coſts be not accepted, the plaintiff may 

10 go on in his proceſs for contempt 
oO _ : 

ers where he left off, for a further anſ- 

07 wer. | Page 481 

t. 

e- | Contingent Remainders. Vide 772 

m- tees for preſerving contingent remainders. 

ing | ; 

125 Convepance. See Deed. 3 

Copyhold. 

fon cop hold ſurrendered to the uſe of a 

iht will ſhall paſs by a will atteſted by 

ou two witnelles or one only. 258 

ſuch But a truit or equity of redemption of a 

40b copyhold cannot paſs by a will unleſs 
atteſted by three witneſſes. 201 


Vere tamen, for the contrary has been 
lince determined. 
| Equity will ſupply the want of a ſurren- 


per- der of a copyhold, in cafe it be deviſed 
626 for payment of debts, or a wife, or 
tor younger children, 490 
e age Coxꝛpoꝛation. 
plus | 
wen. he parſon is a corporation for taking 
ent) · of lands for the benefit of the church, 
to g0 as the church-wardens are for per- 
| have ſonal things. 126 
time, N , Bay Company and other corpo- 
n ſud- | rations, may by their by-laws mæke 
419 reſtrictions upon their ſtock, (ig.) 
rfond that it ſhall firſt be liable to pay the 
narrits debts due to themſelves from their | 
-utors; own members, or to anſwer the calls of 


1e cor the company upon their ſtock. 207 
> is be o a by-law of a company to ſeiſe a 
= member's ſtock for a debt due from | 


the member to the company is good ; 


then puts in an inſufficient anſwer ; | 


A Table of the Principal Matters. 


but if this debt be not due to the 
company but to their truſtee, then 
the by-law will not extend to it. Page 
l | 208 
A corporation, without any expreſs 
power by their charter, may of 
courſe make by-laws; but if they 
have a particular power to make by- 
laws for the management of their 
trade, they cannot make by-laws for 
carrying on projects foreign to the af- 


fairs of the corporation. 209 


Coſts in Law and Equity, 


Legatee or creditor coming in before a 
maſter for his legacy or debt ſhall 
have his coſts, and why 2 

In cate of an ifſue out of chancery, it 1s 
proper to move that court for coſts in 
not going on to trial, or to move 
there for a ſpecial jury. 68 

Governors of a charity, tho' not guilty 
of corruption, yet if extremely negli- 
gent, to pay coſts. h 284 

In a bill brought by a deviſee againſt an 
heir to prove a will, the heir croſs- 
examines the plaintiff's witneſſes, and 
refuſes to releaſe his right; yet the 
heir ſhall have his coſts given him on 
motion; otherwiſe if he examines 
witneſſes of his own. 28 

An infant prochein amy brings a bill, and 
never ſtirs after he comes of age, and 
the bill is diſmiſſed ; the infant is 
liable to pay colts, and muſt take his 
remedy over. againſt the prochein amy. 

n 

At law an infant is liable to pay colts if 
the judgment be againſt him. 298 

On a bill to ſettle the boundaries of a 

manor, it was decreed that each party 
ſhould give to the other a note of their 
boundaries, in order to have the matter 
tried in a feigned iſſue; and the iſſue 
being found for the defendant on three 
trials, he was not only allowed the 
coſts of all the trials at law, but alſo 
thoſe in equity; in regard the de- 
fendant had no bill, and the plaintiff 
might have tried it at law without 


coming into equity, 376 
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i 58 
And though the officer in ſuch caſe 1 
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On a bill of partition no coſts on either 
ſide, becauſe it is for the benefit of 
both parties. Page 376 

Where the cauſe is brought on only on 
bill and anſwer, if the bill is diſmiſſed 
againſt any of the defendants, there 

only 405. coſts are to be paid; but if 
the plaintiff has a decree againſt the 
defendant, tho' only on bill and anſ- 
wer, in ſuch caſe coſts mwit be taxed. 

387 

A witneſs examined at a commiſſion 
ſwears reflecting words; yet he ought 
not to have paid coſts, it being the 
commiſſioners fault to take down ſuch 
depoſition. 406 

If an ambaſſador's ſervant brings a bill, 
he muſt give ſecurity to anſwer colts, 


as being a perſon privileged, 452 


The defendant is in contempt to a ſer- 
jeant at arms for not anſwering, and 
then puts in an inſufficient anſwer ; 
if the plaintiff's clerk in caurt accepts 
the colts, it purges the contempt, and 
the plaintiff muſt begin again with an 
attachment, the firſt proceſs ; but if 
the coſts þe not accepted, the plaintiff 
may go on in his proceſs for contempt 
where he left off, for a father anſwer. 

3k 

Raron and feme bring a bill to 3 a 
mortgage ; the defendants plead to 
the bill, and the plea being over- 
ruled, coſts are given to the plaintiff; 

baron dies, the feme by ſurvivorihip 
ſhall have the coſts. 96 


4 
Where the ſuitor has paid the officer his 


fee, and he neglects his duty, by which 
means the ſuitor's proceſs becomes 
Irregular, the ſuitor is to pay coſts to 
tne other fide, but ſhall recover them 
from the officer. 


his executor will be ordered to pay 
them out of aſſets, it being matter of 
contract, and therefore not dying with 
the perſon. f ibid. 


Court Spiritual. Vale Spiritual 
CG our: « 


Court of Chancerr. 1 
That right which the king has as 54 | 
fatrie, to take care of his ſubjeth 
in caſes of charities, idiots, lunatick; 


and infants, falls under the direction cf hs i 

. . COUT 

the court of chancery, which in con. le 
ſequence thereof has uſed upon peti. ; 

. made 


tion only, without any bill or decree, f 

to make orders touching the deter. gg 

mination of ſuch right. Page 113 7. 
Court of chancery has cognizance of 8 0 


fraud as well as the common lay o_ 
courts. 156 1 on 
The court of chancery in England my a 
grant a ſequeſtration againit the de. 7 3 
fendant in Treland, but it muſt be after 0 we f 
a ſequeſtration taken out here, gud pls 
nulla bona returned. 261 Vi 
Court of chancery will oblige all to take = : 
notice of its decrees as much as 0 Pie 
judgments. 483 8 8 
Cov enant. Vide Igrecment. 7 
Curteſy. ON 2 
: a conte 
Tenant by the Curteſj. gde 
Tenant by the curteſy not ſo much f. * 
voured in law as Gower. 703, 70k 
Cuſtoms of London. Vide Londov. Wy, 
A cony 
1 * {mall 
A differ 
a expre! 
Dcbts, Creditoz and Debroz. Vie Nel 
alſo Truſt fer Payment of Debts unde dlood 
title Truſt. | be reg 
| 27 of an 
NE ſeiſed in fee, and indebted deed; 
bond in which his heirs are bound rant 
deviſes his lands to A. for life, remall- | 8 
der to his firſt, c. ſon in tail, * ene 
mainder over; in a bill brought ! any in 
the bond creditors, the court will Paring 
decree the deviſee for life to accou when 
for the profits, but only to keep don | 
| the intereſt ; alſo the court will % pA lee 
| cree a ſale to fatisfy the bonds, tow terred 
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the lands be not deviſed for payment 


of debts, Page 234 
2 Decree: 
ch | 
6 On ſuggeſtion of a preſs fraud, the 
> court will, upon an original bill, over- | 
10 rule a plea of a decree, and a report 
ah made and confirmed thereon, if the 
Ty ſuggeſtion of fraud be not denied. | 
ere | 73 
15 i The court will not compel a purchaſer . 
* under a decree to accept a doubtful 
a WH title. 201 
156 The court of chancery will oblige Al to 
= take notice of its decrees as much as | 
dt. of judgments. 483 
tte One allowed the beft purchaſer under a 
7 decree is ordered to pay the money; 
201 ;his not a debt due by decree but by 
ake order of court, 621 
$ © Where there is a decree for a debt, 
405 and he defendant dies, ſuch decree 
does not bind the legal aſſets deſcend- 
ed to the heir as a judgment does. 
ibid. 
The only way upon a decree for a debt 
to affect lane, is to proceed for a 
contempt to a ſequeſtration, but ſuch 
jequeſtration abates by the death ct 
| the party, which an extent does not. 
Sd | ; itid. 
70k | 
* Deeds, Conve pantes aud Aſſurances. 


A conveyance by a weak man for a 

nd mall confideration ſet aſide, 203 
A different conſideration from what is 
expreſſed in the deed not to be aver- 
red; and though the conſideration of 
undd dlood be a good one, yet that not to 
be regarded, if money, or the grant 
of an annuity be expreſſed in the 
deed; alſo a good objection that the 
grant is to two and only one of kin. 
204 

rence of fraud, when no proof that 
any inſtructions were given for pre- 


| Paring the deed by the grantor, or 
** when the deed was not read to him. 
gown | 


205 


ill ee deed is proved in the cauſe, and re- 
hou terre to in the depoſitions ; yet the 


court will not order that the other ſide 
ſnall have leave to inſpect it before the 
hearing, as this would enable him to 
pick lioles in it. Page 410 
In a bill purely for the diſcovery of a 
deed, or to have it delivered up, 
there is no need of annexing an aflida« 
vit that the deed is loſt; focus if relief 
be- prayed generally as to recover the 
money on a bond, $41 


Deeds obtained by Daureſ, Compulſion Ee. 


There is a diverfity between a deed, and 


a will gained from a weak man, and 
upon a mifſrepreſentation; in regard 
equity will fer aſide the former but 
not the latter. 370 


Deeds loft or concealed. 


How far courts of equity have gone in 
caſe of ſuppreſſion of deeds, 748 


} 


Defendants. See Parties. 


Demurrer. 


The defendant has leave to plead, anſp 
wer and demur, but not to demur 
alone; the defendant demurs, and 
anſwers only by denying combination, 
or ſome ſuch trifling matter; demur- 
rer ſet aſide. | 286 

On a demurrer to a bill, if the demurrer 
be allowed the plaintiff may amend 


his bill. Q; 300 
On time given to anſwer, the defenaant 
cannot put in a demurtrer. 404 


De poſitions. See Evidence. 


A witneſs examined at a commiſſion 
ſwears reflecting words; yet he ought 
not to have paid Cofts, it being the 
commiſſioners fault to take dun ſucn 


de poſition. 406 

A depaſition of a witneſs amended after 
publications 6475 
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Deſcent and Inheritance. 


Father or mother may be couſin to their 
ſon, and as ſuch, take by deſcent not- 
withſtanding the relation of father, 

Co 4 | Page 613 

Lands cannot aſcend from the ſon to the 
father, but ſhall rather eſcheat. 734 

Truſt-eſtates are to be governed by the 
{ame rules of deſcent as legal eſtates. 


| 713, 736 | 


Deviſe. See title Will. 


Deviſe for Payment of Debts, ſee Tru/? 
for Paymen: of Debts under title 
Trul. | | 


Diltribution, and who ſhall be pre⸗ 
kerred with Regard thereto. 


By the ſtatute 1 Jac. 2. cap. 17. if after 
the death of the father, any of his 
children ſhall die inteſtate without 
wife or children, every brother and 
ſiſter and their repreſentatives ſhall 
have an equal ſhare with the mother. 
The caſe was, that after the death of 

the father the ſon died leaving a wife 
and without children, but leaving a 
mother, brothers and ſiſters, and two 
nieces, (the children of a deceaſed 
brother); reſolved that this was within 
the ſtatute; that the inteſtate's wife 
ſhould have but one moiety, and that 
as to the other, the inteſtate's brothers 
and ſiſters, c. ſhould come in for an 
equal ſhare thereof with the mother. 
| 344 

If the mother being a widow advances a 
child, and dies inteſtate leaving many 
children, the child advanced ſhall not 
bring what he received from his mother 
into hotchpot. 356 
The ſtatute of diſtribution grounded on 
the cuitom of Lendon. 1 
The intent of the ſtatute of diſtribution 
was to make the proviſon for all the 
children equal, and do what a juſt 
and impartia! father ought to do for 
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The ſtatute of diſtribution made in favoy 
of the practice of the ſpiritual cour, 

Sg Page ay 
The right to the diſtributive ſhare under 
the ſtatute veſts immediately on the 


inteſtate's death. 442 
But not fo as to exclude a poſthumou 
child. | = gk 


The Ratute of diſtribution affects 1 
the perſonal eſtate undiſpoſed of, in 
order to make the proviſion for each 
child equal, but takes nothing awzy 
which has been given to any child, 


441 
Dover and Dow2y Money. 


Dowry money not to be claimed by the 
widow againſt debts, SLE 


Where there was a mortgage in fee made 


before marriage, the widow upon her 
paying the mortgage money, or keep 
ing down a third of the intereſt, held 
by the Maſter of the Rolls, (Si 
Joſeth Tekyl,) entitled to dower of the 
equity of redemption. + 700 
Dower a moral right, and more favoured 
in law, having more privileges annex: 
ed to it, thin tenami by the curteß. 
703, 7% 
A dowreſs ſha}l have the benefit of i 
truſt term againſt an heir or deviſe, 
but not againſt a purchaſer, 2 
In cafe of a truſt of an inheritance crew 
ted by the huſband himſelf, ſhe ſhall 
not have dower ; ec where the tit 
is created by another perſon, or tit 
huſband's anceſtor. 708, 709 
A dowreſs ſhall be aided in equity again 
a truſt term attendant on the inner Wi 

| tance. z1 
The widow of a tenant in tail of a tru, 
to whom the legal eſtate is by the! 
of the donor directed to be convey 
at his age of twenty-one, and i 
living to that age, held entitled 
dowꝛer. 70 


them. 440 
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EleTion. 


Bound within four months after his 
marriage to ſettle lands of 100/. 
per annum on his wife, or elſe to leave 
her 20007. and dies within the four 
months, after which the four months 
paſs; his executors ſhall ele& either to 
pay the 1091, per annum, or the 20004. 
Page 617 


Eſtate. 
Ehate in Fee-ſomple. 


Deviſe of 50 J. per annum to A. and his 
heirs, and if A. dies without heirs, 
then to a charity; this remainder 
void, the former eſtate being a fee- 
imple, and it will not be helped 
though 4. die without iſſue, living 
the teitator. _ 309 

A. deviſes all his lands and eſtate in D. 
to J. S. decreed a fee-fimple paſſed, 
theſe words carrying not only the 
lands, but alſo the teſtator's intereſt 
therein. 523 


Eſtate in Fee- tail. | 


Ce/?ui que truft in tail brings a bill againft 
his truſtees, to the intent they ſhould 
join in a recovery; this not proper, 
but it is proper to pray that the truſ- 
tees may convey the premiſſes to ceſtui 
que truft in tail, who may cheu ſufler a 
recovery ; tao? if the truſtees are alſo 
truſtees tor any annuities ſubſiſting, 
they are not compellable to part with 
the legal eſtate out of them to the 
ceſiui que truſt in tail. ä 134 

A. deviied 10, oo0 J. to truſtees, in truſt 
to be laid out in lands and ſettled on 
B. for life, without waſte, remainder 
to truſtees and their heirs for the life 
of B. to ſupport contingent remain- 
ders, with a power to B. to make a 
jointure, remainder to the heirs of the 
body of B. remainders over; and by 
tne fame will deviſes lands to B. to 


the ſame uſes, and dies leaving C. ex- 


ecutor; B. ſues C. the executor for 
the deeds relating to the lands that 


are in his hands, and to have the 
money laid out in lands and ſettled ; 
decreed by the Mafter of the Rolls, 
that B. had but an eſtate for life in 
the lands, and ſo not entitled to the 
deeds; but that they were to be 
brought into court, and that the lands 
to be bought with the money were to 
be ſettled on B. for his life only, re- 
mainder to his firſt, c. ſon. But by 
the opinion of Lord Chancellor Xing, 
B. was held to have an eſtate- tail in 
the lands deviſed, and conſequently to 
be entitled to the deeds relating there- 
to; tho' as to the lands to be pur- 
chaſed, that being executory, and in 
the power of the court, B. was to be 
but tenant for life, with remainder to 


his firſt, &c. ſon. Page 471 


Articles on marriage to ſettle lands on 


the huſband and wife for their lives, 
remainder to the firſt, &c. ſon of the 
marriage, remainder to the heirs male 


of the body of the huſband by any 


wife, remainder to the heirs of the 


body of the huſband by the firſt wife, 
remainder to the huſband in fee, with 
proviſions for the daughters of that 


marriage, if no fon; huſband has one 


daughter by the firft wife, ſuffers a re- 
covery, and marries a ſecond wife, 
taking notice of his firſt marriage ar- 


ticles in his ſecond ſettlement; 


being tenant in tail by the articles was 
allowed by his recovery to have barred 
his daughter by the firſt marriage. 


: , 53 
The next heir inheritable to an eſtate- 


tail entitled to the writ de wentre in- 


ſpiciendo. 593 
Eſtate for Life, See alſo Eftate-tail. 


PAP" deviſes a third of all his eſtate 


whatſoever to his wife, and two thirds 
of all his real and perſonal eſtate to 


his ſon J. S. and his heirs ; the wite 


has but an eſtate for life in the third 
part of the real eſtate, the word efate 
being intended to deſcribe the thing 
only, and not the intereſt in the thing; 
and when the teſtator intends to pais a 
fee, he adds the word heirs to the 
word late. 335 
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Eſate pur autre vie. 


An eſtate for three lives granted to 4. 
his executors and adminiſtrators, is a 
erſonal eſtate, and will on 's death 


liable to all his debts by ſimple 


contract, as a leaſe for years would. 


be. | Page 381 
Eſtate for Years. 


1 
Leſſor covenanted to renew at the re- 


queſt of the eſſte within the term; 


leſſee did not requeſt, but his executors 
do within the term; leſſor is com- 
pellable to renew. 7 190 


L imitations of Terms for Y, cars, Money, 


— + 


Deviſe of a perſonal eſtate to . for life, 
and afterwards for her children ; the 
yearly intereſt and produce ro be for 
their maintenance until the ſons ſhould 
be twenty - ane and the daughters 
eighteen, at which reſpective ages their 
reſpective portions to be paid to them, 
and for want of ſuch iſſue, then to g. 
A. dies without iſſue; the deviſe over 
to B. good, the words [for want of 
ſuch iffue] being the ſame as {for want 
of ſuch 1 421 

A jointreſs demiſes her eſtate for life for 
ninety nine years, if ſhe ſo long live, 
in truſt for herſelf during her widow- 


| 


| 


hood, and after her marriage in 


truſt for one of her younger ſons, and 
the heirs of his body, and if he died 
without iiſue, remainder in truſt for 
her next younger ſon; the eldeſt ſon 


dies without iue and inteſtate ; che- 


ther the truſt of this term ſhall go to 
his adminiſtrator or to the next ſoy in 
remainder, 676 
One poſſeſſed of a term deviſes it to 4. 
for life, remainder to his frit, C2. 
ſon in tail ſucceſſively, remainder to 


his daughter, and if 4. ſhall have 


neither ſon nor daughter; then to 
J 8. A. dies never having had a 
ton cr daughter, the deviſe over to 
J. S. is | 686 


The common courſe of ſettling terms | 


for years. — 190 


Evidence and parel Evidence. See alfo 
cUitnets. 


One ſeiſed in fee, as heir of his mother's 
mother, deviſes the land in truſt to 
pay ſeveral annuities, and the reſidue 
to go to the right heirs of his mother's 
ſide for ever; parol evidence admitted 
to prove which heir was intended, 
viz. whether the hei of the mother's 
mother's fide, or the heir of the 
mother's father's fide. Page 136 

One makes a will, and an executor, 
giving a legacy of 500 J. to the exe- 

cutor, but making no diſpoſition of 
the ſurplus ; parol evidence of the in- 
tention and declaration of the teſtatot 
touching the ſurplus admitted. 219 
A witneſs examined on a commmflion 
{wears reflecting words; yet he aught 
nat io pay coſts, it being the com» 
miſſioners fault io take down ſuch 
depoſition. 406 

A witneſs examined at 2 former trial ef 
an iſſue between the ſame parties, and 
who had been examined in the cauſe, 


read, but what he ſwore at the for- 
mer trial may be given in evidence. 


563 


Examination. Vide ſupra title Ebi⸗ 
dente, Depoſitions and Witnels. 


—  —— 


Exceptions to a Yaſter's Repozt: 


On an anſwer's being reported not ſcans 
dalous or impertiuent, if the plaintif 
except to the maſter's report, he mult 
ſhew ſpecially wherein it is ſcandalous 

or impertinent. 181 

DPuere, whether this rule does not bold 
ſtronget where exceptions are taken to 
an anſwer for iniufficlepcy, and the 
maſter reports it ſufficient, that the 
Flaintiff in his exception ſhould ſhev 
wherein the anſwer is . 

154 

Where a bill or anſwer is referred i 
ſcandal, and reported to be ſcancs, 
lous ; if the maſter has once expuny 


this ſcandal, the party cannot — 


dies; not only his depoſitions may be 


yY oo W497 SS o JV wn. oe 7” 7 


— 
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as it will not appear on record What 
that ſcandal was, and it was the party's 
own fault that he did not except to 
the report ſooner. Page 182 


Exccution of a Power. Vide under 
title Power. 


Executoz and Adminiſtratoz, Vide alſo 
Dficts. 


Where there were ſeveral executers, 
ſome admitted aſſets; yet an account 
was decreed againſt the reſt. 14 
One poſſeſſed of a term deviſes it to 4. 
makes B. his executor, and dies leav- 
ing ſome debts; if the executor ſells 
the term, the purchaſer ſhall hold it 
againſt the deviſee; /ecus if fold at an 
under value, or if the purchaſer knew. 
that there were no debts, or that the 
cebrs were or might be paid without 
breaking in upon this ſpecific legacy: 
| 14 
One by will gives-an annuity out of his 
perſonal eſtate; if the executor has 
1niſbehaved himſelf, the court will or- 
der part of the perſonal eſtate to be 
ſet aſide to ſecure this annuity, 163 
An executor pays beyond afiets, he can- 
dot make the legatees refund. 296 
An executor or adminiſtrator may retain 
out of aſſets as well for a debt due in 
truſt for himſelf, as for a debt due to 
himſelf. Quære tamen. 298 
One deviſes, that his executors ſhall ſell 
his land, and leaves two executors, 
ene whereof dies, the other renounces, 
and adminiſtration is granted to 4. 


who brings a bill again& the heir to 


compel a ſale; whether the renoun- 
eing executor, in whom this power of 
ſale collateral to the executorſhip was 
veſted, ought not to be made a party ? 
| ; | 308 
One deviſes, that his executors ſhall ſell 


lus lands and inveſt the money in pur- | 


chaſing an annuity for J. S. to whom 
he gives the reſidue of his perſonal 
eſtate; the teſtator dies, and the an- 
nuitant dies three months after the 
teſtator ; yet the adminiſtrator of the 


aanuitant ſhall compel a fale, and ſurplus; a fertiori where the executof 
| A 


ſhall have the money ariſing chere- 
from, and allo the rents and profits 
tall ſale, Page 309 


ſuppoſition that there are aſlets to pay 
all the other legacies, and afterwards 
there is 4 deficiency, the legatee muſt 
refund. 47 


_ q 
An adminiſtrator pendente lite touching 


a will may maintain actions for reco- 
vering debts due to the deceaſed. 676 
If there be a decree for an account, to 
which the executor is party, and the 
executor has a debt which he does not 
claim, and lies by, and the account is 
taken and perfected; he thall not 
bring a new bill for his debt, and pur 
the eſtate to a treſh charge, this being 
contrary to the truſt repoſed in him. 


733 


In what Caſer an Executor ſhall or fhail 
5s not be only a Trujtee, 


One by will gives his executor 58 J. for 
his care in performing the will, and 
makes no diſpoſition of the ſurplus 
but parol proof made of the intention 
and direction of the teſtator to the 
{crivener that the executor ſhall have 
the ſurplus; yet the ſurplus decreed 
ro the next of kin. 158 

One makes a will, and an executor, 
giving a legacy of 500/. to the exe- 
cutor, but making no diſpoſition of 
the ſurplus ; parol evidence of the in- 
tention and declaration of the teſtator 
touching the ſurplus admitted. 210 

Generally (peaking, if there be an ex- 
preſs legacy to the executor, and no 
deviſe of the ſurplus, the executor 
ſhall not have the ſurplus, but the 
ſame ſhail be diſtributable accordirg 
to the ſtatute, 211 

The teſtatrix ſaying, that ſhe hoped her 
executor would not take it ill that ſhe 
gave ſo much from him, an evidence 
that the ſurplus was intended for the 
executor, | 214 

Where the wife has been executrix and at 


the ſame time has had an exprets le- 
gacy, ſhe has nevertheleſs under ſome 
circumitances been held entitled to the 


be ir 


If. an executor pays one legacy, upon a 


A Table of the Principal Matters. 


ly. | Page 215, 216 
In caſe of a will, where an expreſs legacy 
is given to the executor, if a legacy be 
alſo given to the next of kin, this, 
is equally a bar to the next of kin as to 
the executor; and therefore if the ſur- 
plus be not diſpoſed of by the will, 
the executor ſhall have it. Quære 
tamen. 338 


Executozp Deviſe. | 


* 


A. ſeiſed in 8 two ſons B. and C. 


both unmarried, and devifes his lands 


to truſtees for 500 years, in truſt to 
pay 50 per ann. to his eldeit ſon, B. 
for life, with power of diſtreſs, and 
on ſeveral other truſts, ſome of which 
are remote, remainder to the firſt and 
every other fon of B. in tail, remain- 
der to C. the ſecond ſon for life, re- 
mainder over; by the better opinion 
this is a good executory deviſe to the 
firſt ſon of B, 28 


Expoſition of cMozds. See alſo Will. 


Ope makes his will and ſays, as zo fuch | 


., efate as Ged hath Liefjed me wvith J de- 
: eiſe in manner follewing ; aſter which 


he gives part to F. S. and his hears, 


and deviſes the reſt of his eſtate to his 


wife in fee ; this paſſes a truſt-eſtate. 
| „ 
One has an houſe in which he lives and 


houſhold-gouds, he has alto an houle | 


at Go/port near Poriſincuth for invalid 
ſeamen, with a vaſt number of beds, 
ſheets and houſnold-ſtuff, and by mar- 
Triage articles it was agreed that his 
wife ſhould have no claim on his per- 
ſonal eſtate, except his houjhold-goods 
and houſbeld-ſtuff; this exception to 
extend only to the goods - which he 
had in the houſe in which he lived, 
and not to ſuch as were in the hoſpital 
made uſe of by the government. 302 
One deviſes a third of all his eſtate what- 
ſoe ver to his wife, and two thirds of 
all his real and perſonal eſtate to his 
ſon J. S. and his heirs; the wife has 


bears the title or honour of the famig 


| 


| 


| 


but an eſtate for life in the third part 
of the real eſtate, the word «fate be- 
ing intended to deſcribe the thing 
only, and not the intereſt in tbe thing; 
and when the teſtator intends to pat; 
a fee, he adds the word hers to the 
word gate. 11 Page 33; 
Where the words heirs of the bodies of the 
hufbond and wife, and their heirs, ſhall 
be conſtrued children. 42 


One bequeaths to hr „„ 


ſome of her beſt linen; this void fof 
uncertainty; yet the court recom- 
mended it to the executor to give ſome 
of the beſt linen to the legatee. 38) 
A bequelt of ſuch of the beit linen as the 
ex2cutor ſhould think fit, or as the 
legatee ſhould chuſe, had been good. 

F 388 
Plate in common uſe held to paſs 3 
deviſe of houſnold- goods, notwith- 
ſtanding any parol proof that it was 
not intended to paſs. 2:7 080 
One ſeiſed in fee, and poſſeſſed by leaſe 
for twenty-one years of lands in D. 
deviſes all his lands whereof he is ſei- 
ſed, poſſeſſed, or any ways intereſted 
in, to A. for life, remainder to B. in 
tail, remainder to C. for life, with 
power to make a jointure, remainder 
to truſtees to preſerve contingent re- 
mainders, &c, decreed the leaſehold 
ſhould paſs as well as the — 

| | 45 
A. deviſes all his land and efate in V. 


to F. S. decreed a fee paſſed, theſe 


words carrying not only the land, 
but alſo the teſtator's intereſt therein. 
573 


Extinguichment. 


Feme gives a bond to her intended hub 
band, that in caſe of her marriage 
ſhe will convey her lands to him in 
fee; they marry, the wite dies with: 
out iſſue, and then the huſband dies; 
the bond tho' extinguiſhed at la, 
yet is good evidence of the agreement 
in equity, and the heir of the hu! 
band ſhall compel a ſpecific perform 
ance againſt the heir of the wife. 74 


One 


I, 
d 


4 du 
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One having a ſum of money charged 
upon land ſecured by a term in a 
third perſon, levies a ſine of the land; 
this extinguiſlies his right to the charge; 
ſo if he ſuffers a recovery. Page 605 


father and Son. 


A Father or mother may be couſin to 
A their ſon, and as ſuch inherit to 
him notwithſtanding the relation of 
father, Cc. 613 


Fine. 
Huſpand ſeiſed in right of his wife of a 


ſhare in the New-Rzver water; the 
wife cannot be barred but by a 
fine; and where they both without 
a fine mortgage ſuch ſhare, the wife's 
paying intereſt after the huſband's 
death will not afirm ſuch mortgage. 
4 12 
A truſt eſtate not forſeited by a fine. 145 
V:de alſo Truſt. 


| Foꝛkeiture. 


146 
Fozeign Countrp. 


An uninhabited country newly found 
out and inhabited by the Euglißb, to 
be governed by the laws of England. 

| 75 

A conquered country to be governed by 


pole ; but until the conqueror gives 
them new laws, they are to be govern- 
ed by their own laws, unleſs where 
theſe laſt are contrary to the laws of 
God, or totally ſilent. ibid. 


[ 


4 wall eſtate not forfeited by a fine. | 


ſuch laws as the conqueror will im- | 


Fozgerp. ; 
One transfers Sout h. ſca ſtock by a forged 


letter of attorney; the transfer ad- 
judged void, and the right owner not 
hurt, and the dividends received un- 
der this forged letter of attorney to be 
taken back from the aſſignee and re- 
ſtored to the right owner. Page 76 


Fraud. See alſo title Uoluntary. | 


On ſuggeſtion of a groſs fraud, the 
court will upon an original bill over- 
rule a plea of a decree, and a report 
made and confirmed thereon, if the 
ſuggeſtion of fraud be not denied. 73 

All trauds are cognizable in equity as 
well as at law. 156, 220 

A conveyance by a weak man for a ſmall 

_ conſideration ſet aſide. 203 

A different confideration from what is 
expreſſed in the deed not to be.aver- 
red; and though the conſideration of 
blood be a good one, yet th:t not to 
be regarded, if money, or the grant 
of an annuity, be expreſſed in the 
deed ; alſo a good objection that the 
grant 15 to two, and only one of kin, 

204. 

Evidence of fraud, when no proof that 
any inſtructions were given for pre- 
paring the deed by the grantor, or 
when the deed was not read to him, 

| 20 

There is a diverſity betwixt a deed _ 

a will gained frem a weak man, and 

upon a miſrepreſention; in regard 

equity will ſet aſide the former, but 

not the latter. 270 


Statute of Frauds, vide under title Azree- 
ment para under Agreement. 


Guardian. Vide alſo title Jufant. 


HERE a guardianſhip is deviſed 

to three, without ſaying, and to 
the ſurvivors or ſurvivor of them, yet 
tae ſurvivor ſhall take, 102 


A 
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A guardianſhip being an authority cou» 
pled with an intereſt. Page 108, 123 
The puniſhment inflicted by the law on 
ſuch as married a ward without the 
conſent of the guardian. 111 
On this court's committing the cuſtody 
of an infant to the care of any one, 
uch committee enters into a recog- 
nizance that the infant ſhall not marry 
without leave of the court. 112 
Where the right of guardianſhip is in diſ- 
pute, the court will upon petition 
only, without bill or decree, make 
orders touching the determination 
thereof, | 113 
ugh an infant cannot bring a bill for 

an account againſt his guardian until 
his coming of age, yet a third perſon 
may, even during the minority of the 
infant. 119 
Not a reaſonalſle maxim, that the next 
of kin to whom the land may deſcend 

- ſhall not be guardian in ſocage. 262 
Where an eſtate in mortgage defcends to 
an infant, the guardian ought not to 
permit the intereſt to grow in arrear, 
bur out of the profits of the eſtate to 
keep it down, 279 
One of the guardians of an infant girl 
of ahout nine years old, takes her 
from a boarding-ſchool and marries 
her to his own fon who has no eſtate; 
the court ordered the guardian to 
produce the girl, in court and then 
committed her to the other guardian, 
ordering an information to be brought 
againſt the guardian who married the 
ward to her diſparagement; but held 
this to be no contempt, the ward not 
being under the immediate care of the 
court. | 561 
Where an infant is defendant, the ſer- 
vice of the /ubp&ra to hear judgment 


| 


muſt be on the guardian, not on the | 


infant. 643 
Gant. 
One ſeiſed in fee of an hundred, and of 


lands in the hundred, grants the hun- 
dred; this paſſes only the franchiſe, 


weir and Anteſtoz. 


O NE ſeiſed in fee deviſes lands tg 
his gfandaughter for life, remain- 
der to his right heirs male for ever, 
and dies, leaving his grandſon his heir 
at law, and a deceaſed brother's fon 
his next male heir; the deviſe of the 
remainder is void. Page! 
One ſeiſed in fee, as heir of the mother 
mother, deviſes the land to truſtees in 
fee, in truſt to pay ſeveral annuities, 
the reſidue to go to the teſtator's right 
heirs of his mother's fide for ever; the 
heir of the mother's mother's ſide ev. 
titled to the eſtate and ſurplus of the 
profits after the annuities paid. 13; 
A wiil not atteſted as the ſtatute of fraud; 
requires, ſhall not paſs any eſtate, of 
which the heir, as heir, would other- 
wiſe have had the benefit, 238 
On a bill brought by a deviſee againſt an 
heir to prove the will, the heir cro{: 
examines tne plaintiff's witneſſes, and 
refuſes to releaſe his right, yet the 
heir ſhail have his coſts given him 
on motion; otherwiſe if he examine, 
witneſſes of his own. 28; 
A younger brother beyond ſea having 
contratted to buy a real eſtate of ki; 
elder brother, makes his will, charts 
ing his eſtate with great legacies, but 
his will was atteſted only by two wit 
neſſes ; afterwards the teſtator dic: 


his executor and heir; the heir may 
retain out of the aſſets the whole pur- 
chaſe money though entitled again to 
the land as heir. 201 
A proviſion made by a father of land for 
an heir is not to be brought inte 
hotchpot. 449 
A father or mother may be couſin to the 
fon, and” as ſuch inherit to him, not- 
withſtanding the relation of faiber, 
Sc. 613 
Though the law will not allow a bro- 
ther of the half blood to be heir, be 
prefers the uncle, yet there is no {ol 
reaſon for it, the uncle being not o 
more remote, but having only bel 


and not the lands in the hundred. 
; 400 


| the blood, ix. only the blood of it 
| father, 735 
Mata 


without iſſue, leaving his elder brother 


not- 
her, 
613 
z bro- 
, bet 
> ſolid 
t only 
/ ha 
of the 

73 
Masta 


' Where, although by a voluntary con- 
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Matters controverted Betaveen the Heir and 
E xecutor. 


tract, money is agreed to be laid out 
in land, the court will execute ſuch 
agreement in favour of the heir. P. 171 
In all caſes where it is a meaſuring catt 
between an executor and an heir, the 
latter ſhall in equity have the prefer- 
ence. | 176 
One articles to buy lands, and dies; his 
executor ſhall pay the money, but his 
heir ſhall have the lands. 632 


 Hotchpot. Vide alſo London. 


bf th2 mother being a widow advances a 
child, and dies inteſtate, leaving many 
children, the child advanced ſhall not 
bring what he received from his mo- 
taer into hotchpot. -. 260" 

A. deviſes all his real and perſonal eſtate 
to his executors and their heirs, in 
truſt to fell and pay all his debts; 
his real eſtate being only equitable 
aſſets, and the teſtator leaving dehts 
by bond and fimple contract, if the 
bond creditors are paid part out of the 
perſonal eſtate, they ſhall bring it 
back again into hotchpot, or ſhall not 


have any thing out of the real eltate. | 


| 16 
Muband by marriage ſettlement 33 
a portion for daughters of the mar- 
riage in default of iſſue male; there 
15 one daughter only, the huſband 
lurvives that wife, and marrying 
again, leaves iſſue by. the ſecond wife, 
and dies inteſtate, the daughter by the 
fir marriage being an infant, and her 
Portion not then due; if the daughter 
lives till the portion is due, it is an 
advancement pro tanto, and mult be 


drought into hotchpot as to the other 
live, ; 


- BIR 435 | 
Provifion for a child by the will of the 


father not to be brought into hotch- 


pot, nor a proviſion of land for an 


heir. © 


One ſettles a rent out of lands upon a 


ment pro tanto, and muſt be brought 
into hoteh pot. * Page 441 

An annuity ſettled by a father upon a 

| Child to commence after the father's 
death, is an advancement pro tanto, 
and muſt be brought into hotchpot, 
as mult a contingent proviſion, when 
ſuch contingency happens, 442 

The rather as contingent debts are with- 
in the ſtatute of diſtribution. 449 

A proviſion made for a child either by a 

voluntary ſettlement or for a good 
conſideration, is an advancement pro 
tanto, and mult be brought into heteh- 
A 44+ 

So tho? the portion be not paid, yet if 
ſecured to the child in the father's 
life-time, altho? not payable till after 
the father's death. 443 

Maintenance money for a child not to be 
taken as an advancement. 

A father advances one of his children in 
part; the child dies, after which the 
father dies inteſtate; the iſſue of the 
dead child claiming a diſtributive 
ſhare ſhall bring into hotchpot what 
their father has received, 560 


Houhold-Goods, and what paſſes by 
the Devile thereof, vide Expclition 
cf UWiozds. 


Yundreds 


One ſeiſed in fee of an hundred, and of 
lands in the hundred, grants the hun- 
dred; this paſſes only tae franchiie 
and not the lands in the hundred. 400 


- Jucumbzance, Vice Securities. 


Jafant, 


Though an infant cannot bring a-bill 
tor an account againit his guardian 
until his coming of age, yet a third 
perſon may, even during the minority 
of the infant; 119 

A feme infant ſeiſed in fee, on marriage 
with the conſent of her guardians, 


Junger child; this is an advance- 


covenants in confideration of a ſettle- 
meat 


ment to convey her inheritance to her 
huſband ; if this is done in conſidera- 
tion of a competent ſettlement, equity 
will execute the agreement, though no 
action would lie at law to recover 
damages. Page 244 
Where an eſtate in mortgage deſcends to 
an infant, the guardian ought not to 
permit the intereſt to grow in arrear, 
but out of the profits of the eſt ate to 
keep it down. 279 
An infant by prochein amy brings a bill, 
and never ſtirs in it after he comes of 
ape, and the bill is diſmiſſed ; the in- 
fant and prochein amy are both liable 
to pay colts. SE IE 
At law an infant is liable to pay coſts if 
the judgment be againſt him, 298 
Where an infant in his bill, by miſtake 
of his guardian, ſubmits to any thing 
which will be prejudicial to him, this 
will not be binding, but he will be 
allowed to amend, 387 
Upon a decree againſt an infant unleſs 
cauſe within fix months after he comes 
to age, the infant may anſwer, make 
a defence, and examine witneſſes a- 
new. 401 
An infant, when he is plaintiff is as 
much bound and as little privileged as 
one of full age. 519 
The court will not on motion or petition 
order an infant truſtee to convey, un- 
lets the truſt appear in writing ; but 
in ſuch cafe will leave the cu] gue 
truſt to get a decree by bill. 549 
Where an infant 1s defendant the ſervice 
of the /ubporra to hear judgment muſt 
be on the guardian, not on the in- 
fant. 6 


belonging to an infant it the infant 
when of age makes out his title, he 
ſhall recover the profits in equity from 
the time of the firſt accruing of his 
title, aud not from the filing of his bill 
only. 645 


Injundtion. 


rn 


Injunction granted to ftay the ringing of 
5 a bell, in conſequence of an agree- 


: +3 
Where one has been in poſſeſſion of land 


— 
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ment made for a valuable conſiders. 
tion. Pane 268 
On a bill brought to ſet aſide a will of a 
perſonal eſtate for fraud, the court 
will deny an injunction. : at 
Hazardous to grant an inj unction to ſtay 
the working of a coal-mine. 389 


Inn ok Court. 


A bill in equity will not lie to redeem 
a mortgage of chambers in an inn of 
court, but the plaintiff muſt apply to 
the bench, or to the judges of the ſo- 
ciety; /ecus if on application to the 
bench they refer the plaintiff to his 
remedy in equity. | 511 


Intereſt. See alſo Moztgage, 


See Where and from what Time a Le. 
gacy fhall carry Intereſt under title 
Legacy. 


If one by will charge his land with the 
payment of his debts, this is like a 
mortgage for his debts, which will 
make ſimple contract debts carry in- 
tereſt. . 

Equity apportions intereſt due upon 2 
mortgage; /ecus of rent. 176 

A reverſion expectant on an eſtate for 
life is decreed to be fold, B. is con- 
firmed the beſt purchaſer, and the 
order made abſolute the 1ſt of January 
1724; on the day of January 
1726, B. is ordered to bring his money 
into the bank; the life drops; as it 
the life had dropped the next day 
after the report of B.'s being the bell 
purchaſer made abſolute, the purchaſe 
muſt have ſtood, and as from that 
time the life was wearing, ſo fron 
that time the purchaſer ought to pa 
intereſt, 419 


Inſurance. 


A merchant having a doubtful account 
of his. ſhip, inſures it without 4 
quainting the inſurers what * 


ſhe 
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- ſhe was in; this held to be a fraudu- 
Jent inſurance, and the court relieved 
againſt the policy. Page 170 


Jointenants and Tenants in Com- 


mon. 


A guardianſhip deviſed to three, without 
laying, and to the ſurvivors and Jur- 
r of them z yet the ſurvivor ſhall 
have it. | = FOE 

A deviſe of lands to A. and B. and the 
ſarvivor of them and their heirs, e- 
'qually to be divided betwixt them 
ſhare and ſhare alike; A. and B. are 
jointenants for their lives, and have 
ſeveral inheritances. 280 

Deviſe to 4. and B. A. dies in the teſta- 
tor's life-time; B. ſhall have the 
Whole. 331 

Deviſe of a reſidue of a perſonal eſtate to 
three is a joint deviſe, and ſhall ſur- 
vive. . 347 

A. makes two executors B. and C. ap- 
pointing them reſiduary legatees, B. 
dies; the whole ſhall ſurvive to C. 


529 
Ireland. 


One by will made in Ezgland deviſes an 
annuity in truſt for his wife out of 
lands in Ireland, the teſtator, his wife 
and the truſtee reſiding in England ; 
the annuity ſhall be paid in England, 
and in Exgliſb money, and the eſtate 
bear the charge of the return, 88 
0 1t one in England gives by will a le- 
gacy out of lands in Trelard, the lega- 
cy mall be paid in Ergland, and in 
Engliſb money. 89 
ne court of chancery in England may 
grant a ſequeſtration againſt the de- 
tendant in Ireland, but it mult be after 
2 ſequeſtration taken out here, and 
nulla bena returned. 261 


Idue. 


WF” caſe of an iſſue out of chancery, it is 


| PT 3 move that court for coſts for 
ol. II. 


not going on to trial, or to move there 
for a ſpecial jury. Page 68 


Judgment. Vide Securities. 
Jurisdittion. See Court. 
To Iurp. 
In caſe of an iſſue out of chancery, it is 


proper to move that court for a ſpe- 
cial jury. 68 


—_C 


PR 


—_ 4 


King. See Pzerogative. 


_— > 


Lapſe of Time. 


E PS E of time relieved againſt by 
a court of equity. +09 


Leaſes and Covenants therein. See 
alſo Effate for Life, and E/late for 


Years. 


Leſſor covenanted to renew the leaſe at 
the requeſt of the leſſee within the 
term; leſſee did not requeſt, but his 
executors do within the term; leſſor 
1s compellable to renew. 196 

A deviſe, that if ceffui gue wie of a church 
leaſe which the teſtator had ſhould die, 
the teſtator's executors ſhould purchaſe 
the premifies for the life of F. &. 
the teſtatqr's kinſman; but if ſuch 
purchaſe could not be made, then the 


ſurplus of the perſonal eſtate to go to 


another; the purchaſe was made ac- 
cordingiy; yet J. S. held to take no 
intereſt by this will, 323 


Legacy and Legatee. Vide alfo title 
Satiefattion, allo Legacies given to 
marry with conjJent, &c. Sec Reftraints 
on Marriage under title Marriage. 


One having a wife and three daughters, 
deviſes 900 J. to his three daughters 


* equally 
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equally payable at their reſpective ages | 


of twenty. one or marriage, and if all“ 


die before their legacies are payable, 
then the whole to the mother; if two | 
of the daughters die before their ſhares 
become due, the ſurviving daughter is 
entitied to the whole. Page 69 
If a creditor by bond, or other creditor 
who may come upon the land, exhauſt 
the perſonal eſtate, a legatee ſhal! 
Rand in his place and be paid out of 
the real aſſets; 81 
Legatee's both chriſtian and ſurname 
miſtaken, yet the legacy good. 14 
One by will gives ſeveral legacies, & 
inter al', to ſuch of his creditors with 
whom he had formerly compounded 
their debts; this but a legacy, and 
not to be preferred to other legacies. 

: | 296 
IfT deviſe 1007. to A. payable at his age 
of twenty-one, A. dies before twenty- 
one; his executors fhall not have the 
legacy until ſuch time as 4. ſhould 
have come to twenty-one if he had. 


lived. 33 
And my executors ſhall have the intereſt 
in the mean time. 478 


But if I give a legacy to A. payable at 
his age of twenty-one, and if he dies 
before, then to B. and A. dies before 
twenty-one B. ſhall have the legacy 
preſently, and not ſtay till ſuch time 
as A. ſhould have come to twenty-one. 
47 

A by will deviſes 500 J. to his infant 
grandſon, without appointing any 
time for payment, with proviſo if he 
dies before twenty-one, then the lega- 
ey to go over to B. the grandſon thall 
have the intereſt of the legacy during 
his infancy. 504 
The court of chancery in caſe of legacies 
determines according to the rules of 
the common, not of the civil law; 2s 
where ] deviie to my daughter 1000 /, 
on condition that ſhe uwarry with her 
mother's conſent, with a deviſe over in 
cate the does not marry with {uch 
content; it the daughter marries with- 
out her mother's conſent, a court of 
equity determines the deviſe over, 


civil law ſays they are both void, and 
that marizagium debet | offs liberum, 
Page 

If a legacy be aſſented to by e 
tor, it from thenceforth becomes 1 
legal property. ibid. 
One gives a legacy to a daughter at 
twenty-one, proviſo that if the daugh. 
ter marries without the conſent of the 
executors the legacy to go over; thi 
condition, though general, mult yet be 
underſtood if ſhe marry under twenty. 
one without ſuch conſent, and on the 
daughter's coming to twenty. one, the 
court will decree her the legacy. 547 


Legacy. 
Ademption of a Legacy. 
One placed 500 J. in a goldſmith's hand 


on his note, and afterwards orders 
part out again, and then deviſes 500!, 
in the goldſmith's hands to J. S. thi 
good for the whole 500 J. ſecus if the 
teſtator had after the making the vil 
drawn out part of this money ; for 
this had been an ademption pro ian. 
| 16 

4 having a debt due to him from 7. ; 
deviſes 500. of it to B. and the re- 
ſidue of it to C. but does not men. 
tion what the debt is which is owing 
from J. S. A. receives the whole delt 
in his life-time; B. dies before the 
teſtutor; the teſtator's receiving i 
the debt in his own life-time 1s at 
ademption of the legacy, as to the de- 
viſe of the re/rduum of the debt; bu 
it might have been otherwiſe as tothe 
certain legacy given to B. if he hat 
{urvived the teſtator, _ 330 
One by will gives 100 J. due to the tt 
tator for rent from B. and no i 
B.'s hands; afterwards the teſt 
tor ſues H. for the rent, and recovt 
it; yet this no ademption of the . 
gacy, ſince the teſtator's ſuing fe 
it might be occaſioned by his thinki 
the debt in danger, 4 


and condition to be good, though the 


recover 
the |t- 
ing te 
hinkitg 
4 


A. deviſes g oo. legacy to the ſecond 
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In what Caſe a Legacy ſhall or ſpall not be 
a Satisfaction of a Debt or other De- 
mand on the Teftator's Eftate» Vide 
Satisfaition. | 


Legacies, Abatement and Refunding. See 
title Charity. 


One by will gives ſeveral legacies, and 
afterwards in the ſame wall, appre- 
hending that there will be a fur- 
pius, therefore gives farther legacies ; 
the legacies in the former part of the 
will ſhall have preference in caſe of a 
deficiency of aſſets. Page 23 

One makes a will, then a codicil, and 
gives kegacies by both; on a deficiency 
of aſſets they ſhall, come into aver- 
age. ibid, 

In caſe of a deficiency, charity legacies 
as well as others ſhall abate. 1n pro- 
portion; but a legacy of 3/. to the 
poor of the pariſh, to be taken as part 

of funerals, and ſo no abatement. 25 

Sixty pounds legacy to an executor for 
care and pains, in cafe of a deficiency 


to abate in proportion. ibid. | 


If an-executor pays a legacy on a ſup- 
poſition that there are aſſets to pay all 
other legacies, and afterwards there is 
a deficiency, the legatee muſt refund, 


4 
| Legacies or Portions wefted, lapſed or ex- 


tinguiſhed, | 


8 A father gives a legacy to an infant 


child payable at twenty-one, in what 
caſe and in what manner, the court, 
will allow maintenance to the in- 
fant out of the legacy before it 1s due, 

21 


ſon of J. S. and deviles other legacies 
to the other ſons of I. S. declaring 
that if any of the younger ſons of 
JS. ſhall die before they are capable 
of receiving their ſhares, the ſhare or 
legacy of him ſo dying ſhould go to 
the ſurvivor ; the ſecond fon dies in 
the teſtator's life-time, this 500 l. 


given to the ſccond fon ſhall not ſur- 
Me. : ; 


A. having a niece an infant about the 
age of ſeventeen, deviſes to her the 
furplus of his perſonal eſtate, payable 
at twenty-one, and if ſhe die befcre 

| twenty-one, or marriage, then the 
ſurplus to go over ; decreed the niece 
ſhould have the intereſt paid her in 
the mean time, the deviſe over be- 
ing a condition ſubſequent. Page 419 

A. deviſes the ſurplus of his perſonal 
eſtate to ſix perſons, to each a fixth 
part; one of them dies in the life of 
the teſtator, this ſixth part ſhall be 
taken as undiſpoſed of by the will, 
and go to the teſtator's next of kin. 

i 3 129 

Secus had it been a joint deviſe, for then 
it ſhould have gone to the ſurviving 
legatees. ibid, 

By a marriage-ſettlement a term for years 
is created to raiſe 5000 J. for daugh- 
ters payable at their age of twenty- 
one or marriage; proviſo, that if any 
of the daughters attain their age of 
twenty- one, or marry in the father's 
life-time, then the portion to he paid 
within a year after the father's death; 
alſo if any of the daughters die before 
her portion is payable, or before her 
age of twenty-one, or marriage, her 
ſhare to go to the ſurvivors or ſurvi- 
vor; there was iſſue a ſon and three 
daughters, the firſt of whom married 


attained twenty one, married and died 
without iſſue, and her huſband ad- 
miniſtered ; the third daughter ſur- 
vived both her ſiſters; refolyed the 
huſband, as adminiſtrator of the ſe. 
cond daughter, was entitled to her 
ſhare of the 5000/7. ſhe having lived to 
twenty-one, ſo that the right yeſted 
in her, and the payment was only 
ſuipended till her father's death. 513 
A legacy out of a perſonal eſtate, pays 
able to an infant at twenty-one; if 
the infant dies before twenty-one, 
his adminiſtrators may have it; ſecus 
if the legacy 1s charged upon a real 
eſtate. 610 


339 


Neither is there any diverſity where a 
portion or legacy is charged by wiil 
upon land, and Where by a deed pays 
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able to an infant at twenty-one ; for 


in both caſes where the infant dies be- 


fore twenty-one, it inks into land. 


Page 610 


Where and from what Time a Legacy ſhall 
carry Intereft, 


If a legacy be given out of land, it car- 
ries intereſt from the death of the teſ- 
tator, though no time of payment be 
mentioned in the will, becauſe land 
yields profits. 26 

If out of perſonal eſtate lying dead, it 
yields intereſt from a year after the 
teſtator's death; but if a time of pay- 
ment be mentioned, then intereſt from 
that time. 101d. 

If a legacy be given only out of a re- 
verſion or remainder, it ſhall not yield 
intereſt but from the end of the year. 

ibid. 

If out of a perſonal eſtate conſiſting of 
mortgages or funds carrying intereſt, 
and no time be mentioned for pay- 
ment, it ſhall carry intereſt from the 
death of the teſtator. 27 


If a legacy be brought into court, the 


legatee ſhall loſe the intereſt while it 
remains in court; but if placed out 
by the court at intereſt, legatee to 
have ſuch intereſt. ibid. 
A legatee or creditor coming in before 
a Matter for his legacy or debt, and 
not party to the cauſe, ſhal] have his 
coils ; for it was in his power to have 
brought a bill for his legacy or debt, 
which would have put the eſtate to 
further charge. 27 


Specific Legacies. 
Though bona paraphernalia be not to be 


allowed to the widow where there are 
not aſlets at the death of her huſband, 
notwithſtanding contingent aflets at- 
terwards fall in, yet under ſuch cir- 
cumſtances the thall have a ſpecific 
legacy . | 79 
One pole ed of a term deviſes it to 4 
and makes B. his executcr, and dies 
eaving ſome debts; if the executor 


ſells the term, the purchaſer ſhall hold 


” 
N 


it againſt the deviſee ; „cus if fold at 
an under value, or if the purchaſer 
knew that there were no debts, or that 
the debts were or could be paid with- 
out breaking in upon this ſpecific 
legacy. Page 148 


Limitations. 
Statute of Limitations. 
Feme covert hav ing a ſeparate eſtat 
borrows money on bond ; the ſeparate 


eſtate liable; and tho” fix years paſs, 
the demand not barred by the ſtatute 


of limitations. I 
A truſt not within the ſtatute of limita- 
Ons. 145,374 


One owing a debt by ſimple contract 
barred by the ſtatute of limitations, 
deviſes lands in truſt to pay his debts; 
Q. whether this debt be revived by 
the will. | 373 


Lis pendens. Vide under title Bill, 


London and the Cuſtoms thereof. 


Though it may be a queſtion, whether 
the child of a freeman of Londen, upon 
receiving a ſuitable portion, may re- 
leaſe to the father the orphanage part, 
yet if the child, or the huſband of fuch 
child, covenants to releaſe to the cxe- 
cutors after the freeman's death, this 
good, and equity will execute tie 
covenant. 272 


Any lands of inherit ſettled by 2 


freeman on his child no advancement; 
ſecus of a leaſe for years; but if lands 
of inheritance are given as an ad- 
vancement, and in bar of the cuſtom, 
and accepted as ſach, this will bind 
in equity. 274 
A father bequeaths to his younger daugb- 
ter 35001. the ſon ſwears by his at- 
River; that bis father on his death-bef 
recommended it to him to let by 
filler have an annuity for her portion; 
the daughter has alſo a right to her 
orphanage part by the cuſtom ; the {on 
being the father's executor agree: y 


nent; 
lands 
| ad- 
ſtom, 
bind 

274 
abt. 
15 an- 
h- bed 
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his ſiſter, then forty years old, to give, 
and does ſettle an annuity of 2507. 
per aunum on his ſiſter in lieu of her 


portion; the other ſiſter is witneſs to 


the deed, and the agreement made by 
the conſent of the relations; bill 
brought by the other ſiſter's huſband 
to ſet aſide this agreement, diſmiſſed 
with coſts. Page 274 


The perſonal eftate of a freeman thall be 


applied to pay off mortgages prefer- 
ably to the cuſtomary or orphanage 
part; ſo againſt a rehquary legatee; 
but not againſt a pecuniary or ſpecific 
lecatee. 335 


The ititate of diſtribution is grounded 


on the cuſtom of London. 358 


A treeman of London having but one 


It 


10 


— 


child advances that child in part only; 
the child ſhall take a full ſhare without 
bringing what the had before received 
into hotchpot; for the only meaning 
of bringing the child's ſhare into 


hotchpot is, to make an equality 


among the children. 526 
2 freeman has ſeveral children, or but 
one child, and has in his life-time 
fully adranced that one child, or all 
kis children, he may diſpoſe of his 
eiare as if there were none; ſo if the 
ireeman compounds with his wife be- 
ivre marriage for her cuſtomary part, 
it1s the ſame as if no wife. 2 

a freeman has advanced his child on 
marriage, and the certainty of that 


advancement does not appear under 


the freeman's hand, this is to be taken 
as a full advancement ; Hat the free- 
man's declaration alone in his will 
that he has fully advanced his chuld, 1s 
not of it ſelf ſuthcient evidence. 


A ireeraan by his will gives 35 J. to his 


daughter, provided that if ſhe refuſe 
give a releaſe, or put the executors 
% any trouble, then her legacy of 
35.1. co go over to her ſiſter's children; 
the daughter claims her orphanage 
part, and the- huſband joins in the 
cum, and does not claim the 35 
legacy; decreed the daughter and ha 
hutband's claiming the orphanage part 


was a forfeiture, and that the 35 J. 
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being veſted in the deviſee over, 
equity will not deveſt it. Page 528 


Lunatich. See alſo Court of Chan 
cer p. | 


A lunatick is never to be looked on as 
deſperate. 265 
No objection, that the committee of the 
lunatick's perſon is the next of kin, 
and will on his death come in for a 
ſhare by the ſtatute of diſtribution; it 
being for the intereſt of the next of 
Kin to prolong the lunatick's life, 
whereby the perſonal eftate will be 
increaſed, 544, 638 
Father or uncle deviſes the cuſtody of a 
lunatick's ſon or nephew, who is 
above twenty-one ; this is void, 638 
The court will not grant the cuſtody of 
the Junatick's perion to the next heir 
but the being entitled to a ſhare of the 
perſonal eſtate by the ſtatute of diftri- 
bution is no objection. ibid, 
Inconvenient to grant the cuſtody of the 
lunatick to two. ib. 


$27 


Maintenance.) 


A Father gives a legacy to an infant 
child payable at twenty-one; in 
what caſe and in what manner the 
court will allow maintenance to the 
infant out of the legacy before it is 
due. 22 
Uſual for the court, where yonn er 
children are left deſtitute, to make 
ſuch a liberal allowance to the SU r= 
dian of the eldeſt, as that he may 
thercout be enabled to maintain all 
the children. 2 


So where a legacy has been deviſed over 


in caſe of the legatee's dying betare 
twenty-one, the infant legatee has 
been allowed a maintenance Gut of 

_ the intereſt, ibid. 
A reverſionary term for raiſing mainte- 
nance and portions for daughters 
833 _thall 


— 
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ſhall, in caſe of neceflity, be mort- 
gaged to pay either, and when fallen 
into poſſeſſion, ſhall pay all the arrears 
of maintenance incurred before 1t 


came into poſſeſſion. Page 179 
Maintenance money for a child not to 
be taken as an advancement, 449 
By a marriage ſettlement maintenance 
for daughters is made payable half- 
yearly at Lady-day and Michaelmas, 
until the portions become payable, 
which is at eighteen or marriage; a 
daughter attained her age of eighteen 
the 16th of Augu/? ; decreed to have 
her maintenance pro rata from the 
laſt Lady- day, till the time of her at- 
taining eighteen, |» Rn 


Marriage. See alſo under title Baron 
and Feme, Agreements on Marriage, 
lee under Agreement. 


Reſtraints * Marriage. 


One deviſes the reſidue of his perſonal 
eſtate to F. S. provided ſhe marries 
with the conſent of his two executors; 
on the death of one executor, the 
condition being a ſubſequent one is 
become impoſſible, and ſhe may marry 
without the conſent of the ſurvivor. 626 
Where there is a condition, that a feme 
ſhall marry with the conſent of two 
executors, and one, without reaſors, 
is again the match, the court will 
diſpenſe with his conſent. 628 


Maſter and Servant. 


Father, on binding his ſon apprentice, 
gives bond in 1000/7. for his ſon's 
fdelity ; the ſon imbezils 200 J. which 
the father pays, but deſires the maſter 
not to truſt his ſon any more with the 
caſh; the maſter does truſt the ap- 
prentice again with his caſh, and 1s 
negligent in calling him to account; 
the ſon imbezils 1000 J. more; the 


tather is liable, but not to anſwer 


more in the whole than 1000/. in- 


Maſter's Repozt. 


Sufficient if a maſter's report is filed be. 
fore any proceedings had thereon, 
tho? not within four days after it wa 


made, Page 51) 
Not uſual to have reports of receiver'; 
accounts confirmed, ©" 


Merger. 


Where 100 J. is charged upon a rel 
_ eſtate, which eſtate itſelf comes to the 
perſon entitled to the money, if 
in fee, the charge is merged ; but 
where the 100/. charged is ſecured 
by a term or other legal eſtate in a 
third perſon, there the charge is not 
merged; nor if the eſtate which 
comes to the perſon - entitled to the 
money, be only an eſtate-tail. of 


Meſſenger. Vide Pꝛocels. 


Miſpleading. 
Court will not relieve on a matter pure! 
of miſpleading. | 70 


Mines. 


One ſeiſed in fee conveys the lands, and 
all trees and mines, to truſtees in {et 
to the uſe of 4. for life, remainder 
over; A. cannot open the mines d 
cut down the trees. 24t 

Tenant for life of coal- mines may opti 
new pits or ſhafts for the working d 


the old vein of coals. 18 
Hazardous to grant an injunction to {i 
the working of a coal- mine. 3h 


One ſeiſed of lands wherein there at 
coal mines not opened, ſettles the pt 
miſſes on A. in tail, remainder to! 
for life; A. opens the mines 
works them and dies without iflue; 5 
may continue working in all awe 
law fully opened. eel 


cluding the firſt 200 J. 250 


| Modus. Vide ma" 4 
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Maney. - | 


One by will made in England deviſes an 
annuity in truſt for his wite out of 
lands in Ireland, the teſtator, his wife 
and the truitee reſiding in England ; 
the annuity ſhall be paid in England ; 
and in Engliſh money, and the eſtate 
bear the charge of the return. Page 88 

So if one in England gives by will a le- 

gacy out of lands in Jreland, the le- 
gacy ſhall be paid in England and in 
Engliſh money. 89 

Money has no ear-mark, and if inveſted 
in lands and other things, cannot be 
purſued; wherefore if a receiver of 

rents, or an executor in truft, lays 
out the rents or aſſets in a purchaſe of 
lands in fee, and dies inſolvent, the 
purchaſe will not be liable; but it ſuch 
receiver or executor in truſt does by 
writing own that ſuch purchaſe was 
made with the truſt money; this is a 
iuftictent declaration of truſt to bind 
the eſtate. X 415 


Money agreed to be laid out in Land. See 
title Agreement, and Matters contro- 
verted between the Heir and Executor, 
under title Heir. 


Moztgage. Vide Intereſt, and alſo 
Securities. 


Redemption and Forecloſure, 


A bill in equity will not lie to redeem a 
mortgage of chambers in the inns of 
court, but the plaintiff muſt apply to 
the bench, or to the judges of the 
ſociety; ſecus if on application to the 
bench they refer the plaintiff to his 
remedy in equity. 5 511 

One poſleſſed of a renewable term mort- 
gages it to FJ. S. who gains a new 
term from the original landlord to 
commence after the old one; this new 


term ſhall be ſubject to the old equity 
ef redemption. ibid. 


o 


F 


Mortgage and Tender of Money dur 


thereon. 


As to atender of mortgage money, there 
ought to be reaſonable notice of pay- 
ing it in; and if the tender be inſiſted 
on to ſtop intereſt, the money muſt 
be kept dead from that time, becauſe 
the party 15 to be wacore priſt. Six 
months notice 1s given to pay in the 
mortgage money at Lincoln's Inn Hall; 
tho? this be not the place mentioned in 
the proviſo of the deed, yet where 
money was lent in town, and no ob- 
jection made to the notice, no reaſon 
for a perfonal tender, or to make a 
man carry a great ſum to a perſon in 
the country. Page 378 


As to buying in of Tncumbrances, and what 
Uſe may be made thereef, vide under 
title Securities. 


* 


New River Uater. 
pe ſeiſed in right of his wife 


of a ſhare in the New River Wa- 
ter; the wife cannot be barred with- 
out a fine, and where they both with- 
out a fine mortgage ſuch ſhare, the 
wife's paying intereſt after the huſ- 
band's death will not affirm fuch 
mortgage, 127 


Notice. Vide alſo Moztgage and 
Tender of Money due thereon. 


Huſband by marriage articles, in con- 
ſideration of the marriage and of a 
portion, covenants to ſecure by a term, 
out of particular lands, portions for 
daughters; there is iſſue by the mar- 
riage a daughter, ard the wife dies, 
after which the huſband on a ſecond 
marriage ſettles part of theſe lands in- 
cluded in the term; ſuch ſettlement, 
if without notice of the former articles, 
will take place thereof. 439 
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A purchaſe pendente lite, tho! without 
notice, and for a valuable conſidera 
tion, yet {hall be ſet aſide. P. 482 

There ſeems not to be the ſame reaſon 
for obliging people to take notice of 
the filing of a bill as of a decree. 483 


—__ 


D 


Obligation, See Bond. 
Oflice and Officer. 


HERE the fuitor has paid the 

f officer his fee, and he neglects 
his duty, by which the ſuitor's pro- 
ceſs becomes irregular, the ſuitor is 
to pay the coſts to the other ſide, but 
ſhall recover them again from the 
othcer. | 657 
And though the officer in ſuch cafe dies, 
his executor will be ordered to pay the 
colts out of afſets, it being matter of 
contract, and therctore not dying with 
the perion, ibid. 


D:phan. See London. 


Outlawry. 


AF. is indebted to B. who out-laws A. and 
C. having goods of 4, in his hands, 
B. brings a bill againſt C. to diſcover 


what goods of A. C. has; C. may 


demur for that B. makes no title to 
the goods, as having no grant from the 
crown; alſo for that the attorney ge- 
neral ought to be made a party. 269 


Papiſt. 


Y the ſtatute of 11 & 12 l. z. 

cap. 4. a papiſt is diſabled not only 

from purchailing lands himſelf, but 

alſo from taking lands either by deviſe 

or jettlement, the word parchaſe being 
2 | 


—— 


1 a 


uſed in contradiſtinction to the word 
deſcent. Page z, zor 
So if lands are deviſed to be fold in truſt 
in the firſt place to pay debts and 
legacies, and to pay the ſurplus to 
J. S. a papiſt; J. S. is rendered in- 
capable of taking the ſurplus, fora(. 
much as it 15 a profit ariſing out of 
land, and ſuch deviſee by laying down 
the money may prevent the ſale, x 
A papiſt conforming at eighteen incaps- 
ble of taking lands deviſed to-him un- 
der that age. Quære. 
Secus where at the time of the deviſe ſuch 
perſon is ſo young as not to be able to 
chuſe or underſtand any religion, 6, 

| 135 

Deviſe of lands to truſtees in truſt, if 1 
eldeſt ſon of A. turn proteſtant, then 
to ſach eldeſt ſon; this a good deviſe, 
not to a papiit, but to a proteſtant. 

| 132 

Deviſe to 4, a proteſtant for life, u 
mainder to B. a papiſt for life, re 
mainder to C. a proteſtant ; 4. des, 
B. being a papiſt is diſabled to tak:, 
and C. thall take preſently in the ſame 
manner as if the remainder had been 
to a monk. | z6t 
Deviſe of lands to 4. for life, remain- 
der to B. a papiſt for life, remainder 
to truſtees for the life of B. in trult 
to let B. take the profits, and to pie- 
ſerve the contingent remainders; tie 
truſt to let B. the papiſt take the pro- 
fits is void, but the truſt to preſeri? 
the contingent remainders good; and 
in this caſe the grantor and his hein 
being proteſtants ſhall have the proits 
during the life of the papiſt, after 
whoſe death they ſhall go to B.“ on, 
being a proteſtant. | 10 

If a papiſt was above the age of eighter 
and fix months when the ſtatute d 

11 & 12 . z. againſt papiſts vs 
made, he is out of the former clauk 
of that ſtatute. 3% 


Paraphernalia. 


Bona faraphernalia not to be allowed 1 
the widow where there are 20 


e 0 


Parol Igreement. 
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| aſtets at the death of her huſband, | 


tho' contingent aſlets afterwards fall 
in; ſecus of a ſpecific legacy. Page 79 


Liable only in favour of creditors, not of 


the heir, nor conſequently of a deviſee 
who ſtands in the place of the heir. 544 


Vide Agreement 
Parol. 


Parol Evidence. Vide Evidence. 


Parſon. 


The parſon is a corporation for taking 


of lands for the benefit of the church, 
as the churchwardens are for perſonal 
things, | . 126 


Parties. 


J. is indebted to B. who out-laws A. and 


C. having goods of J. 's in his hands, 


B. brings a bill againſt C. to diſcover 


what theſe goods are; the attorney 
general ought to be a party. 269 


One deviſes that his executors ſhould ſell 


his lands, and leaves two executors 
one whereof dies, and the other re- 
nounces, and adminiſtration is grant- 
ed to A. who brings a bill agaiuſt the 
har to compel a ſale; whether the 
renouncing executor, in whom the 
power of ſale collateral to the exc- 


cutor chip was veſted, ought not to be 


made a party. 308 


Two obligors in a bond bound jointly and 
ſeverally, and one dies, the executors 


of the deceaſed obligor may be ſued in 
equity for the debt, without making 
the ſurviving obligor a party. 313 


An old mortgage is made to B. for 


350. who iu 1705 makes an under- 
mortgage to C. for 300 J. C. brings 
a bill to forecloſe; B. the original 
mortgagee, or in caſe of his death his 
repreſentatives, ought to be made 
Parties 643 


Pattners and Partnerſhip. 


It is 2 reſolution of convenience, that 
in cafe of joint traders becoming bank- | 


rupts, the joint creditors ſhall be paid 


Two joint traders becoming bankrupts, 


rate commiſuon was void. 500 


On a bill to ſettle the boundaries of a 


out of the partnerſhip effects, and the 
ſeparate creditors out of the ſeparate 
effects; and if any ſurplus of the 
partnerſhip effects, after all the part- 
nerſhip debts paid, the ſeparate cre- 
ditors to come in; and ſo vice werſ# 
the partnerſhip creditors to come in on 
a ſurplus of the ſeparate eſtate. P. 500 


firſt there is a joint commiſſion, and 
the commiſſioners aſſign; afterwards 
ſeparate commiſſions and aſſignments 
under them ; the court held that the 
aſſignment under the firlt commiſſion 
conveyed all the bankrupt's eſtate, both 
joint and ſeveral, and conſequently 
that the conveyance under the ſepa- 


Partition. 


manor, it was decreed that each party 
ſhould give to the other a note of their 
boundaries, in order to have the matter 
tried in a feigned iſſue; and the iſſue 
being found for the defendant on three 
trials, he was not only allowed the 
coſts of all the trials at law, but allo 
thoſe in equity; in regard the defen- 
dant had no bill, and the plaintiff 
might have tried it at law, without 
coming into equity. 376 


On a bill of partition no coſts of either 


ſide, becauſe it is for the benefit of 
both parties. ibid. 


Lands are conveyed in truſt, as to one 


moiety to A. an infant in tail, as to 


the other to B. who is of age in 


tail; 4. the infant brings a bill for 
a partition; wherenpon the court de- 
creed a partition, but that the truſtees 
ſhould not convey till the infant was 
of age, that he might join in con- 
ſirming the partition. 518 


Papment. 


Stoppage no payment at law nor in e- 


quity, unleis under ſpecial circum- 
ſtances, and in caſe of mutual de- 
” mans, 
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mands, where the ballance only is the 
debt. Page 128 
A receipt indorſed figned by the ſeller 
for the purchaſe money, if the money 
be not really paid, is of no avait. 295 


Payment of a Legacy, vide Legacy and 


Legatee. 


Genera? Payment. boww it all be applied. ; 


In a bill to compel a performance of an 
agreement to transfer Tork- Buildings 
ſtock, the bill alledged, that the plain- 
tiff paid 64. as earneſt, and the plea 
faid the defendant did not receive or 
accept it as earneſt ; the plea ill, it 
not being material how or in what 
manner the defendant received or ac- 


cepted it, but how the other paid | 
it; for 2 falvitur ſolvitur a4] 


medum ſolvettis. 308 


Peer. 


A peer diſinherited by his anceſtor is in- 
titled to the favour of the court, and 
on bill and anſwer, to have the family 
deeds brought before the Maſter, in 
arder to ſee whether any thing can be 
diſcovered to his advantage. 177 

Ingratitude to the crown for a peer to de- 
viſe away the eſtate from the honour. 

178 

A ſequeſtration % is the firſt proceſs 


againſt a peer or member of the houſe 


of commons; but if there be a ſequel- | 


tration ni againſt a peer for want of an 
anſwer, and the peer puts in an anſwer 
which is inſufficient, yet che order for a 
ſequeſtration ſhall not be abſolute, but 
a new ſequeſtration 2% ſhall iſſue, 


385 


Perpetuity. See alſo Limitations of 
Terms for Years under title Eſtate. 


A perpetuity defined. 688 


Perſonal Eſtate. 


| Where a perſonal Eftate ſhall be applied n 


exonerate the Real, vide Beal Eſtate. 


truſt to apply the profits thereof until 


| would. 


ſale for the benefit of all his four 
children, and the ſurvivors and ſur- 
vivor of them equally, and on farther 
truſt, that as ſoon as the truſtees ſhall 
ſee neceſſary they ſhall fell the pre. 
miſſes, and apply the money for the 
benefit of his four children equally, to 
be paid at twenty-one or marriage; 4. 
the eldeft of the four children attains 
twenty-one, marries, dies without 


iſſue inteſtate, and leaving a wife; de. 


creed that the lands being in all 


for ſale was left to the executors, was 
perſonal eſtate, and . s widow muſt 
have a moiety of his ſhare, and that 
the profits of the land until ſale mutt 
go as the money ariſing upon fale 
| Page 320 
An eſtate for three lives granted to 4. 
his executors and adminiſtrators, is 3 
8 eſtate, and will on 4.'s death 
e liable to his debts by ſimple con- 
tract, as a leaſe for years would be, 
501 


Plantations. 


When an application is made for a ſe- 
queſtration to the foreign plantations, 
it ought to be to the king in _ 
202 

So an appeal from decrees made in the 
plantations lies only to the king in 
council. ibid, 


Plate. 


By wat Words it ſhall paſs ſee Expoll⸗ 
tion of Mozds. 


Plea. 
On a ſuggeſtion of groſs fraud, the cout 


will upon an original bull wag” 8 
| P 


One deviſes lands to truſtees in fee, in | 


events deviſed to be fold, tho? the time 


If 


On time given to anſwer, a defendant 
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plea of a decree and a report made and | 
confirmed thereon, if the ſuggeſtion 
of fraud be not denied, Page 73 

Where the defendant inſiſts on the benefit 
of the ſtatute of limitations by way of 
anſwer, he ſhall at the hearing have 
the like benefit as if he had pleaded 
it. 145 


may put in a plea, for that is as an 
anſwer, and on oath. 464 


4 


Poꝛtions 02 Pzoviſion foz Childꝛen. 


Vide Maintenance; vide Legacies or | 


Portions wefted under title Legacy; 


vide Truft for naifing Portions and 


Payment of Debgs under title Truſt. 


One has ſeveral daughters, and being 
ſeiſed in fee charges his lands with 
1900/7. a-piece to his daughters, pay- 
able at twenty-two or marriage, and 
it any die, then te the ſurvivors, but 
no time limited when the additional 
portion ſhall be paid to the ſurviving 
daughters; if one dies unmarried be- 
fore twenty-two, the additional por- 
tion ſhall not be paid to the. ſurviving 
daughters until the deceaſed daughter 
ſhould have come to twenty-two. 271 

If I ſecure a portion to a child by deed 
payable at twenty-one, out of land, 
and the child dies before twenty-one, 


the portion ſhall fink into the land, 
and not go to the executors; (0 if 1 
deviſe a portion to a chiid out of land, 
payable at twenty-one, and the child 
dies before twenty one, the portion 


mall fink ; alſo it ſhall fink as well for | 
the benefit of the heres faftus as of 


the heres natus; ſo tho” the money 
given to the child be not ſaid to be 
for a portion, if it appears to be ſo in 
fact. If by the will the portion be 
given out of the real and perſonal 
eſtate, payable to the child at twenty- 
one, and the child dies before that 
time, then ſo much as will ariſe out 


of the perſonal eſtate ſhall go to the 


executors or adminiſtrators, but what 
would ariſe out of the land muſt fink. 
276 


Where there is a proviſo in a will, that 


in caſe what is left to one daughter 
ſhall exceed in value what is given to 
another, the former ſhall refund pre 
tanto; what is given to any of the 
daughter's children is to be looked 
upon as given to the daughter her- 
ſelf. Pape 343 
Huſband by marriage ſettlement ſecures 
a portion for daughters of the marriage 
in default of iſſue male; there is one 
daughter only ; the huſband ſurvives 
that wife, marries again, leaves iſſue 
by his ſecond wite, and dies inteſtate, 
the daughter by the firſt marriage be- 
ing an infant, and her portion not 


the portion is due, it is an advance- 
ment pro tanto, and muſt be brought 
into hotchpot as to the other iſſue. 
Portions ſecured by ſettlement as ** 
land, or articled ſo to be, are not to 
be paid out of the perſonal eſtate. 437 
Proviſion for a child by a father by will 
not to be brought into hotchpot, nor 
a proviſion of land for an heir. 440 
Uſual at the time of making the ſtatute 
of diſtribution to provide for children 
by ſettlement; for which reaſon a 
proviſion by ſettlement is to be taken 
as an advancement pro laute. 448 


Poſſibility. 


Two article, that whatever J. S. ſhall 
by his will leave to either of them 


both; ſuch agreement good, and ſhall 
be carried into execution hy this court; 
alſo if after this one of them contrives 
that J. S. ſnall leave part of his eſtate 
to a third perſon in truſt for him, this 


15 within the articles. 182 
Poſſibility is aflignable in equity for a 
valuable conſideration. 608 


| Power 


then due; if the daughter lives till 


ſhould be equally divided betwixt 
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Huſband having a power to make a join- 
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Tenant for life with power to make a 
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Power and Execution thereof. 
In what Caſes Equity ewwill help a defec- 


tive Extcution of a Power. 


Tenant for liſe with power to make a 
zointure, remainder over, tenant for 
life covenants to make a jointure to a 
wife in conſideration of marriage by 
virtue of his power or otherwiſe, of 
gocl. per aunum, and dies before 
making the jointure; equity will 
make it good. Page 222 


ture to his wife by deed, does it by 
will, and ſhe has no other proviſion; 
equity will make this good. 489 
Being only a defective execution of a 
power; ſeeus of a non-execution. 490 
Baron and ſeme ſeiſed in fee in right of 
the feme, by deed and fine ſettled the 
premilies to the uſe of the baron and 
ſeme for their lives, remainder to their 
firit, Se. fon in tail, remainders to 
the daughters in tail, remainder to 
the huſband and wife and their heirs, 
with power to the baron during the 
joint lives cf him and his wife, by his 
att will, or any writing purporting to 
be his la will under hand and ſeal, 
atteſted by three witneſſes, if baron 
dies before his wife, to charge the 
premiſes with 2000 l. The like 
power, multatis uutændis, to the wife, 
if he die firſt, to charge the premiſſes 
with the like jum; hufband by will 
under his hand atteſted by three wit- 
eftes, but not ſealed, charged the 
remiiſes with 2000/7, held void, be- 
ing without a ſeal. 506 
Equity aids a defective execution of a 
power, if for a valuable conſideration, 
and this againſt a remainder-man, or 
one not claiming under the power. 
623 


zoincure of 1007. per annum, for every 
oO. which he has with his wife, 
covenants on marriage to make a join- 


| in right of the wife; after the death 
of the huſband the wife becomes in. 
titled to an additional fortune; ſhe 
ſhall not compel the remainder.man 
to make an additional jointure on her 
on this account; but on the other 
hand the huibang's creditors ſhall not 
take from the wife this additional 
fortune. Page 648 


Power of Revocation. See Redo: 
cation. 


Pzerogative of the Crown. 


When an application is made for a ſe. 
queſtration to the foreign plantations, 
it ought to be to the king in . 

262 

So an appeal from a decree made in the 
plantations lies only to the king in 
council. | tid, 

A. is indebted to B. who outlaws 4, 
and C. having goods of 4.'s in his 
hands, B. brings a bill againſt C. for 
a diſcovery thereof; he ought 55ſt to 
have a grant of theſe goods from the 
crown, which is not de jure, but 
gratid. 269, 270 


Pzeſentation to a Chuzch oz Chapel. 


If an advowſon only be mortgaged, and 
becomes void, it ſeems the mortgagee 
is to preſent, eſpecially if in the deed 
the agreement be that he ſhall pre- 
ſent; but where one mortgages a 
manor with an advowſon appendant, 
and the church becomes void, the 
mortgagee, though in poſſeſſion, ſhall 
not preſent until the mortgage is fore- 
cloſed, 404 
Mortgagee of an advowſon preſents; 
the bill brought by the mortgago 
muſt be within ſix months, in the 
ſame manner as a guare impedit. 40% 


Pzivilege. 


ture accordingly, and alſo to make an If an ambaſſador's ſervant brings a bill, 


additional jointure on receiving or be- 


he mutt give ſecurity to anſwer colts, 


coming intitled to an) further money 
| 


* — 0 — 


as bein g a perſon privileged. 457 
s . 8 10 


Pꝛocels. See more under Contempt. 


Sut prena. 


Where an infant is defendant, the ſervice 
of the /xbpeena to hear judgment mult 
be on the guardian, not on the 1n- 


fant, Page 643 
Segueſtration. 


The court of chancery in England may 

grant a ſequeltration againſt the de- 
fendant in Jreland, but it mult be after 

a {-queſtration taken out here, and 

nulla bona returned, 261 
When an application is made for a ſe- 

queſtration to the foreign plantations, 

it ought to be to the king in council. 
Ah 262 

Where the ſheriff has the amerciaments, 
as in London, the courſe was to grant 
a meſſenger to bring in the body on a 
tepi corpus returned; but now the 
practice is to deny a meſſenger, and 
order the ſheriff to bring in the body, 
elſe the ſheriff to pay the plaintiff all 
the colts, | 301 
| A ſequeſtration iff is the firſt proceſs 
againſt a peer, or member of the houſe 
of commons; bat if there be a ſequeſ- 
tration a againſt a peer for want of 
an antwer, and the peer puts in an 
anſwer, which is inſufficient, yet the 
order for a ſequeſtration ſhall not be 
abſolute, but a new ſequeſtration nf 
ſhall iſſue. . 
Latterly the practice has been, that if 
| the defendant appears to a bill, and 
ſtands out in contempt to a ſequeltra- 
ton, the canſe is ſet down to be 
heard, and the record of the bill pro- 
Cuced, and taken pro confeſs ; but if 
time be given to a defendant to anſwer, 
though after ſequeſtration, and tho? 
the anſwer be reported inſufficient, yet 
the bill ſhall not be taken pro confeſſo. 


The only way upon a decree for a debt 
to attect land, ts to proceed for a con- 
tempt to a ſequeſtration; bat ſuch 


550 
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ſequeſtration abates by the death of 
the party, which an extent does not, 
| Page 621 


Attathment, 


The attachments, on which an order for 
a ſerjeant at arms is grounded, muſt 
be entered in the regiſter's office, elſe 
it is ircegular. 657 


Pꝛofits. See Truft for raiſing Daughters 


- Portions under title Truſt, 


Proche in Imp. Vide Infant. 


Purchaſe and Ptizchaſer, and Purs 
chale Money, See allo Lis pendent. 


One ſeiſed in fee deviſes lands to his 
grandaughter for life, remainder to 
his right beirs male for ever, and dies, 
leaving his grandaughter his heir at 
law, and a deceaſed brother's ſon his 
next heir male; the deviſe of the re- 
mainder is void, it being neceſſary 

that he who claims as heir male by 
purchaſe, muſt be heir as well as heir 
male, | 2 

By the ſtatute of 11 & 12 V. 3. cap. 4. 
a papiſt is diſabled not only from pur- 
chaſing lands himſelf, but alſo from 
taking lands either by deviſe or ſettle- 
ment, the word purcha/e being uſed in 
contradiſtinction to the word de/cent. 3 

One poſſeſſed of a term deviſes it to A, 
and makes B. his executor, and dies, 
leaving ſome debts; if the executor 
ſells the term, the purchaſer ſhall hold 
it againſt the deviſee; /eczs if ſold at 
an under value, or if the purchaſer 
knew that there were no debts, or 
that the debts were or could be paid 
without breaking in upon this ſpecific 
legacy. | 148 

The court will not compel a purchaſer 
under a decree to accept a doubtful 
title. | | 201 

A receipt indorſed ſigned by the ſeller 
for the purchaſe money, if the mo- 
ney be not really paid, is of no 


avail. 295 
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A reverſion expectant on an eſtate for life | 


is decreed to be fold ; B. is confirmed 
the beſt purchaſer, and the order made 


; abſolute the 1ſt of Fanuary 1724; on 


the —— day of January 1726, B. is 
ordered to bring his money into the 
bank; the life drops; as, if the life 
had dropped the next day after the re- 
port of B.'s being the beſt purchaſer 
made abſolute, the purchaſe muſt have 
ſtood, and as; from that time the life 


was wearing, ſo from that time the pur- 


chaſer ought to pay intereſt. Page 410 


A widow of a fteeman of Landon, who 


left children and died inteſtate, was 


entitled to four ninths of his perſonal 


eſtate, and having by deed aſſigned 


over her four ninths for her ſeparate 


uſe in caſe of marriage, to ſuch per- 
ſons as ſhe ſhould appoint, and fer 
want of ſuch appointment, then to 
her children; the widow intending to 
marry a ſecond huſband, by another 
deed, to which the huſband was 


party, in conſideration of the intend- | 


ed marriage, and of a ſettlement made 
on her by him, recites, that if ſhe did 
not diſpoſe of her four ninths, the 
huſband would be entitled thereto ; 
and then aſſigns it over to truſtees, in 
traſt for the intended huſhand during 
their joint lives, ſubject to her control 
and diſpoſal by writing, after which 
ſhe dies without diſpoſing of it; de- 
creed the ſecond huſband is as a pur- 
chaſer, and the recital, that he would 


be entitled to it if the wife ſhould not 


diſpoſe of it, was a gift. e 
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Real Eſtate. See Matters controwerted 


between the Heir and Zxecutor, under 
Deir, alſo Fgreement. i 


Where and where not the perſonal Eftate 


ſhall or ſhall not be applied in Exonera- 
ration of the real E/tate. 


<a ſeiſed in fee of a real and | 


poſſeſſed of a perſonal eſtate, by 
will directs that his legacies be paid 
out of his real eſtate, and deviſes his 
perional eſtate to his children; his 


children ſhall have the perſonal eſtate 
free from the legacies, but charged 
with the debts, and the real eſtate only 
ſhall be charged with the legacies, 
Page 
Portions ſecured by ſettlement _ 
land, or articled ſo to be, are not to 
be paid out of the perſonal eſtate, 


If a mortgagor borrows money, choggl 
there be no covenant in the mortga. 
gee's deed to pay it, yet his executor 
will be decreed to pay the money in 
diſcharge of the land deſcended to the 
heir, 455 

If one mortgages lands and dies, his 
perſonal eſtate ſhall go in eaſe of the 
real; but if A. ſeiſed in fee mortga- 
ges his land, leaving B. his ſon and 
heir, and B, dies leaving C. his heir; 
B's perſonal eſtate ſhall not be ap- 
plied to pay this mortgage, becauſe 

it was not B.'s debt; ſo though the 
mortgage being transferred in B,'s 
time, B. covenants to pay the money, 
yet the debt not being originally the 
debt of B. his covenant 1s only 2 
ſurety, and the land the original 
debtor, which C. ſhall therefore take 


cum onere, 664 


Recognizance. Vide under title Ht; 
curities. | 


Becoverp. 


Ceſtui que truſt in tail brings a bill againſt 
his truſtees, to the intent they ſhould 
join in a recovery; this not proper, 
but it is proper to pray that the truſtees 
may convey the premiſſes to ceſui qu 
traſt in tail, who may then ſuffer a fe- 
covery; tho” if the truſtees are allo 
truſtees for any annuities ſubſiſting, 
they are not compellable to part with 
the legal eſtate out of them to dhe 
ceſtui gue truſt in tail. 555 


Beleaſe. 


Where one by will gives a debt which i 
owing to him, this cannot in ſtrictnel 


| operate as a releaſe. = 


i 
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Review. . 


of the annuities given by the huſhand, 
the court will allow them the annuities 


given by both wills. Page 553 


A commiſſion of review to reverſe a ſen- | One givts a bond on his marriage, either 


tence given by the court of delegates 
is matter of diſcretion, not of right; 
and if it be a hard caſe, the chancellor 
will adviſe the crown to deny 1t. 

| | Page 299 


Vevocation. Bevocation of a UWill 
d under title Milt. | 


Where in a truſt term to raiſe portions 

there is a power for the huſb ind, with 
conſent of truſtees, to revoke the uſes. 
in the ſettlement; this ſuſpends the 
veſting of the portion. - JON 

If one has made himſelf tenant for life 
of lands in Dale, with a power by any 
writing, Gr. to revoke theſe uſes and 
limit new ones; and he afterwards by 
will deviſes all his lands in Dale. c. 
to F. S. having no other lands in 
Dale, except theſe; they ſhall paſs, 
if the will be circumſtanced as the 
power requires, though no mention be 
made of the power. 415 


oy 
Datisfattion. See alſo title Legacp. 


A Legacy given to F. S. ſhall not be 
taken to be a ſatisfaction of a ſub- 
ſequent debt. 343 
Huſvand by will gives an annuity of 
107, per annum, to his niece A. an 
annuity of 101. per auaum, to his niece 
B. and makes his wite executrix ; the 


wife by her will gives 10 J. per annum, to 


the ſaid A. and 101. per annum, to the 
ſaid B. to take effect upon the con- 


eingencies of their ſarviving their re- 


ſpective mothers; theſe muſt be in- 
tended additional annuities, and not 
in latisfaction of thoſe given by her 


within four months to ſettle lands of 
100 /, per annum, on his wife, or that 
his heirs, executors, Qc. ſhall pay her 
20001, within four months after his 
death; huſband after this deviſes to 
his wife lands of 88 J. per annum, this 
ſhall not be taken in part of the 1004. 
per anaum, but only as a wan 

14 


Money and land being things of a dif- 


ferent kind, the one though of greater 
value, ſhall never be taken in fa» 
tisfaction of the other, unleſs ſo ex- 
preſled. 646 


Scandal. 


On an anſwer's being reported not ſcan» 


dalous or impertinent, if the plaintif 
except to the Maſter's report, he muſt 
ſhew ſpecially wherein it is ſcandalous 
or impertinent. 181 
Where a bill or anſwer is referred for 
ſcandal and reported to be ſcandalous, 
if the Maſter has once expunged this 
ſcandal, the party cannot except, as 
it will not appear on record what that 
ſcandal was; and it was the party's 
own fault that he did not except to 
the report ſooner. 182 
The defendant having anſwered the bill, 
cannot afterwards refer it for ſcandal. 


311 
School and School⸗Maſters. 


The king founds a ſchool and endows it, 
appointing governors who have the 
legal eftate of this endowment veſted 
in them, but there are no expreſs 
words appointing them viſitors ; re- 
ſolved a commiſſion may iſſue to viſit 
and call to an account thele governors. 


343 


huſband's will; ſo though not given 


in point of duration, yet if not ex- 
preiled by the wife to be un ſatisfaction 


Scotland. 


upon tuch contingencies, and greater | A copyholder in fee by will charges his 


lands with his debts ; the lands being 
in England, and the heir an infant in 
| Scotland, 


Scotland, the creditors bring a bill to 
have their debts paid out of the copy- 
hold premiſes ; whereupon the heir 


for want of an anſwer; but the heir 
being an infant, the next ſtep is to 
bring up the body ; the heir being in 
Scotland, and out of the reach of the 
proceſs of the court, the plaintiff can- 
not bring up the body; the infant ſhall 
anſwer by a certain time, or ſhew 
cauſe why a receiver ſhould not be 
appointed. Page 409 
Whether a leaſehold eſtate in Scotland 
can be valued here as, perſonal aſſets, 
as a leaſehold in Ireland may, 622 


Dequeſtration. Vide under Decree. 


Securities and Incumbrances, Judg⸗ 
ments, Statutes and Becoguizance. 


Where the cognizee of a ſtatute extends 
lands in one county, which extent is 
afterwards returned and filed, yet all 
the lands of the cognizor, though in 
other counties, ſhall be made liable 
upon an application in chancery. 91 

Third mortgagee buys in the firſt, tho? 
pending a bill brought by the ſecond 
mortgagee to redeem the firſt, yet the 
third mortgagee ſhail tack the firſt to 
his third mortgage. 

If a creditor by judgment, ſtatute or re- 
cognizance, buys in the firſt mortgage, 
he ſhall not tack it to his judgment, 

* becauſe he did not lend his money on 
the credit of the land, has no preſent 
right therein, norcan be called a pur- 
chaſer. | Ibid. 

If a puiſne mortgagee buys in a judg- 

ment or ſtatute, being the firſt incum- 
brance, he ſhall hold until by law he 
can be evicted. 493 

The firſt mortgagee lends a further ſum 
to the mortgagor upon a ſtatute or 
judgment; he ſhall retain againſt 
meſne mortgagees till the ſtatute or 
judgment is paid. 494 

If a puiſne mortgagee buys in a prior 

judgment extended on an clegit at an 

under value, he ſhall hold the extent 
till evicted at law. 


appears, and there is an attachment 


491 


A Table of the Principal Matters. 


But in all theſe caſes there muſt not be 
notice of the meſne incumbrance when 
the money is lent, Page 493 

If a puiſne incumbrancer buys in a prior 
mortgage, and the legal title be in 
a truſtee, or in any third perſon, the 
buying in ſuch mortgage will not 
avail; but in all caſes where the legal 
eſtate is ſtanding out, the incum- 
brances .muſt be paid according to 
their priority. ibid, 


Ship. 


On a ſhip's being repaired in the river 
Thames, and fitted out there with new 
rigging and apparel, the ſhip herſelf 
is not liable, but the owners; /zcus 
if repaired or fitted out at ſea, where 
the maſter alone may hy pothecate the 


ſhip, 567 
Solicitoz. Vide Attozney. 


South:Sea oz other Stock. 


One transfers South-/ea ſtock by virtue of 
a forged letter of attorney; the tran(- 
fer adjudged void, and the right owner 
not hurt, and the dividends received 
under this forged letter of attorney 
to be taken back from the aſſignee and 
reſtored to the right owner. 76 

A goldſmith, without any orders from. 
the proprietors, ſubſcribing lottery 
orders into the South. ſea, indemniked 
by act of parliament. 16 

In a bill to compel a performance of an 
agreement for transferring 5000/1, Jert- 
buildings ſtock at yl. 5 s. per cent. de- 
fendant demurred, but demurrer over- 
ruled, for the caſe, may be attended 
with ſuch circumſtances as may make 
it juſt to decree a ſpecific performance 
of the parties own agreement, or at 
leaſt to pay the difference. 304 

The judges equally divided on this quel- 
tion, whether a contract for ſtock be 
within the ſtatute of frauds, which 
mentions goods, wares and merchan- 


ibid. | 


dizes, ſo as to require the n 


Bi 
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be in writing, or earneſt-money to be | 
paid, Page 308 

Bay ing and ſelling of ſtock will not make 
one a bankrupt. | ibid. 

2. who is a truſtee fer F. of 10601. 


South ſen ſock, at the deſire of B. 


borrows 4000 J. on this ſtock of the 
company; and B. receives the money; 
A. pays the 10“. per cent. upon the 
late act of 7 Geo. 1. to be diſcharg- 
ed of the loan; though B. Had for- 
bid the payment, yet he is liable. 
| -. 4583 


Spetifif Devile oz Ligaty. See un- 
der title Legacy and Legatee. 


Specific Perkozmance. See Agreement 
when to be performed in Specie, and 
*hen not, under title Igreement. 


Spiritual Court. 


The ſtatute of diſtributiqn made in favour 
of the practice of the ſpiritual court. 


441 


Statute of Limitations, See Eimi⸗ 
tations. 


Statute. Vide Securities: 
Who! 


the cognizee of a ſtæ rute extends 


ejfterwards returned and filed, yet all 
the lands of the cognizor, though in 
other counties, ſhall be made liable 
upon an application in chancery. 91 


Subpoena. Vide Procels. 
Supplicabit. 
The court tender of diſcharging a ſup- 
Llicad it. 202 
Ouretp. 
A. is principal in a recognizance for 


cool. and B. and C. are ſureties, 
\ OL. +. 


ads in one county, which extent is 


A. afterwards jointures his wife in 
ſome lands, without notice, either 
to the wife or her friends, of this rc= 
cognizance, and deviſes his real and 
Perſonal eſtate to B. one of his ſure- 
ties, and dies,; firſt the perſonal e- 
ſtate of 4. the principal ſhall be ap- 
plied towards ſatisfying this recogni- 
Zance, then his lands deviſed, the 
deviſee being a volunteer; next the 
paraphernalia of the wife of A. the 
principal, and laſtly the two ſureties 
ſhall contribute to make up the de- 
ficiency. Page 543 


Survivoz. Vide alſo Yointenants: + 


A guardianſhip is deviſed to three, with- 
out ſaying to the ſurvivors or ſurvivor 


- of them; yet the ſurvivor ſhall have it. 


| 102 
Baron and feme bring a bill to redeem, 
defendants plead, and the plea being 
over-ruled 5 J. coſts are given to the 
plaintiffs, baron dies ; the feme by 
ſurvivorſhip ſhall have the coſts. 496 
Where a bond is given to a baron and 
feme during the coverture, it ſhall on 
the death of the baron ſurvive to the 
wife. 497 
A. makes two executors, F. and C. ap- 
pointing them refiduary legatees, E. 
dies; the whole ſhall ſurvive ro C. 
2 
Where a bare authority is given to — 5 
it ſhall not ſurvive without expreis 
words for that purpoſe. 628 


— 
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| Tenants in Common. Vide Jein⸗ 
tenants. 


Tender of Money. Vide Mortgage. 
Term foz Pears. Vide E/ate fer Years: 
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Term attendant in the {nheritahcs 


| A Poſſeſſed of a term for 500 yeats if 


* Black-acre atterv ards purchaſes the 


fee-ſimple in B.'s name, and deviſes 
'F-2 Black + 
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Black.-acre to FJ. S. in fee, but the! | 


will is not atteſted by three witneſſes ; 


the term ſhall not paſs, becauſe at- | 


tendant on and part of the inherit- 
ance. X 


Timber. 


A. tenant for life, with remainder to his 
firſt, Sc. ſon in tail, remainder to 
B. for life, remainder to his firſt, Ec. 
ſon in tail, remainder to C. in tail; 
A. cuts down timber; 4. and B. 
having no ſon born, C. is entitled to 
the timber both in law and equity. 


; 240 

A. ſeiſed in fee of lands demiſed the 
premiſſes to truſtees B C. and D. for 

5 oo years, in truſt to pay debts, and 
for a charity ; B. one of the truſtees 
being in poſſeſſion, and as a receiver 
appointed by the court, cuts down 
10007. worth of timber, D. one of 
the other truſtees conſenting ; B. the 
truftee for the charity, or as receiver, 


ought not to take advantage of his | 


having poſſeſſion, without which he 
could not cut down the timber; yet 
the timber muſt be valued according 
to what it would be worth at the end 
of the term. 397 


A truſtee of a term of years for a charity 


purchaſes the reverſion in fee; he ſhall 
not cut down the timber ; if he does, 
he muſt make ſatisfaQtion to the chari- 
ty. f : 398 
In a purchaſe, where timber 1s agreed 
to be valued, the cuſtom of the coun- 
try makes thoſe trees timber which in 


their nature are not ſo; as birch, | 


beech and pollard trees, if the bodies 
are ſound, to be valued as timber. 606 
Walnut - trees, where of conſiderable va- 
lue, to be eſtimated as timber. 7874. 
Where trees are of value, and the par- 
ties cannot agree in the valuation 
of them as timber; the court will ſend 
it to be tried, whether by the cuſtom 
of the country any, and which, of theſe 
trees are timber. 606 


Page 236 


| 


Cithes, 


A modus fer tithes of corn for the in- 
habitants of ſuch a tenement, or 
the lands therewith uſually enjoyed, 
void for the uncertainty; in regard 
the tenement may be uninhabited, 
and the land often ſhifted and let with 
other farms. Page 462 
Turkies tithable; but if tithe be paid of 
the eggs, then no tithe to be paid for 
the chicken. | ibid, 
Mills are tithable, but to be paid only 
as a perſonal tithe of the clear gains, 
after all manner of charges deducted. 
46 

In a bill for tithes in the exchequer, — 
court never decrees the payment of 
tithes for the future, but only to the 
time of the bill filed; but chancery, 
to the time of the decree. ibid, 
A modus, that in conſideration the pa- 
riſhioners made the tithe-graſs into 
hay, therefore the pariſhioners, in- 
habitants within the pariſh, were to 
pay no tithe for the herbage of dry 
and unprofitable cattle ; and theugh 
proved, that the pariſhioners time 
out of mind had paid no tithe of this 
herbage, yet the court held it to be a 
material objection to the modus, that 
foreigners living out of the pariſh mace 
the tithe-graſs into hay, and neverthe- 
leſs paid tithe-herbage. $20 

A void modus, that the making the tithe- 
graſs into hay ſhould not only excule 
that ground from paying tithe for The 
herbage, but that perhaps a ſmal 
quantity of meadow-ground, by mak- 
ing the graſs thereof into hay, ſhould 
excuſe the greater part of that pariſh 
from paying tithe-herbage. $86 

A modus in relation to the tithe due to el 
the parſon, may be a good bar to the 
payment of a {mall tithe due to the vi- 
car; becauſe all the tithes did at fir 
belong to the parſon, during which 
time he might agree to ſuch modi. 

| * 

Pariſhioners only bound to cut the gra 
and to lay it into heaps or cocks, but 


not to make it into hay. — +5 , 


ccc a 


within the pariſh of 4. living out of 
the pariſh, ſhall pay 1 4. per acre for 
all paſture lands within the pariſh; 
but if he lives within the pariſh, to pay 
tithes in kind; a good modus. P. 565 
Every modus mult be certain, elſe it 15 
void, and no length of time will make 
itgood ; thus a modus to pay Id. per 
ann. or thereabouts, for every acre, is 
void; but a modus to pay 12 d. per 
acre for every acre of up-land, and 
67. for every acre of marſhland, good. 


37 


A modus need not be the ſame every year, 


lands in their own hands. ibid. 
Not neceſſary to ſhew a modus had a 
reaſonable commencement, for it might 
at firſt be ſo, and yet not be capable 


time. 653 
Sufficient that the parſon, patron and 
ordinary, might at firſt make this a- 
greement, and bind the ſucceeding 
parſons ; and though, the inſtrument 
of the agreement be loft, yet the modus 
will be good. 573 


Trees See Timber. 


Trial. 


In caſe of an iſſue out of chancery, it is 

proper to move that court for coſts in 
not going on to trial. 68 
The court refuſed to grant a new trial 
after a trial at bar, where the iſſue 
tried related only to the intention of 
the party, not to any legal title, and 
where the queſtion might have been 
determined at the hearing, without 
ever ſending it to a trial. 564, 565 


Truſt and Truſtees. 


Alſo when and how te be charged and 
diſcharged. 


Coal que truft in tail brings a bill againſt 
his truſtees to the intent that they 


. 
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A modus, that every occupier of land 


as while the rehgious houſes held the | 


of being ſhewn at this great diſtance of | 


ſhould join in a recovery; this not 
proper, but it 1s proper to pray that 
the truſtees may avnvey the premiſſes 
to ceſtui que truft in tail, who may 
then ſuffer a recovery; though if the 
truſtees are alſo truſtees for any an- 
nuity ſubliſting, they are not com- 
pellable to part with the legal eftate 
out of them to the ceffui gue truſt in 
tail. Page 134 
A truſt not within the ſtatute of limita- 
tions. 145. 
On a marriage ſettlement 23 oo 
conveyed in truſt to the uſe of the 
truſtees and their heirs, to the uſe 
of the huſband for life, remain- 
der to the uſe of the wife for life, 
remainder to the uſe of the firſt, c. 
ſon of the marriage in tail male; theſe 
limitations to the uſe of the huſband 
for life, Sc. are truſts only, not uſes ; 
and when the huſband and wife levied 
a fine to a mortgagee to raiſe money, 
though the fine would have been a 
forfeiture of the wife's eſtate for life, 
had the had the legal eſtate, againk 
which equity would not relieve, yet 
decreed that a truſt-eſtate was not for 
feited by a fine. 140 
By a deviſe of all the reſt of his reg! 
eſtate, an eſtate of which the teſtator 
was but a truſtee paſſes. 198 
Though where a copyhold is ſurrendered 
to the uſe of a will, there need not be 
three witneſies to ſuch will; yet the 
truſt of a copyhold cannot paſs but by 
a will atteſted by three witueſſes. 261 
Puzre autem, and ſee in the note a latter 
reſolution to the contrary. | 
One buys an eſtate in the name of a 
truſtee, who gives a bond in 200 J. pe- 
nalty to aſſign the eſtate as the cu! 
que :ruft or his executor ſhould direct; 
ceſtui que truſt dies, and his executor 
brings debt on the bond, recovers 
judgment, and has the money paic 
him; after which he brings a bill to 
have the conveyance of the eſtate ; 
truſtee decreed to convey to the plain 
tiff, and to account for the profits, 
but to diſcount, and be allowed th. 
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200 J, and intereſt which he paid. 
| Page 314 
A. ſeiſed in fee of lands demiſed the 
premiſſes to truftees, B. C. and D. for 
goo years, in truſt to pay debts, and 
for a charity; B. one of the truſtees, 
being in pofleſion, and as a receiver 
appointed by the court, cuts down 
- 1000 4. worth of timber, D. one of the 
other truſtees conſenting; B. the 
truſtee for the charity, or as receiver, 
ought not to take advantage of his 
having poſleſton, without which he 
could not cut down the timber; yet 
the timber mutt be va]ued according to 
what it would be worth at the end of 
the term. | 397 
It a receiver of rents, or executor in 
trait, lays out the rents or the aſſets 
in a purchaſe of lands in fee, and dies 
inſolvent, the pufchaſe will not be 
liable; but where 4. receives a ſum 
'of money, which he covenants to lay 
duf in land to be ſettled to certain 
uſes, and afterwards purchaſes an 
eftate, which he does not ſettle, but 
does by writing own that this pur- 


Truft for raiſing Daughters Portions | and 
Payment of Debts. See alſo, Portiin: 
and Provifions for Children. 


If in a truſt-term for raifing daughters 
Portions a particular method of raiſing 
them be directed, this impli=s a nega- 
tive that they ſhall not be raiſed any 
other way; as where it was to rails 
the portions out of repts, iſſues and 
profits, as well by leaſing for three 
lives or twenty-one years, at the old 
rent; it was held to extend only to 
raiſe the portions by annual profits, 
by leaſing, and not by mortgage ci 
ſale; and if the truſtee mortgages 
for the portion, the mortgage is void, 
when the portion might have been 
raiſed by the profits. Puge 14 
The natural meaning of the word pref: 
when uſed in proviſion for children: 
portions, and upon what occaſion th: 
ſenſe has been enlarged. _ 19 
Where a portion is to be raiſed. by an- 
nual profits or fines, if no time be 
appointed, the portion is not due til 


chaſe was made with the truſt- money, 
the ſame is a declaration of truſt ſuffi- 
cient to bind the eſtate. wy. 
A. who is a truſtee for B. of 1006/7. 
SGonthſta flock, at the deſire of B. 
borrows 40007. on this ſtock of the 
company, and B. receives the money : 
A. pays the 101. fer cent. upon the 
lats act 7 Gee. 1. to be diſcharged of 
the loan; tho? HB. had forbid the pay- 
ment, yet he is liable. 453 

'T he court wilt not on motion or petition 
order an infant truſtee to convey pur- 
ſuant to 7 Ann. cap. 19. unleſs the 
truft appear in writing, but in ſuch 
caſe will leave the ceſfui que tru/? to 
get a decree by bill, 549 
Truft-eflates are to be governed by the 


ſame rules of deſcent as legal eftates. 


713, 736 


In what Caſes an Exe.uter ſhall be only a 
Truftee, vide under Epecuto:. 


ſuch time as it might be raiſed. 20 
The truſt of a term was for railing of: 
portion for a daughter in default « 
iſſue male, payable at eighteen or ma. 
riage, or as ſoon afterwards as the ſame 
might conveniently be raiſed ; tit 
mother died leaving no ſor, and or! 
one daughter; the court was & 
opinion that the portion could not be 
conveniently raiſed by ſale of the . 
veriion, 93 
Where there 1s a power in the truſt- en 
to raiſe portions, for the huſband, 
with conſent of the truſtees, to reich 
all the uſes, this ſuſpends the veluig 
of the portjon. jel 
In a marriage ſettlement a term for y 
for fecuring younger childrens pi 
tions is by miſtake made Jublequen 
to the eſtate- tail limited tg the 101 
this helped in equity. 1 

A reverſionary term for raiſing male 
nance and portions for daughters ſa 

in caſe of neceſſity be mortgaged » 
pay either, and when fallen into f, 
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tenant 


into poſſeſſion. 
One deviſes lands to truſtees in fee, in 


One owing a debt by fimpie contract 


One deviſes his lands in Q. to A. his 


If a deyiie be to executors of an equity 


4. deviſes all his real and perſonal eſtate 
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maintenance incurred before it came 
Page 179 


truſt to apply the profits thereof until 
ſale for the benefit of all his four 
children, and the ſurvivors and ſur- 
vivor of them equally, and on farther 
truſt, that as ſoon as the truſtees ſhall 
ſee neceſſary they ſhall ſell, the pre- 
miſſes, and apply the money for the 
benefit of his four children equally, 
ta be paid at twenty-one: or marriage; 
A. the eldeſt of the four children at- 
tains twenty-one, marries, dies with- 
out iflue inteſtate, and leaviaga wife; 
decreed that the lands being in all 
events deviſed to be ſold, tho' the 
time for {ale was left to the executors, 
vas perional eſtate, and A.“ widow 
muſt have a moiety of his ſhare, and 
that the profits of the land until ſale 
muſt go as the maney ariling upon 
ſale would. | 320 


barred by the ſtatute of eee 
deviſes lands in truſt for payment of 
his debts; this debt, tho' barred by 
the ſtatuts, is revived by the will. 373 
coulin an infant, at her age of twenty- 
one, ſubjeQ to the incumbrances there- 
upon, the rents during tne 1niancy to 
pe paid to her father, and deviſes all 
his other lands to truſtees to pay his 
debts, the lands in D. being mort- 
gaged; this mortgage ſhall be diſ- 
charged by monies ariſing from the 
tate of the other lands 380 


ot redemption only for payment of 
debts, this is but equitable aſſets, and 
to be applied to pay all ſorts of cre-, 
ditors equally. 416 


to his executors and their heirs, in 
truſt to ſell and pay all his debts ; his 
real eſtate being only equitable aſſets, 
and the teſtator leaving debts by bond 
and {.mplz contract, if the bond cre- 
cutors are paid part out of the perſonal 
eitate, they ſhall bring it back again 
into hotchpot, or ſhall not have any 
tuing out of the real eftate, 416 


The teſtator's heir at law who oppoſed 


the will as to part of the land deviſed 
thereby, yet being a creditor was let 


in to the reſidue of the fund created 


by the will for payment, Cc. P 418 


Huſband hy marriage ſettlement ſecures 


a portion for daughters of the mar- 
riage in default of iſſue male; there 
is one daughter only, the huſband ſur- 
vives that wife, and marrying again, 
leaves iſſue by the ſecond wife, and 
dies inteſtate, the daughter by the ſirſt 
marriage being an inſant, and her 
portion not then due; if the daughter 
lives till the portion is due, it is an ad- 
vancement pro tante, and muſt be 
brought into hatchpat as to the other 
iſſue. 435 


Portions ſecured by ſettlement out of 


land, or articled to to be, are not to 


be paid out of the perfonal eſtate. 437 
Upon a marriage ſetelament lands are 


limited to the uſe of the huſband and 
wife for their lives, remainder to their 
firit and every other ſon in tail, and 


in default of iſſue male of the mar- 


riage, to raiſe 25007. for daughters 
payable at twenty-one or marriage, 
which fhould firſt happen, and out of 
the profits to pay 10014. per annum for 
maintenance; the firſt payment of the 
maintenance to commence. after the 
eſtate of the truſtees thall have come 
into poſſeſſion; huſband dies without 
iſtue male, leaving a daughter and a 
Wife, who 1> jointured in tae premiſles; 
the portion thall not be raiſed in the 
mother's life-time, becauſe the main- 
tenance which is naturally to precede 
the portion is not to be paid till the 
truſtees are in poſſeſlion. | 84 


. : 4 
Where there is a deviſe of lands to exe- 


cuters, to pay debts and legacies, tlie 
debts to be preferred; tor this being 
legal aſſets, payment muſt be in a 
courſe of adminiltration ; cus in caſe 
of a bare trult to pay dents and lega- 
cies. 550 


Duzre ta men. 
A term of 500 years is created to raiſe 


portions for daughters, in failure of 


iſſue male, 25 ſoon as conveniently 
may be alter the father's death, but no 


mains 
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maintenance, ner any. expreſs time 
mentioned when the portions are pay- 
able ; there are three daughters, and 
the eldeſt but eight years old ; the 
father is dead, but the mother who 
has a jointure on the eſtate, is living ; 
the court will not raiſe the portions 
for the daughters ſo young out of the 
reverſtonary term. Page 659 


Portions ſecured by a truſt-term payable. 


to daughters, to be raiſed by rents and 


profits, and no time limited for pay- + 


ment, ſhall carry no intereſt, and be 
raiſed only by perception of profits, 
not by ſale or mortgage. 666 
The word portion does not ex 77 termini 
imply a ſum in groſs, and to be paid 
all at once. 669 


Truſtees for preſerving contingent Re- 


mainders. 


On marriage lands are ſettled on A. for 
ninety-nine years, if he ſo long live, 
remainder to B. and his heirs, during 
the life of 4. to ſupport contingent 
remainders, remainder to the fri}, 
Sc. fon of A. who has iſſue two ſons 
C. and D. A. the father having mort- 
gaged the premiſſes, he and his ſon C. 
covenant to ſuffer a recovery, and to 
procure the truſtee to join, who by 
anſwer ſubmits to the court; court 
will not compel the truſtee to join, 
unleſs D. the ſecond ſon of the mar- 
riage will conſent. 379 

Truſtees for ſupporting contingent re- 

mainders joining to deſtroy them are 
guilty of a breach of truſt; and no 
diverſity, whether the ſettlement be 
voluntary or for a valuable conſidera- 
tion, cr by will only. 678 

And in ſuch caſe, if the perſons claiming 
under the breach of truſt have notice 
of it, they are ſubject to the ſame 
truſt; ſo if the conveyance be volun- 
tary, or without a valuable conſidera- 


tion, but if for a valuable con ſidera- 


tion, and without notice, the purchaſer 
will hold the lands diſcharged, and 
the truſtees muſt buy and ſettle other 
lands to the ſame ules. 681 


; Uer ditt. 

1 ſome caſes equity relieves after a 
verdict at law, and where the plain- 
tiff in equity might properly have de- 

tended himſelf; as where à receipt 

from the plaintiff at law-is found after 

the verdict. | Page 426 


Uifltoz and Uiſitatozial Powez. 


Where the king is founder, in that caſe 
his majeſty and his ſucceſſors are viſi- 
tors; but where a private perſon is 
founder, there ſuch private perſon and 
his heirs are by implication of law 
viſitors. | 326 

But though in the latter caſe the viſitato- 
rial power reſults to the founder and 
his heirs, yet it may be by him veſted 
or ſubſtituted in any other perſon, 

| 26 

Where governors or viſitors are ſaid not 
to be accountable, it muſt be intended 
where ſuch governors have the power 
of government only, and not where 
they have the legal eſtate, and are in- 
truſted with the receipt of the rents 


and profits. ibid. 
The word governcy does not of itſelf & 
ex vi termini imply viſitor, 327 


Uſe. Vide alſo Truſt. 


One ſeiſed in fee as heir of the mother's 
fide levies a fine, and declares the uſe 
thereof to himſelf in fee; this is the 
old uſe, and no diverfity betwixt an 
expreſs declaration of an uſe, and one 
implied. 139 


Uoluntarp. See Fraud. 


Where money is agreed to be laid out in 
land, tho' the contract be voluntary, 
equity will enforce an execution there- 
of in favour of the heir. 171 

A. ſeiſed in fee, on his marriage cove- 
nants to ſettle the premiſſes on himſelf 


and his wife, and the iftue of the mar- 
rage, 


SK ng 
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fee; the remainder is voluntary, 
and not ſupported by the conſidera- 
tion of that marriage, or of the mar- 
riage portion. PDagęe 255 
A. the father and B. the ſon, on the 
marriage of B. article to ſettle lands 


 riage; remainder on his — 


on B. and his wife for their lives, re- 


mainder to their iſſue, remainder to 
the nephew in fee; if A. had the ſole 
intereſt, the limitation to the nephew 


ſon had each ſome intereſt. 256 
If a parent makes a voluntary convey- 
ance in truſt for his children, and 

keeps it in his own power, or in the 

hands of his agent, and this 1s got 
from him, it ought not to bind him; 
but where a feme having iſſue by her 
firſt huſband, makes a ſuitable provi- 

ſion for them before her treaty for a 

ſecond marriage ; this is good, and 

not liable to be avoided by a ſecond 

huſband. 358, 674 
Feme ſeiſed of a copyhold, on marriage 

of her daughter to J. S. ſurrenders it 

to the uſe of J. & and his intended 
wite, and the heirs of their bodies, 
remainder to J. S, in fee; the mar- 
age takes effect, the huſband figns 
a writing, whereby he owns that the 
limitation of the remainder in fee to 
nim was a miſtake, being intended for 
the wife, and accordingly covenants to 
land ſeiſed of this remainder in truſt 
tor the wife in fee; this not a mere 
voluntary covenant, and equity will 
compel the performance of it. 464 


—— 


Ward. $S-e Guardian. 
Waſte. Sce Timber. 

Will and Teſtament. See alſo Ex- 
polition of CAoꝛds. 


OS deviſes 500 J. to the church of 
St. Helen, London; this is good, 


is voluntary; /ecus if the father and 


to be imployed in the repairing and 
adorning the church. Page 125 
A will ſays in the beginning, after teſta- 
tors debts and legacies paid, and then 
gives ſeveral legacies and portions to 
the teſtator's daughters, and then ſays, 
that after legacies paid the ſurplus of 
the perſonal eſtate ſhall go to the fon ; 
after which follows a deviſe of lands to 
the ſon, but if he dies without iſſue in 
the life of any of the daughters, then 
to the daughters ; there 1s out of the 
perſonal eſtate ſufficient to pay a great 
part, though not all of the legacies ; 
in ſuch caſe the deficiency is not 
chargeable upon the land. 187 
poſſeſſed of a term for 500 years in 
Black-acre, afterwards purchaſes the 
fee-ſimple in B, 's name, and deviſes 
Blackacre to J. S. in fee, but the will 
is not attelled by three witneſſes; the 
term ſhall not paſs, becauſe attendant 
on and part of the inheritance. 236 
There 1s a diverſity betwixt a deed and a 
will gained from a weak man; and 
upon a miſrepreſentation, in regard 
equity will ſet aſide the former, but 
not the latter. | 270 
In the expoſition of wills every word 
ſhall have its effet and not be re- 
jected, if by any conſtruction it can 
have its effect. | 282 
On a bill brought to ſet aſide a will of a 
perſonal eſtate for fraud, the court 
will deny an injunction. ' 287 
Where one gives by will a debt which is 
owing to him, this cannot in firictneſs 
operate as a releaſe. 332 
A deviſe of the refidue of a perſonal 
eſtate to three is a joint deviſe, and 
ſhall ſurvive. 347 
One having had five children I B. C. O. 
and E. B. is dead leaving ſeveral 
children, and by will the teſtator de- 
viſes the reſidue of his perſonal eſtate 
to his ſon A, and to B.'s children, and 
to his daughter C. and D.'s children, 
and to his daughter E. D is living 
and has children ; decreed the children 
of B. and the children of D. ſhall 
take per capita, and not per flir pes, as 
if all had been named. 383 
One feiſed in fee, and poſſeſſed by leaſe for 
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A. 


and velongs to the church-wardens 


twenty-one years of lands in DO. de- 
viies 
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viſes all his lands whereof he is ſeiſed, 
polleſſed, or any ways intereſted in, to 
A. for liſe, remainder to B. in tail, 


remainder to. C. for life, with power | 


to make a jointure, remainder to 
truſtees to preſerve contingent re- 
mainders, &c. decreed the leaſehold 
mould paſs as well as the freehold. 
n Page 456 
Whatever is giren by a will is primd fa- 
die to be intended a benevolence. 616 
In a will, where the intention is plain, 
that ought to control the legal opera- 
tion of the words. : 741 


Haas far parol Proef may be admitied to 
explain a Will, vide title Evidence. 


Re vocatibn of a Witl. 


A. has two daughters, B. and C. and 
deviſes one moiety of his real eſtate to 
B. the other moiety to C. after which, 
in conſideration of marriage, he cove- 
nants to ſettle a moiety of his real 
eſtate upon the huſband of B. this co- 
verant being for a valuable conſidera- 
tion is in equity a revocation of the 
will, fothat the huſhand ſhall have one 
moiety of the real eftate by the ſettle- 
ment, and the wife a moiety of the 
other moiety by the will. 332, 624 
One makes his will of land, and after- 
words by deed and fine mortgages ; 
this a revocation pro tarts only. 334 


Dewiſe, Dewijee, vide Truft fer raiſing 
Pertions and Peyment of Debis under 
title Truſt. 


JS. after a deviſe of ſeveral parts of 


bis real and perſenal eitate to ſeveral 
perfous, devues the inteteſt and pro- 
duce ct the iurplus ct his real and per- 
ſonal eſtate to his grandchildren, until 
their ages of twenty one; this will paſs 
the abtolute right and property of the 
real and perſonal eſtate to the grand- 
children after that age. | 194 
By a deviſe ot all the reit of his real eſtate, 
an eſtate of which che teſtator was bat 
a t uc Palios, 198 


and aſſigns, and to ſuch as he ſhall 
appoint; A. deviſes theſe lands by 2 
will atteſted but by two witneſſes, the 
will void, and ſhall not operate as an 
appointment, Page 25) 
Deviſe that if ceſui que vie of a church 
leaſe which the teſtator had ſhoule 
die, the teſtator's executors ſhoifld 
purchaſe the premiſſes for the life 
of FJ. S. the teſtator's kinſman; but 
if ſuch purchaſe could not be made, 
then the ſurplus of the perſonal e- 
ſtate to go to another; the purchaſe 
was made accordingly, yet J. S. held 
to take no intereſt by this wul. 32; 
Where a deviſe is to A. for life, remain- 
der to B. and A. dies in the teſtator's 
life-time, and then the teſtator dies, 
B. ſhall take preſently. 331 
If the deviſe had been to A. and B. and 
A. had died in the teſtator's life-time; 
B. ſhould have taken the whole. 764d. 
One deviſes to his wife ſix mefſuages for 
her life, the reſt of his real eſtate e- 
qually to his two daughters in fee, after 
which on the marriage of his eldell 
daughter, he covenants to ſettle ove 
moiety on her and her huſband; the 
deviſe of the fix honſes ſhall be good, 
and ſubſiſt out of the remaining moi- 
ety. 355 
Deviſe to A. a proteſtant for life, remain- 
der to B. a papiſt for life, remainder 
to C. a proteſtant; A. dies, B: being 

a papiſt is diſabled to take, and C. 
ſhail take preſently in the ſame man- 
ner as if the remainder had been toi 
monk. 362 
Devile of lands to A. for life, remainder 
to B. a papilt for liſe, remainder to 
truſtees for the lite of B. in truſt to det 
B. take the profits, and to preſerve tut 
contingent remainders; the truſt ch 
let B. tne papiſt take the proſts is void. 
but that to preſerve the contingent te- 
mainders good; and in this caſe ta: 
grantor and his heirs being proteſtan 
mall have the protits during the life of 
the papiſt, atter whoſe death they ſhall 
g9 to 's fon, being a proteſiant 
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Deviſe of 1007. in money, and 500. per 
ann. to A. and his heirs, and if 4. 
die without heirs, then to a charity ; 
A. dies without iſſue, living the teſ- 
tator ; the will void as to the whole, 
and the charity cannot take, Page 369 

A. ſeiſed in fee has a ſon B. and a ſiſter 
C. and deviſes his lands to his ſon B. 
in tail general, and if his fon B. 
ſhould die without ifſue, and his wife 
ſhould ſurvive him, then the wife to 
have the premiſſes for life, and after 
her deceaſe to the teſtator's ſiſter for 
life, and after her deceaſe, the teſta- 
tor's ſon being dead without iſſue as 
aforeſaid, remainder to C. in fee; B. 
the ſon dies without iſſue, but the teſ- 
tator's wife dies before him; C. is 
not entitled to the remainder in fee, 
becauſe the contingency of the teſta- 
tor's ſon dying without ifſue in the 
life-time of the wife, is annexed to 
all the deviſes over. 390 

If a deviſe be to executors of an equity 

of redemption only for payment of 
debts, this is but equitable aſſets, and 
to be applied to pay all ſorts of cre- 
ditors equally. | 

A. deviſed 10,0001. to truſtees, in truſt 


to be laid out in lands and ſettled on | 


B, for life, without waſte, remainder 
to truſtees and their heirs for the life 
of B. to ſupport contingent remain- 
der, with a power to B. to make a 
Jointure, remainder to the heirs of 
the body of B. remainders over; and 
by the ſame will deviſed lands to B. to 
the ſame uſes, and died leaving C. 
executor; B. ſues C. the executor for 
the deeds relating to the lands that are 
in his hands, and to have the money 
laid out in lands and ſettled ; decreed 
by the Maſter of the Rolls, that B. had 
But an eſtate for life in the lands, and 
ſo not entitled to the deeds ; but that 
they were to be brought into court, 
and that the lands to bought with 
the money were, to be ſettled on B. 
for his life only, remainder to his firſt, 
Sc. ſon. But by the opinion of Lord 
Chancellor King, B. was held to have 


416 | 


— 


an eſtate - tail in the lands deviſed, and | 


Feeds relating thereto ; tho' as to the 
lands to be purchaſed, that being exe- 
cutory, and in the power of the court, 
3. was to be but tenant for life, with 
remainder to his firſt. c. ſon. P. 471 
One articles to buy certain lands, he 
thereby becomes ſeiſed of them in 
equity; but where 4. deviſed all his 
real and perſonal eſtate, and after- 
wards articled to purchaſe lands, and 
then died; the heir at law was held 
to be entitled to this eſtate, as not 
paſſing by the will ; /ecus had the 
articles for a purchaſe been before the 
will, for then the eſtate would have 
paſſed. 629 


Witneſs to a Will, Vide alſo Evidence, 
and Depoſſtion. 


The ſtatute of frauds. and perjuries, 
which requires that a will of land 
mould beſubſcribed by three witneſſes 
in the teſtator's preſence, not binding 
in Barbadoes. 75 
A bill to perpetuate the teſtimony of 
witneſſes to a will, if brought to hear- 
ing, to be diſmiſſed with coſts ; not- 
withſtandiag which the plaintiff may 
at law have the benefit of the depoſi- 
tions. 162, 163 
A truſt of lands is limited to 4. his 
heirs and aſſigns, or to ſuch as he ſhall 
appoint ; 4. deviſes theſe lands by 
will atteſted but by two witneſſes ; the 
will is void, and ſhall not operate as 
an appointment. 258 
A copyhold furrendered to the uſe of a 
will, ſhall paſs by a will atteſted by twa 
witneſſes, or by one only. ibid. 
But a truſt or equity of redemption of a 
copyhold cannot paſs by a will, unleſs 
atteſted by three witneſſes. 261 
Quære autem, and ſee in the note a lat- 
ter reſolution to the contrary. 
Wills made beyond ſea of lands in Eng- 


land muſt be atteſted by three wit- 


neſles, : 293 


Where there are three witneſſes to a will 
of lands, two whereof ſwear that the 
will was ſigned by the teſtator in the 


conſequently to be entitled to the | 
Vol. II. 


preſence of all the three witneſſes, but 
5 the 


the third ſwears, that the teſtator 

having Written and ſigned his will be- 

fore, called tor the witneſſes, and de- 

clared the writing to be his laſt will, 

and that all the three witneſſes were 

then preſent, and ſubſcribed their 
names in his preſence ; Qu. Whether 

this will be good to pals the land? 

Page 509, 510 


See E xpoſition of Mods. 


Aczds. 
Arit See Pꝛocels. 


De PFentre Inſpiciendo. 


The eſſec& of this writ decreed upon a 
bill 171 equity, where 


a lum of money 


Was Geiieu to a charity on the death 
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of 4. without iſſue ; 4. died em 1 
a widow of ill fame, who pretend 


to be with child. Pa e591 


Held to be a writ of common right, 


ing to ſecure the next heir from a 
fraudulent and ſuppoſititious birth, 
to lie for a tenant in tail becauſe ann 
time when it was firſt allowed 
eſtate-tail was a fee-ſimple condunaney 


593 


A widow being admitted to be Wi 
child, the court will fix a place agg 


able to both parties, Where ſhe hls 
be till delivered, and where the heir 
may from time to time, at projet 
ſeaſons and on notice, ſend women 1 ; 
ſec her, and to be preſent whenthel 
child is born ;. in which caſe nongd 
to execute the writ in a ſtrict ma 
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